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Decided  April  11, 1808;  rehearing  denied. 
HTTTCHCROFT  v.  HBRREN. 

[62Pac.602] 

1.  Pleading— Contract  or  Tort.— A  complaint  averring  the  delivery  of  mer- 

chandise by  plaintiff  to  defendant,  under  an  agreement  that  defendant  should 
sell  the  same,  and  account  for  the  proceeds,  less  expenses  and  a  certain  com- 
mission, but  that  defendant  "  wrongfully  and  unlawfully  retained  and  con- 
verted to  their  own  use  "  an  excess  over  the  agreed  commission,  declares  upon 
a  contract  rather  than  a  tort :  Suksdor/  v.  Bigham,  18  Or.  809,  cited. 

2.  Appeal.— Questions  of  fact  decided  in  the  trial  court  cannot  be  reviewed  in 

the  supreme  court. 

From  Marion:  Geo.  H.  Burnett,  Judge. 

Action  by  Jos.  W.  Hutchcroft  against  Ed.  C.  Herren 

and  F.   Levy,  partners.     Judgment  for  plaintiff,   from 

which  defendants  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  Wm.  H.  Holmes. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Messrs.  0.  II.  Irvine  and  0.  P.  Coshow. 


2  Hutchcroft  v.  Hbrren.  [  33  Or. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

Nine  causes  of  action  are  stated  in  the  complaint,  all 
of  which  are  upon  assigned  demands,  except  the  first. 
The  averments  of  the  second, —  which  is  illustrative  of 
each, —  omitting  such  as  are  formal  merely,  are  in  pur- 
port :  That  about  September  18, 1894,  defendants  and  one 
Arthur  Crane  entered  into  a  contract  in  writing,  which, 
after  setting  forth  a  promissory  note  given  by  Crane  to 
Herren  &  Levy,  is  substantially  as  follows :  "I  hereby 
acknowledge  that  the  above  sum  of  money  ($367.16)  is 
advanced  to  me  by  Herren  &  Levy  solely  upon  my  rep- 
resentations, agreement  and  promise  to  consign  to  them 
my  crop  of  hops,  growth  of  1894,  about  9,200  pounds, 

all  growing  or  grown  on  farm  situate  about miles 

from  North  Yamhill,  in  Yamhill  County,  Oregon ;  said 
hops  to  be  sold  for  my  account ;  net  proceeds,  or  so  much 
thereof  as  is  necessary,  to  be  applied  to  the  payment  of 
the  above  note  with  accrued  interest,  and  three-fourths 
(f )  cents  per  pound  commission  ;  the  remainder,  if  any, 
to  be  refunded  to  me.  It  is  further  agreed  and  stipulated 
that  I  am  to  cure,  bale,  insure  hops  for  amount  of  above 
note,  at  least,  in  name  of  Herren  &  Levy,  and  to  deliver 
said  hops  to  the  said  Herren  &  Levy  in  good  merchanta- 
ble order.  Said  hops  to  be  delivered  at  North  Yamhill 
on  or  before  the  twenty-fifth  day  of  September,  1894,  f . 
o.  b.  cars.  Dated  at  Salem,  Oregon,  this  eighteenth  day 
of  September,  1894.  [Signed]  Arthur  Crane."  On  or 
about  September  25,  1894,  in  pursuance  of  said  agree- 
ment, Crane  delivered  to  defendants  9,152  pounds  of 
hops,  which  they  received  and  sold  in  accordance  with 
the  terms  of  said  contract  and  fully  accounted  for  the  pro- 
ceeds thereof,  except  that  they  ' '  wrongfully  and  unlaw- 
fully retained,  held  and  converted  to  their  own  use  as 
compensation  for  selling  and  handling  said  hops  a  com- 
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mission  of  one  and  three-fourths  cents  per  pound,  amount- 
ing to  $160,  in  place  of  three-fourths  of  a  cent,  per  pound, 
as  provided  therein ;  that  the  excess  of  commission  so 
retained  more  than  three-fourths  cent  provided  by  said 
contract  amounted  to  $91.52,  which  said  sum  was  hereto- 
fore duly  demanded  of  defendants,  and  defendants  re- 
fused to  pay  the  same,  or  any  part  thereof."  Then  fol- 
lows an  allegation  of  the  assignment  of  the  demand  to 
plaintiff  and  a  prayer  for  an  ordinary  money  judgment. 

1.  It  is  claimed  that  the  complaint  states  a  cause  of 
action  arising  ex  delicto  for  conversion,  but  that  the  sole 
tendency  of  the  evidence  adduced,  if  effective  for  any 
purpose,  was  to  establish  a  cause  arising  out  of  contract, 
and  for  breach  thereof ;  and  hence  that  there  was  a  com- 
plete failure  of  proof  to  sustain  the  action.  It  is  argued 
that  the  use  of  the  phrase,  "  retained,  held,  and  converted 
to  their  own  use,"  in  the  complaint,  distinguishes  the 
action  as  one  for  conversion  ;  but  in  this  we  cannot  con- 
cur. It  is  true  that  the  word  "  converted  "  has  acquired 
a  technical  meaning,  but  it  does  not  seem  to  us  that  it 
was  here  used  in  that  sense  when  read  in  connection  with 
the  other  allegations  of  the  complaint.  The  parties  were 
particularly  concerned  about  the  commission  to  which 
the  defendants  were  entitled  under  the  contract  for  effect- 
ing a  sale  of  the  hops,  the  defendants  claiming  one  and 
three-fourths  cents  per  pound,  while  the  plaintiff  denied 
that  they  were  entitled  to  more  than  three-fourths  of  a 
cent  per  pound  for  their  services.  It  was  solely  with  ref- 
erence to  this  dispute  that  the  specific  allegation  alluded 
to  was  inserted  in  the  complaint,  and  it  was  evidently 
framed  with  a  view  of  confining  the  controversy  directly 
to  the  one  matter.  So  it  was  averred — inartistically,  it 
may  be  —  that  the  defendants  retained,  held,  and  con- 
verted to  their  own  use  one  and  three-fourths  of  a  cent 
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per  pound  on  the  hops  sold  as  their  compensation,  in- 
stead of  three-fourths  of  one  cent  per  pound,  as  provided 
by  the  terms  of  the  contract.  The  defendants  were  ad- 
mittedly entitled  to  three-fourths  of  one  cent  per  pound  ; 
so  it  is  evident  that  there  could  have  been  no  intention 
of  charging  them  with  a  technical  conversion  of  that  pro- 
portion of  the  amount  retained  in  the  accounting ;  neither 
did  the  pleader  intend  to  charge  the  defendants  in  a  tech- 
nical sense  with  a  conversion  of  the  additional  cent  per 
pound.  There  are  no  other  averments  which  tend  to 
characterize  the  action  as  one  sounding  in  tort,  and  the 
gist  of  the  complaint  is  to  fix  the  contractual  relations  of 
the  parties,  and  to  establish  a  breach,  and  a  recovery  is 
sought  by  reason  thereof.  See  Suksdorff  v.  Bigliam,  13 
Or.  369,  (12  Pac.  818) .  The  action  was  properly  con- 
strued as  one  upon  contract,  and  in  this  view  the  proof 
was  admittedly  in  its  support. 

2.  A  question  was  presented  in  the  court  below 
whether  the  contract  was  made  with  reference  to  a  cer- 
tain custom  alleged  to  have  obtained  in  the  market  touch- 
ing the  sale  of  hops  as  a  commodity  upon  commission, 
and  it  was  contended  that  the  contract  should  have  been 
construed  with  reference  to  such  alleged  custom.  The 
same  question  was  argued  here,  but  whether  or  not  such 
a  custom  existed  was  considered  upon  the  proofs  offered 
concerning  it,  and  decided  against  the  appellants,  which 
determined  the  construction  of  the  contract.  We  are 
precluded,  therefore,  by  reason  of  the  matters  of  fact  in- 
volved, from  entertaining  the  question  here.  Another 
contention  was  that  Miller  Bros,  were  not  the  agents  of 
defendants,  or  that  their  authority  was  so  limited  as  not 
to  empower  them  to  enter  into  a  certain  stipulation  perti- 
nent to  the  issues  in  the  name  of  the  defendants  ;  but  this 
was  also  a  question  of  fact  submitted  to  the  trial  court, 
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and  precludes  further  inquiry  here.     These  considera- 
tions affirm  the  judgment  of  the  court  below,  and  it  is 

so  ordered. 

Affirmed. 


Argued  March  23;  decided  April  11, 1898. 

MIIjI/ER  v.  MEDICAL  BOARD. 

[62Pac.7©] 

Courts— Physicians— The  proceedings  of  a  board  of  medical  examiners  in  re- 
fusing a  license  to  practice  to  one  applying  therefor  cannot,  after  such  board 
has  become  functus  officio,  be  revised  by  the  courts  where  no  proceeding  was 
taken  at  the  time  to  compel  the  board  by  mandamus  to  act. 

From  Multnomah :  E.  D.  Shattuck,  Judge. 

Fred  D.  Miller  applied  to  the  state  board  of  medical 
examiners  for  a  license  to  practice  medicine,  but  was 
refused  because  the  application  was  not  made  within 
ninety  days  after  the  passage  of  the  act  of  1895.  An 
appeal  was  taken  to  the  circuit  court,  and  thence  here. 

Affirmed. 

For  appellant  there  was  an  oral  argument  by  Mr.  John 
W.  Gwilt,  with  a  brief,  urging,  among  others,  this  point : 

During  those  ninety  days,  Dr.  Miller  walked  among 
his  brother  physicians  —  with  them  he  alleviated  the  suf- 
ferings of  mankind  —  with  them  he  consulted  and  they 
with  him ;  and  now  on  the  ninety-first  day,  because  he 
perhaps  was  absent  from  the  state  for  the  preceding 
/  ninety  days  —  or  perhaps  he  lay  upon  a  sick  bed  for  ninety 
days  —  or  perhaps  his  business  took  him  out  among  the 
mountains,  where  the  doings  of  our  legislature  are  little 
known  —  it  is  brought  to  his  attention  that  the  sixteenth 
regular  session  of  the  Oregon  legislature  has  passed  a 
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law  by  whidi  the  results  of  his  efforts  of  the  preceding 
dozen  years  are  torn  from  him.  The  result  is  that  his 
clientage,  built  up  by  going  day  or  night  in  storm  or  shine 
to  the  bedside  of  his  patients,  as  all  physicians  must  do, 
is  taken  away,  and  he  walks  the  streets  like  Othello,  his 
occupation  gone  ;  and  should  he  make  one  attempt  to  use 
his  knowledge,  or  the  wisdom  that  comes  from  ripe  ex- 
perience of  years,  that  moment  he  becomes  a  criminal 
and  subject  to  prosecution,  as  if  he  had  been  a  petty 
thief. 

For  respondents  there  was  an  oral  argument  by  Mr. 
Cicero  M.  Idleman,  attorney-general,  with  a  brief  over  the 
names  of  Mr.  Idleman  and  Mr.  Charles  F.  Lord,  district 
attorney,  presenting,  among  others,  this  point : 

As  an  excuse  for  his  failure  to  present  his  certificate 
within  the  required  time,  the  fervid  imagination  of  coun- 
sel for  the  appellant  has  led  him  to  present  a  very  pa- 
thetic account  of  the  tribulations  of  his  client,  depicting 
him  as  a  new  Santa  Filomena,  now  soothing  the  throb- 
bing brow  of  pain  in  the  dreary  ward  of  the  hospital,  and 
anon  immersed  in  the  profound  wildernesses  that  abound 
in  Oregon,  far  from  all  the  cheerful  adjuncts  of  civiliza- 
tion, whither  he  had  gone  to  rescue  some  poor  victim 
of  disease.  This  may  all  be  truthful  or  it  may  not ;  we 
confess  we  don't  know,  and  as  counsel  has  so  much  bet- 
ter opportunities  than  we  for  acquiring  information  upon 
this  interesting  subject,  we  will  allow  him  the  benefit  of 
the  doubt.  Dr.  Miller  certainly  ought  to  know  about 
that,  though  we  have  examined  the  appellant's  abstract 
of  record  in  this  case  without  finding  any  plea  of  that 
character,  but  the  appellant  may  have  forgotten  about 
it  in  the  excitement  of  the  trial.  If  he  intended  to  rely 
upon  such  circumstances  to  prove  his  right  to  a  license, 
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he  should  have  made  this  plea  before  the  board  of  medi- 
cal examiners  and  not  raised  the  point  for  the  first  time 
in  the  supreme  court. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

This  is  an  appeal  by  Fred  D.  Miller  from  the  action 
of  the  board  of  medical  examiners  for  the  State  of  Ore- 
gon in  refusing  to  recognize  him  as  a  licensed  physician, 
under  the  provisions  of  "An  act  to  regulate  the  practice 
of  medicine  and  surgery,"  etc.,  approved  February  23, 
1895,  and  in  excluding  his  name  from  the  register  of 
licensed  physicians  and  surgeons.  For  several  years 
prior  to  1889  the  appellant  had  been  engaged  in  the 
practice  of  medicine  and  surgery  in  East  Portland,  Mult- 
nomah County,  and,  being  entitled  to  the  privilege,  had 
his  name  registered  as  such  in  the  county  clerk's  office, 
in  accordance  with  the  provisions  of  section  13  of  "An 
act  to  regulate  the  practice  of  medicine  and  surgery 
within  the  State  of  Oregon,"  approved  February  28, 
1889.  After  the  passage  of  an  act  approved  February 
21,  1891,  amendatory  of  the  act  last  referred  to,  but  not 
within  ninety  days  thereafter,  the  appellant  presented  to 
the  board  a  certificate  from  the  county  clerk  of  his  regis- 
try, accompanied  with  the  requisite  fee  of  $1,  and  re- 
quested that  a  license  be  issued  to  him  in  accordance 
with  section  3  of  said  amendatory  act ;  but  the  request 
was  denied,  upon  the  ground  that  he  had  not  made  the 
application  within  the  time  prescribed  by  said  section  3. 
Subsequently,  in  August,  1891,  the  appellant  again  ap- 
plied and  presented  to  said  board  of  examiners  a  diploma 
issued  by  the  Hahnemann  Medical  College,  of  Chicago, 
Illinois,  accompanied  by  his  affidavit  that  he  was  the 
lawful  possessor  of  the  same,  and  that  he  was  the  person 
therein  named ;    but,  the  said  college  not  being  deemed 
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an  institution  in  good  standing,  this  application  was  also 
denied.  Nothing  further  was  done  in  regard  to  the  mat- 
ter until  the  second  day  of  July,  1895,  when  the  appel- 
lant applied  to  the  present  board  for  recognition  as  a 
licensed  physician  under  the  act  of  1895.  He  bases  his 
right  to  the  relief  prayed  for  upon  two  grounds  :  First, 
that  he  was  entitled  to  a  license  from  the  old  board  upon 
his  application  therefor  and  certificate  of  registry  from 
the  county  clerk  of  Multnomah  County,  although  his  ap- 
plication was  not  made  within  ninety  days  after  the  pas- 
sage of  the  act  of  1891,  and,  it  having  been  then  wrong- 
fully denied  him,  that  he  should  now  be  accorded  the 
privilege  of  registry ;  and,  second,  that  he  was  entitled 
to  have  had  a  license  issued  to  him  upon  his  second  ap- 
plication, based  upon  his  showing  and  diploma  from  the 
Hahnemann  Medical  College,  and  that,  being  so  entitled 
and  the  same  having  been  wrongfully  withheld,  the 
present  board  should  now  grant  the  relief. 

It  may  be  remarked  in  passing  that  this  court  has  no 
authority  to  review  or  revise  the  proceedings  of  the  old 
board  of  medical  examiners.  There  was  no  appeal  under 
the  law  from  its  action,  nor  was  there  any  attempt  made 
at  the  time  or  since  to  have  its  proceedings  reviewed  in 
any  respect  as  it  concerns  the  appellant.  If  the  board 
had  been  derelict  in  a  duty  which  it  owed  to  the  plaintiff, 
it  could  have  bgen  required  by  mandamus  to  act ;  but  the 
remedy  was  not  resorted  to,  and  the  board  itself  has  be- 
come functus  officio,  so  that  there  remains  no  way  of  sub- 
jecting its  action  to  review.  By  section  3  of  the  act  of 
1889  (Laws  1889,  p.  144),  the  board  was  authorized  to 
issue  two  forms  of  certificate, —  one  for  persons  in  posses- 
sion of  diplomas  or  licenses  from  legally  chartered  med- 
ical institutions  in  good  standing,  and  the  other  for  can- 
didates examined  by  the  board.  By  section  13,  the  pro- 
visions of  the  act  were  not  to  apply  to  persons  then  prac- 
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ticing  medicine  or  surgery  within  the  state,  but  they  were 
required  to  cause  their  names  and  places  of  residence  to 
be  registered  in  the  office  of  the  county  clerk  of  the  county 
in  which  they  resided,  in  a  registry  book  therein  described, 
within  sixty  days  after  the  approval  of  the  act.  Section 
3,  as  amended  by  the  act  of  1891  (Laws  1891,  pp.  153, 
154),  provided  for  the  issuance  by  the  board  of  three 
forms  of  certificates,  the  first  two  being  the  same  as  in 
the  original  act,  and  the  third  for  those  who  were,%t  the 
date  of  the  passage  of  the  act,  practicing  medicine  or  sur- 
gery within  the  state,  and  had  registered  their  names  and 
places  of  residence  in  conformity  with  said  section  13. 
Section  4,  as  amended,  required  every  such  person  who 
had  taken  advantage  of  said  section  13  to  present,  within 
ninety  days  after  the  passage  of  the  amendatory  act,  to 
the  secretary  of  the  board,  a  certificate  of  such  register 
from  the  county  clerk,  accompanied  with  a  fee  of  $1, 
whereupon  the  board  was  required  to  issue  its  certificate 
authorizing  him  to  practice  his  profession.  The  act  of 
1895  (Laws  1895,  pp.  61-63)  provides  for  the  appoint- 
ment by  the  governor  of  a  new  and  distinct  board  of  ex- 
aminers, who  are  empowered  to  grant  licenses  only  upon 
examination  of  the  applicant ;  but  it  is  provided  by  the 
last  clause  of  section  3  "  that  all  persons  who  have  been 
regularly  licensed  under  heretofore  existing  laws  of  the 
state,  and  have  complied  with  the  provisions  thereof,  shall 
be  taken  and  considered  as  licensed  physicians  under  this 
act,  and  the  secretary  of  the  board  herein  provided  shall 
enter  the  names  of  such  persons  upon  the  register  kept 
by  him  as  licensed  physicians  and  surgeons,  upon  written 
application  of  such  person,  accompanied  with  such  license 
heretofore  regularly  issued. 

It  may  be  conceded,  for  the  purpose  of  this  case,  that 
if  the  appellant  had  presented  his  certificate  of  registry, 
accompanied  with  the  requisite  fee  of  $1  to  the  exam- 
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ining  board  within  ninety  days  after  the  passage  of  the 
act  of  1891,  with  an  application  for  the  issuance  of  a  cer- 
tificate to  practice,  and  the  application  had  been  arbitra- 
rily denied,  a  presentation  of  such  facts  to  the  present 
board  would  have  been  equivalent  to  an  application  ac- 
companied with  a  license  regularly  issued  which  would 
entitle  him  to  registry.  But  the  case  presented  does  not 
come  within  the  terms  of  the  proposition  thus  conceded. 
The  application  was  made  after  the  ninety  days  had  ex- 
pired, and  it  is  sought  to  bring  it  within  the  meaning  of 
the  proposition  by  a  contention  that  the  ninety-days'  limit 
designated  is  directory  only,  and  that  the  applicant  was 
entitled  to  his  license  if  he  presented  his  certificate  of 
registry  at  any  time,  even  after  the  designated  limit. 
The  right  to  practice  medicine  is  a  privilege  which  the 
legislature  has  constitutional  authority  to  grant  upon 
certain  reasonably  prescribed  conditions.  Before  a  per- 
son is  entitled  to  the  privilege  or  can  be  said  to  have  ob- 
tained it,  he  must  comply  with  the  statutory  provisions 
or  requirements ;  and,  if  the  privilege  once  existed,  he 
may  lose  it  by  noncompliance  with  new  requirements. 
The  requirements  are  conditions  to  the  privilege.  Now, 
the  board,  under  the  act  of  1891,  was  empowered  to  issue 
a  license  of  the  third  form  upon  the  applicant's  compli- 
ance with  the  condition  of  the  statute  that  he  present  the 
certificate  within  ninety  days.  If  he  did  not  comply,  he 
was  surely  not  entitled  to  such  certificate  as  of  right.  In 
other  words,  he  was  not  entitled  to  exercise  the  privilege 
which  he  sought  to  have  granted  him  by  certificate  from 
the  board.  Mr.  Sutherland  says:  "The  consequential 
distinction  between  directory  and  mandatory  statutes  is 
that  the  violation  of  the  former  is  attended  with  no  con- 
sequences, while  a  failure  to  comply  with  the  require- 
ments of  the  other  is  productive  of  serious  results." 
Suth.  St.  Const.,  §  446.    The  plaintiff's  right  to  the  priv- 
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ilege  sought  depended  upon  his  compliance  with  the  law, 
and  the  time  designated  was  a  material  element  in  the 
condition.  By  reason  of  his  noncompliance,  the  board 
acted  within  its  prescribed  powers  in  denying  him  the 
privilege  by  refusing  him  a  license  :  Battles  v.  Board,  16 
R.  I.  372  (17  Atl.  131).  And  the  present  board  acted 
within  its  prescribed  powers  in  refusing  the  applicant 
registry  as  a  licensed  physician. 

As  it  respects  the  second  contention,  it  is  only  neces- 
sary to  add  that  the  board  of  1891  passed  upon  the  ques- 
tion ;  and,  whether  it  decided  rightly  or  wrongly,  the 
present  board  has  no  power  to  correct  its  judgment. 
Furthermore,  it  is  not  authorized  to  grant  a  license  upon 
diplomas  from  medical  colleges  alone,  without  an  exam- 
ination of  the  applicant ;  so  it  is  plain  that  it  has  com- 
mitted no  error  in  refusing  the  applicant  the  right  of 
registry.  The  judgment  of  the  court  below  will  be  af- 
firmed. 

Affirmed. 


Decided  April  11, 1898.  

JACKSONVILLE  SCHOOL  DISTRICT  v.  CROWELL.  f|j  m\ 

[52Pac.603]  33      11 

37    643 

Mandamus— Appeal— An  appeal  from  a  peremptory  writ  of  mandamus  re- 
quiring county  commissioners  to  levy  an  additional  tax  will  be  dismissed, 
where  It  was  not  taken  until  after  the  commissioners  had  complied  with  the 
terms'of  the  writ. 

From  Jackson :  H.  K.  Hanna,  Judge. 

The  county  court,  having  complied  with  a  peremp- 
tory writ  of  mandamus,  appeals.  Respondent  moves  to 
dismiss. 

Dismissed. 

Mr.  A.  Evan  Reams,  for  the  motion. 
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Mr.  Chandler  B.  Watson,  contra. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

This  proceeding  was  instituted  by  plaintiff  against  the 
defendants,  W.  S.  Crowell,  county  judge,  and  Martin 
Perry  and  W.  H.  Bradshaw,  county  commissioners,  of 
Jackson  County,  to  compel  them,  as  the  county  court  of 
said  county,  to  perform  an  alleged  duty  enjoined  upon 
them  by  law,  towit :  to  levy  an  additional  tax  upon  each 
dollar  of  the  taxable  property  of  said  county  for  school 
purposes ;  and  at  the  trial  thereof  the  court  awarded 
a  peremptory  writ  of  mandamus \  as  prayed  for  in  the 
petition.  The  county  court  obeyed  the  command,  in  pur- 
suance of  which  it  levied  an  additional  tax  of  one  and 
two-tenths  mills,  which  was  duly  extended  upon  the  tax 
roll  of  said  county,  and  a  warrant  attached  thereto  com- 
manding the  sheriff  to  collect  the  same.  Thereafter  de- 
fendants perfected  an  appeal,  which  plaintiff's  counsel 
move  to  dismiss,  contending  that  the  compliance  with  the 
terms  of  the  peremptory  writ  waived  the  right  of  appeal ; 
while  defendants'  counsel  insist  that  the  statute  under 
which  the  writ  was  allowed  is  violative  of  the  constitu- 
tion, and,  such  being  the  case,  the  legislative  act  should 
receive  judicial  construction,  notwithstanding  the  man- 
date has  been  obeyed.  But  it  is  urged  in  plaintiff's  be- 
half that,  the  tax  having  been  levied,  and  the  greater 
portion  thereof  collected,  in  pursuance  of  the  peremptory 
writ,  a  reversal  of  the  judgment  would  not  place  the  tax- 
payers whose  property  was  affected  thereby  in  statu  quo, 
and  that  the  ministerial  duty  of  levying  the  tax,  which 
the  law  enjoins,  having  been  fully  performed,  the  county 
court  is  powerless  to  review  its  action,  and  hence  a  judg- 
ment of  reversal  would  have  nothing  upon  which  it  could 
operate. 
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The  power  of  a  superior  court  to  compel  an  inferior 
court,  corporation,  board,  officer  or  person  to  perform 
an  act  which  the  law  specially  enjoins,  as  a  duty  result- 
ing from  a  trust  or  station,  continues  until  such  act  is 
accomplished,  upon  the  performance  of  which  the  court 
must  necessarily  lose  jurisdiction-  of  the  person  and  sub- 
ject-matter ;  for  it  must  be  admitted  that  it  would  be  a 
vain  thing,  indeed,  to  adjudge  that  an  inferior  tribunal 
was  under  no  obligation  to  perform  an  act  after  it  had 
been  fully  accomplished.  The  rule  is  general  that  an 
appellate  court  cannot,  without  express  statutory  author- 
ity, assume  jurisdiction  of  or  express  opinions  which  will 
be  of  any  binding  force  upon  a  disputed  question  of  law, 
unless  it  is  involved  in  a  substantial  controversy  existing 
between  adverse  parties  and  brought  before  such  court 
for  review  in  the  manner  prescribed  by  law  :  2  Enc.  PI. 
&  Prac.  341 ;  Elliott,  App.  Proc.  §  520;  Lord  v.  Veazie, 
49  U.  8.(8  How.)  251 ;  Wood  Paper  Co.  v.  Heft,  75  U.  S. 
(8  Wall.)  333;  Little  v.  Bowers,  134  U.  S.  547  (10  Sup. 
Ct.  620)  ;  Singer  Manufacturing  Co.  v.  Wright,  141  U.  S. 
696  (12  Sup.  Ct.  103)  ;  California  v.  San  Pablo  R.  Co., 
149  U.  S.  308(13  Sup.  Ct.  876) ;  Mills  v.  Green,  159  U.  S. 
651  (16  Sup.  Ct.  132). 

In  Cutcomp  v.  Utt,  60  Iowa,  156  (14  N.  W.  214),  the 
trial  court  having  refused  to  grant  a  writ  of  mandamus  to 
compel  defendant,  as  mayor  of  a  city,  to  issue  to  plaintiff 
a  license  to  sell  wine  and  beer  for  the  period  of  one  year 
from  April  13,  1881,  under  an  ordinance  which  provided 
that  an  annual  license  might  be  issued  to  the  keepers  of 
wine  and  beer  saloons  for  the  sum  of  $20,  plaintiff  ap- 
pealed from  the  judgment ;  and  it  appearing  that,  after 
the  license  was  applied  for,  the  ordinance  in  question  had 
been  amended  so  as  to  require  the  payment  of  $1,000  for 
such  license,  the  appellate  court  refused  to  remand  the 
cause  for  the  purpose  of  determining  what  plaintiff's 
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rights  were  under  the  original  ordinance.  In  Hice  v. 
Orr,  16  Wash.  163  (47  Pac.  424) ,  it  was  held  that  an  ap- 
peal in  a  mandamus  proceeding  to  compel  a  mayor  to 
appoint  a  city  attorney  should  be  dismissed  where,  pend- 
ing such  appeal,  the  mayor  appoints  a  city  attorney,  and 
the  appointment  is  confirmed  by  the  city  council,  since 
such  appointment  settles  the  controversy  to  be  deter- 
mined. In  People  v.  Common  Council  of  Troy,  82  N.  Y. 
575,  which  was  a  mandamus  proceeding  to  compel  the 
common  council  to  appoint  police  commissioners  under 
an  act  of  the  legislative  assembly,  the  writ  was  denied ; 
and,  pending  an  appeal  from  such  judgment,  it  appeared 
that  the  terms  of  office  of  the  commissioners  to  be  ap- 
pointed had  expired.  It  was  held  that  the  appeal  should 
be  dismissed.  In  Re  Manning,  139  N.'Y.  446  (34  N.  E. 
931),  a  peremptory  writ  of  mandamus  having  been  issued, 
commanding  the  mayor  of  Albany  to  cause  to  be  pub- 
lished the  lists  of  inspectors  and  clerks  of  an  election,  an 
appeal  therefrom  was  taken,  pending  which  the  election 
was  held,  and  the  powers  of  such  inspectors  and  clerks 
were  exhausted  and  their  terms  of  office  expired,  in  view 
of  which  it  was  held  that  the  appeal  should  be  dismissed. 
In  State  v.  Napton,  10  Mont.  369  (25  Pac.  1045) ,  a  per- 
emptory writ  of  mandamus  was  issued  commanding  the 
defendant,  as  clerk  of  the  district  court,  to  issue  to  the 
relator  a  certificate  evidencing  his  mileage  and  attend- 
ance as  a  trial  juror,  from  which  judgment  the  defend- 
ant appealed,  pending  which  he  obeyed  the  order  of  the 
court,  whereupon  the  appeal  was  dismissed.  De  Witt, 
J.,  in  rendering  the  decision,  says  :  "  A  judgment  of  any 
kind  from  this  court  would  present  a  peculiar  result.  An 
affirmance  would  be  to  direct  the  district  court  to  issue  a 
writ,  which  that  court  has  already  issued,  and  which  lias 
been  obeyed.  A  reversal  would  be  to  say  to  the  lower 
court :  '  You  may  not  order  the  clerk  to  do  that  which  he 
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has  already  fully  performed.'  It  is  apparent  that  there 
is  no  controversy  before  us."  In  San  Diego  School  Dis- 
trict v.  Board  of  Supervisors,  97  Cal.  438(32  Pac.  517),  the 
board  of  supervisors  having  refused  to  levy  a  tax  suffici- 
ent to  raise  the  amount  of  money  estimated  to  be  needed 
for  school  purposes,  a  peremptory  writ  of  mandamus  was 
issued,  commanding  it  to  make  the  required  levy;  and, 
upon  the  service  of  the  writ,  the  mandate  was  complied 
with,  and  the  tax  levied  as  demanded  by  the  court. 
Thereupon  an  appeal  was  perfected,  in  dismissing  which 
Harrison,  J.,  says:  "The  defendant  voluntarily  com- 
plied with  the  mandate  of  the  court,  and  the  judgment 
was  thereupon  satisfied,  and  its  force  exhausted.  After 
it  had  thus  been  satisfied,  there  was  nothing  in  the  judg- 
ment which  the  court  had  rendered  of  which  the  defend- 
ant could  complain,  or  about  which  it  could  say  that  it 
was  aggrieved.  A  reversal  of  the  judgment  would  not 
of  itself  set  aside  the  levy  of  the  tax  which  had  been 
made,  nor  did  the  appellant,  by  its  compliance  with  the 
judgment,  lose  any  property  or  rights  of  which  restitu- 
tion could  be  made  in  case  of  a  reversal."  It  follows 
from  the  rule  announced  in  these  cases  that  the  appeal 

must  be  dismissed,  and  it  is  so  ordered. 

Dismissed. 


Decided  April  11,  rehearing  denied  Jane  20, 1898. 
PRICE  v.  WOIiFER. 

[52  Pac.  760] 

Rule  for  Admitting  Secondary  Evidence— Secondary  evidence  of  a  trans- 
fer of  personal  property  by  bill  of  sale  is  inadmissible  unless  a  reasonable  ex- 
cuse is  given  for  not  producing  the  writing. 

From  Marion:     George  H.  Burnett,  Judge. 
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Action  of  replevin  by  I.  J.  Price  against  George  J. 
Wolfer,  wherein  plaintiff  failed  and  now  comes  here  for 
redress. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Holmes 
&  Kellogg,  with  an  oral  argument  by  Mr.  Wm.  H.  Holmes. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Grant  B.  Dimick  and  John  A.  Carson. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

This  action  was  commenced  in  the  justice's  court  of 
Salem  district,  Marion  County,  to  recover  thirty  cases, 
each  containing  twenty-four  soda  water  bottles,  or  for  the 
sum  of  $75,  as  the  reasonable  value  thereof  in  case  deliv- 
ery could  not  be  had,  and  for  the  sum  of  $100  as  dam- 
ages for  their  unlawful  detention.  Plaintiff  alleges  that 
about  November  2,  1893,  he  purchased  and  now  is  the 
owner  of  what  is  known  as  the  4  *  Salem  Soda  Works ' ' 
and  the  "Capital  City  Bottling  Works,"  together  with 
all  the  bottles  and  cases  belonging  thereto,  wherever  the 
same  might  be  found ;  that  between  January  1,  1892, 
and  January  1, 1895,  defendant,  in  said  county,  wrong- 
fully and  unlawfully  took  possession  of  said  thirty  cases 
of  bottles  when  the  property  of  plaintiff;  that  about 
June  18,  1895,  he  demanded  of  the  defendant  the  deliv- 
ery thereof,  but  he  refused  to  comply  therewith.  The 
defendant,  after  denying  the  material  allegations  of  the 
complaint,  alleges  that  between  April  2  and  July  4,  1892, 
one  P.  Anderson,  being  the  owner  of  said  soda  and  bot- 
tling works,  together  with  the  bottles  and  cases  belonging 
thereto,  sold  and  delivered  to  one  Samuel  Miller  twenty- 
four  cases,  each  containing  twenty-four  soda  water  bot- 
tles and  six  empty  cases ;    and  that  Miller,  about  May 
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27,  1895,  sold  and  delivered  the  same  to  defendant  who 
now  is  the  owner  thereof.  The  reply  having  put  in  issue 
the  allegations  of  new  matter  contained  in  the  answer,  a 
trial  was  had,  resulting  in  a  dismissal  of  the  action,  and 
a  judgment  against  plaintiff  for  costs  and  disbursements, 
from  which  he  appealed  to  the  circuit  court,  and,  the 
trial  therein  resulting  in  a  similar  judgment,  he  appeals 
to  this  court. 

It  is  contended  by  plaintiff's  counsel  that  the  court 
erred  in  striking  out  testimony  which  had  been  admitted 
without  objection,  and  in  granting  a  motion  for  a  judg- 
ment of  nonsuit.  The  testimony  admitted  at  the  trial 
tends  to  show  that  on  April  25,  1892,  P.  Anderson  was 
the  owner  of  the  Capital  City  Bottling  Works  and  the 
Salem  Soda  Works,  which  on  that  day  he  sold  to  one 
G.  W.  Epler,  who  on  June  6,  1892,  sold  and  delivered 
the  same  to  George  Collins  and  Lewis  Folsom ;  that  in 
March,  1893,  Collins  sold  and  delivered  to  one  William 
Baxter  his  undivided  one-half  interest  in  said  works,  and 
thereafter  Folsom  sold  and  delivered  to  the  same  person 
his  interest  therein,  each  executing  to  the  purchaser  a 
bill  of  sale  evidencing  the  transfer  ;   and  that  on  October 

28,  1893,  Baxter  sold  and  delivered  to  plaintiff  the  said 
soda  and  bottling  works,  and  executed  to  him  a  bill  of 
sale  therefor.  George  Collins,  being  called  as  a  witness 
for  plaintiff,  testified  concerning  the  sale  and  delivery  by 
him  and  Folsom,  and,  having  stated  that  he  executed  to 
Baxter  a  bill  of  sale,  defendant's  counsel  demanded  of 
the  witness  the  production  of  such  instrument ;  but,  not 
being  able  to  comply  therewith,  the  court,  holding  that 
the  bill  of  sale  was  the  best  evidence  of  the  transfer, 
struck  out  the  testimony  of  the  witness,  to  which  action 
plaintiff  excepted.  Lewis  Folsom  testified  that,  having 
owned  an  interest  in  said  soda  and  bottling  works,  he 

88  Or.— 2. 
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transferred  the  same  to  Baxter  by  a  written  instrument ; 
whereupon  the  court,  holding  that  the  bill  of  sale  af- 
forded the  best  evidence,  refused  to  permit  the  witness 
further  to  testify  concerning  the  transfer  of  said  prop- 
erty until  proof  of  the  loss  of  said  instrument  had  been 
offered,  to  which  ruling  the  plaintiff  excepted.  The 
plaintiff,  appearing  as  a  witness  in  his  own  behalf,  testi- 
fied that  he  purchased  the  Capital  City  Bottling  Works 
and  the  Salem  Soda  Works  from  William  Baxter,  who, 
at  the  time  of  such  purchase,  had  control  thereof ;  that 
he  had  never  sold  or  transferred  any  of  such  property ; 
and  that  he  did  not  know  where  the  bottles  and  cases 
were  when  he  acquired  the  title  thereto,  but  understood 
that  they  were  in  the  possession  of  the  customers  of  said 
business,  scattered  over  Marion  and  Polk  counties.  The 
plaintiff  having  thereupon  rested  his  cause,  the  court 
gave  a  judgment  of  nonsuit. 

In  Dunn  v.  Havitt,  2  Denio,  637,  which  was  an  action 
to  recover  from  a  constable  a  wagon  which  had  been 
seized  on  execution  as  the  property  of  plaintiffs'  father, 
the  former  owner  thereof,  who  having  confessed  a  judg- 
ment, the  wagon  was  sold  on  execution  issued  thereon  to 
one  Marshall,  from  whom  plaintiffs  claimed  to  have  pur- 
chased it.  The  plaintiffs,  to  prove  their  title,  called  their 
father  as  a  witness  to  the  purchase,  as  a  matter  within 
his  knowledge  ;  but,  it  being  disclosed  on  his  recross-ex- 
amination  that  Marshall  had  executed  to  plaintiffs  a  bill 
of  sale,  the  defendant  moved  to  strike  out  so  much  of  his 
testimony  as  related  to  that  transaction,  unless  the  writ- 
ing should  be  produced  ;  but  the  justice  before  whom  the 
cause  was  tried,  refusing  to  grant  the  motion,  gave  judg- 
ment for  plaintiffs,  which  the  court  of  common  pleas  con- 
firmed on  certiorari,  whereupon  the  defendant  brought* 
error  to  the  supreme  court,  which  held  that  where  the 
execution  of  the  bill  of  sale  was  first  disclosed  on  the  sec- 
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ond  cross-examination  of  a  witness,  who  had  orally  proved 
the  transfer  on  his  direct  examination,  the  parol  testi- 
mony should  be  stricken  out.  Jewett,  J.,  rendering 
the  decision  of  the  court,  says  :  "  It  is  well  settled  that 
whenever  it  turns  out,  either  on  the  direct  or  cross-exam- 
ination, that  a  writing  exists  with  regard  to  a  transac- 
tion, which  the  law  regards  as  the  best  evidence,  it  must 
be  produced,  or  its  absence  accounted  for.  If  this  is  not 
done,  all  inferior  evidence  that  may  have  been  given  will 
be  stricken  out  and  disregarded."  In  Crary  v.  Camp- 
bell, 24  Cal.  634,  which  was  an  action  to  recover  damages 
alleged  to  have  been  caused  by  defendant  cutting  a  ditch, 
whereby  the  waters  therefrom  flowed  upon  and  injured 
plaintiff's  mining  claim,  at  the  trial  of  which  a  witness 
testified  that  he  purchased  the  claim  from  the  original 
locator,  and  held  the  same  until  he  conveyed  it  to  plain- 
tiff, who  thereafter  had  possession  of  it,  on  cross-exam- 
ination the  witness  stated  that,  when  he  purchased  the 
mining  claim,  he  obtained  a  bill  of  sale  thereof,  and  that 
when  he  conveyed  it  to  plaintiff,  he  also  executed  a  bill 
of  sale,  evidencing  the  transfer.  Defendant's  counsel 
thereupon  moved  the  court  to  strike  out  that  part  of  the 
testimony  of  the  witness  which  related  to  his  purchase 
and  conveyance,  on  the  ground  that  the  bill  of  sale  was 
the  best  evidence  of  such  transfer ;  but,  the  court  deny- 
ing the  motion,  an  exception  was  saved,  and,  judgment 
having  been  rendered  for  plaintiff,  the  court,  in  reversing 
it,  say  :  "If  the  facts  sought  to  be  proved  by  this  wit- 
ness were  material,  as  they  seem  to  have  been  regarded 
by  the  parties  and  the  court,  then  the  bills  of  sale,  which 
were  the  best  evidence  of  the  transfers,  should  have  been 
produced.  The  plaintiff  deemed  it  necessary  to  connect 
himself  with  the  right  and  title  acquired  by  the  original 
locators  of  his  mining  claim,  and  we  apprehend  it  was  of 
some  importance,  at  least,  that  he  should  do  so.     But,  to 
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do  this,  it  was  necessary  for  him  to  produce  the  convey- 
ances or  bills  of  sale,  the  existence  of  which  was  proved. 
The  court  ought  to  have  ordered  the  parol  evidence  of  the 
sales  and  conveyances  stricken  out  when  the  application 
to  that  end  was  made." 

In  Graham  v.  Hamilton,  25  N.  C.  381,  the  plaintiff,  at 
the  trial  of  an  action  to  recover  the  value  of  a  quantity  of 
castings  alleged  to  have  been  converted  by  the  defend- 
ants to  their  own  use,  called  one  Clark  as  a  witness,  to 
prove  that  the  castings  were  received  by  him  as  plaintiff's 
agent,  to  take  to  South  Carolina  to  sell.  The  defendant 
objected  to  the  introduction  of  this  testimony,  contend- 
ing that  a  written  contract  had  been  entered  into  between 
plaintiff  and  the  witness  concerning  the  property,  and,  in 
support  thereof,  introduced  in  evidence  a  letter  written 
by  plaintiff,  in  which  he  stated  :  ' '  I  have  a  written  agree- 
ment with  Clark  as  to  his  property  that  was  sold,  and  the 
castings  I  sent  with  him."  The  objection  was  overruled, 
and,  the  witness  being  permitted  to  testify  with  reference 
to  the  transaction,  a  judgment  was  rendered  in  plaintiff 's 
favor,  in  reversing  which  the  supreme  court  say :  "It 
therefore  appears  by  the  plaintiff's  own  acknowledgment, 
according  to  the  grammatical,  and,  as  we  think,  obvious, 
meaning  of  the  letter,  that  he  had  an  agreement  in  writ- 
ing with  Clark  as  to  the  castings  sent  with  him.  The 
title  to  this  property  was  to  decide  the  action.  The  writ- 
ten agreement  was  better  evidence  of  the  title  than  the 
parol  testimony  of  Clark,  and  the  plaintiff,  we  think, 
should  have  been  compelled  to  produce  it,  unless  he  had 
shown  by  satisfactory  evidence  that  the  written  agree- 
ment did  not  extend  thereto,  or  was  not  in  existence  or 
in  his  power."  It  has  been  held  that  where  a  plaintiff, 
to  establish  his  title  to  a  mule,  offered  oral  evidence  of 
his  having  bought  the  animal  and  taken  a  bill  of  sale 
therefor,  the  evidence  was  inadmissible  until  the  writing 
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was  produced  :  Stone  v.  Waggoner,  8  Ark.  204.  The  rule 
is  universal  that  secondary  evidence  is  not  admissible 
when  it  appears  that  primary  evidence  is  obtainable  : 
Morton  v.  White,  16  Me.  53  ;  Gage  v.  Wilson,  17  Me.  378  ; 
Greeley  v.  Quimby,  22  N.  H.  335;  Newsom  v.  Jackson,  26 
Ga.  241  (71  Am.  Dec.  206);  Tayloe  v.  Riggs,  26  U.  S. 
( 1  Pet.)  591.  And,  under  this  general  rule,  it  has  been 
held  that  the  contents  of  a  written  instrument  cannot  be 
proved  by  parol,  unless  the  original  has  been  lost  or  de- 
stroyed, or  its  nonproduction  in  some  way  accounted  for  : 
Patterson  v.  Doe,  8  Blackf .  237 ;  Williams  v.  Jones,  12 
Ind.  561. 

The  rule  that  parol  testimony  of  the  contents  of  a  writ- 
ing is  inadmissible  in  evidence,  until  the  absence  of  the 
original  is  accounted  for,  is  particularly  applicable  in  the 
following  instances  :  (1)  In  the  case  of  records  and  other 
instruments  which  the  policy  of  the  law  requires  to  be  in 
writing ;  (2)  where  the  writing  is  not  so  required,  but 
the  parties  have  adopted  it  for  greater  solemnity  or 
security  ;  and  (3)  where  the  contents  of  a  document  are 
in  issue:  1  Best,  Ev.  (Morgan's  Ed.)  §  223.  In  the 
case  at  bar  it  will  be  observed  that  it  is  alleged  in  the 
complaint  that  defendant  unlawfully  took  possession  of 
the  cases  and  bottles  between  January  1,  1892,  and  Jan- 
uary 1,  1895,  while  plaintiff  did  not  obtain  a  title  thereto 
until  November  2,  1893.  It  is  manifest,  therefore,  that 
the  conversion  complained  of  may  have  occurred  before 
plaintiff  obtained  a  title  to  the  property  in  question ; 
and,  as  his  right  of  action  was  dependent  upon  the  title 
of  Anderson,  Epler,  Collins  &  Folsom,  and  Baxter,  it 
was  incumbent  upon  him  to  prove  such  title ;  and,  it 
appearing  from  the  testimony  that  the  transfer  in  each 
instance  was  evidenced  by  a  bill  of  sale,  the  duty  was 
cast  upon  him  to  introduce  the  same  in  evidence,  or  to 
show  a  reasonable  excuse  for  not  so  doing,  before  he  could 
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offer  parol  testimony  of  the  contents  thereof.  The  court 
committed  no  error  in  striking  out  the  testimony  or  in 
granting  the  judgment  of  nonsuit,  which  is  affirmed. 

Affirmed. 


Decided  April  18, 1896 ;  rehearing  denied. 

WHEEIiER  v.  MCFERRON. 

[52  Pac.  908] 

Personal  Property  —  Building.— It  is  error  to  nonsuit  plaintiff  In  an  action 
for  convention  of  a  building  upon  the  ground  that  his  evidence  shows  the 
building  to  be  real  and  not  personal  property,  where  the  defendant  claims  the 
building  by  virtue  of  a  levy  upon  it  as  personal  property  under  attachment, 
and  the  evidence  merely  shows  that  it  was  erected  by  one  person  upon  land 
of  another  under  an  agreement  giving  the  former  the  right  to  remove  it. 

From  Linn :  Geo.  H.  Burnett,  Judge. 

Action  by  A.  Wheeler,  as  a  general  assignee,  against 
J.  A.  McFerron,  wherein  he  was' defeated  but  appealed. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  H.  C.  Watson. 

For  respondent  there  was  an  oral  argument  by  Mr. 
James  K.  Weatherford,  with  a  brief  over  the  names  of 
Weatherford  &  Wyatt. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  action  to  recover  damages  for  the  alleged 
wrongful  conversion  by  the  defendant  of  a  certain  build- 
ing. The  complaint,  after  averring  that  the  Blaker-Gra- 
ham  Company  was  and  now  is  a  corporation  doing  busi- 
ness in  Portland,  alleges  that  on  or  about  the  eleventh 
day  of  September,  1895,  it  was  the  owner  and  in  posses- 
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sion  of  a  certain  building  in  the  town  of  Shedds,  Linn 
County,  of  the  value  of  $700,  used  as  a  warehouse  for  the 
storage  of  hay,  and  known  as  "  Blaker-Graham  Com- 
pany's Warehouse,"  and  that  the  defendant  wrongfully 
and  unlawfully  seized  and  took  possession  thereof,  and 
converted  the  same  to  his  own  use,  and  has  ever  since 
wholly  deprived  the  Blaker-Graham  Company  and  this 
plaintiff  of  the  use  and  possession  thereof ;  that  on  Sep- 
tember 26,  1895,  the  Blaker-Graham  Company,  being  in- 
solvent, made  an  assignment  of  all  its  property  for  the 
benefit  of  its  creditors  to  the  plaintiff,  who,  on  the  eighth 
of  October  following,  demanded  of  the  defendant,  but 
was  refused,  possession  of  the  warehouse  in  question. 
The  answer  denies,  in  substance,  all  the  material  allega- 
tions of  the  complaint;  and,  for  a  separate  defense  and 
by  way  of  justification,  avers  that  the  defendant  was  at 
all  the  times  mentioned  the  sheriff  of  Linn  County,  and 
that  the  warehouse  in  question  was  the  property  of  one 
A.  Blaker  ;  that  by  virtue  of  a  writ  of  attachment,  issued 
out  of  the  Circuit  Court  of  Multnomah  County,  in  an  ac- 
tion brought  by  A.  C.  Olin  against  Blaker,  the  defendant, 
as  such  sheriff,  attached  the  said  warehouse  "  as  the  per- 
sonal property"  of  Blaker,  since  which  time  "he  has  held 
and  now  holds"  the  same  "under  and  by  virtue  of  the 
said  writ  of  attachment  so  issued  as  aforesaid,  and  not 
otherwise/'  The  reply  put  in  issue  the  material  allega- 
tions of  the  answer.  At  the  trial  the  plaintiff  was  non- 
suited, on  the  ground  that  his  evidence  showed  the  build- 
ing in  question  to  be  real  and  not  personal  property,  and, 
therefore,  the  action  could  not  be  maintained  for  its  con- 
version, and  this  ruling  presents  the  only  question  on 
this  appeal . 

That  a  building  may  be  personal  property,  for  which 
an  action  of  replevin  or  trover  will  lie,  is  undisputed, 
and  both  the  complaint  and  answer  in  this  case  were  evi- 
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dently  framed  on  the  theory  that  the  building  in  question 
is  of  that  character.  The  complaint  is  in  the  form  usual 
in  such  actions,  and  the  defendant  justifies  his  seizure 
and  possession  by  virtue  of  a  writ  of  attachment  levied 
as  in  cases  of  personal  property.  Unless,  therefore,  the 
evidence  shows  the  parties  to  have  been  mistaken  in  this 
regard,  the  court  is  bound  to  sustain  the  action.  The 
only  evidence  bearing  on  this  question  is  the  testimony 
of  Blaker,  who  says  that:  "I  am  the  president  of  the 
Blaker-Graham  Company.  The  warehouse  belonged  to 
me  before  the  formation  of  the  corporation.  After  the 
corporation  was  formed,  we  transferred  this  house  to  it  in 
1893.  The  corporation  was  in  possession  of  the  warehouse 
from  that  time  until  the  time  that  it  was  attached.  The 
warehouse  was  built  by  me,  and  adjoined  an  old  build- 
ing which  was  built  before  I  got  possession  of  it  by  Davis 
Brothers.  This  was  erected  in  1883,  upon  land  that  be- 
longed to  the  Southern  Pacific  Company  by  their  permis- 
sion for  the  purpose  of  using  it  as  a  warehouse.  Davis 
Brothers  had  a  lease  from  the  railroad  company,  and  I 
purchased  their  right  under  the  lease,  but  this  lease  had 
expired  long  before  the  attachment.  The  lease  was  not 
transferred  to  me,  because  it  was  not  transferable.  About 
the  time  I  bought  out  Davis  Brothers  I  had  a  conversa- 
tion with  Mr.  Koehler,  the  manager  of  the  Southern  Pa- 
cific Company's  lines  in  Oregon,  and  he  told  me  to  go  on 
and  use  the  ground  as  Davis  Brothers  had  done  under 
their  lease,  and  when  I  got  ready  he  would  give  me  a 
lease .  I  had  full  control  of  the  warehouse  up  to  the  time 
I  transferred  it  to  the  Blaker-Graham  Company,  and  the 
right  to  use  the  ground  around  it,  but  it  was  the  same 
right  as  other  persons  had  to  use  the  ground  on  the  out- 
side. There  was  no  objection  to  the  use  of  the  ground 
by  other  persons  and  the  general  public,  so  far  as  I  know. 
I  had  the  right  to  move  the  house.     I  knew  that  Davis 
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Brothers  had  a  lease  of  the  ground  on  which  the  old 
house  was  situated  from  the  railroad  company." 

In  our  opinion,  this  evidence  is  not  so  inconsistent 
with  or  contradictory  of  the  theory  upon  which  the  plead- 
ings were  framed  as  to  justify  the  court  in  taking  the 
case  from  the  jury.  There  is  no  showing  as  to  the  size 
of  the  building,  its  means  of  annexation  to  the  freehold, 
or  the  terms  of  the  agreement  under  which  it  was  con- 
structed on  the  property  of  the  railroad  company,  except 
that  the  witness  says  he  had  a  right  to  move  it.  The 
case  made  is  simply  one  in  which  a  building  was  erected 
by  one  party  upon  land  belonging  to  another  under  some 
kind  of  an  agreement  by  the  terms  of  which  he  has  a 
right  to  remove  it,  and  this  showing  will  not  sustain  a 
ruling,  under  the  pleadings  in  the  case,  that  it  is  real 
property:  Curtiss  v.  Hoyt,  19  Conn.  154  (48  Am.  Dec. 
149)  ;  Ashmunv.  Williams,  8  Pick.  402;  Rogers  v.  Wood- 
bury, 15  Pick  156.  Prima  facie,  all  buildings  belong  to 
the  owner  of  the  land  upon  which  they  are  erected,  as 
part  of  the  realty  ;  but  it  is  perfectly  competent  for  him 
to  agree  with  the  owner  of  such  buildings  that  they  shall 
remain  personal  property,  and  it  is  said  this  agreement 
will  be  implied  "where  the  erections  are  made  by  one 
having  no  estate  in  the  land,  and  hence  no  interest  in 
enhancing  its  value,  by  the  permission  or  license  of  the 
owner,  *  *  *  and  in  the  absence  of  any  other  facts 
or  circumstances  tending  to  show  a  different  intention  :" 
Michigan  National  Bank  v.  Stanton,  55  Minn.  211  (43  Am. 
St.  Rep.  491,  56  N.  W.  82).  Whether  the  building  in 
question  is  in  fact  real  or  personal  property  we  do  not 
undertake  to  determine,  because  there  are  not  sufficient 
facts  in  the  record  to  enable  us  to  do  so ;  but  we  simply 
hold  that  it  was  error  for  the  trial  court  to  so  rule  upon 
the  facts  before  it,  in  view  of  the  theory  upon  which  the 
parties  to  the  action  had  theretofore  proceeded,  and  the 
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further  fact  that  such  ruling  was  in  effect  a  denial  to 
either  party  of  any  interest  in  the  property.  It  will  be 
observed  that  the  answer  not  only  alleges  that  this  build- 
ing was  attached  as  the  personal  property  of  Blaker,  but 
that  it  belonged  to  him,  while  the  evidence  shows  that 
the  land  upon  which  it  was  situated  belongs  to  another. 
This  allegation  throws  much  light  upon  the  inferences 
to  be  drawn  from  the  meager  testimony  in  reference  to 
the  matter.  The  contest  in  this  case  is  not  between  the 
owner  of  the  land  and  a  claimant  of  a  building,  but  be- 
tween two  persons  who  have  heretofore  treated  the  sub- 
ject-matter of  the  controversy  as  personal  property,  and 
neither  of  whom  have  any  interest  therein,  so  far  as  the 
record  discloses,  unless  it  is  such  property.  It  follows 
from  these  views  that  the  judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded  for  a  new 

trial. 

Reversed. 

Argued  March  30;  decided  April  18, 1898. 

GOBBI  v.   REFRANO. 

[52  Pac.761] 

1.  Appeal  from  Justice's  Court  — New  Undertaking —  Where  an  appel- 

lant filed  with  the  Justice  of  the  peace  in  due  time  his  undertaking  on  appeal 
sufficient  in  form,  but  by  a  mistake  of  the  attorney  one  of  the  sureties  did 
not  appearand  justify  after  being  excepted  to,  and  an  application  is  made  to 
the  circuit  court  for  leave  to  flic  a  new  undertaking,  it  should  be  granted  and 
the  case  held  for  trial,  under  Hill's  Ann.  laws,  g  2129 :  Hos/ord  v.  Logus,  13  Or. 
180,  and  Hughes  v.  Clemens,  28  Or.  440,  cited. 

2.  Quashing  Execution  Sale  — An  execution  issued  on  a  transcript  from  a 

Justice's  court  will  be  quashed,  and  a  sale  thereunder  set  aHide,  whero  the 
Judgment  recovered  on  an  appeal  was  paid  before  the  sheriff's  deed  had 
Issued,  for  the  judgment  of  the  lower  court  had  become  merged  into  the  one 
rendered  by  the  circuit  court,  which  was  already  paid. 

From  Multnomah  :  Alfred  F.  Sears,  Judge. 

Action  by  Barney  Gobbi  against  M.  Refrano  for  $213, 
wherein  plaintiff  had  judgment  in  the  justice's  court  for 
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$170.     On  appeal  plaintiff  had  judgment  for  $54,  which 

was  paid.     Plaintiff  appeals  from  certain  rulings  which 

are  fully  set  forth  in  the  opinion. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Davis,  Gantenbein  &  Veasie  and  Caples  &  Allen,  with  an 
oral  argument  by  Mr.  Arthur  L.  Veasie. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Julius  C.  Moreland. 

Mr.  Justice  Bean  delivered  the  opinion. 

The  plaintiff  recovered  a  judgment  in  a  justice's  court, 
from  which  the  defendant  appealed  to  the  circuit  court 
by  serving  and  filing  his  notice  of  appeal  and  undertak- 
ing in  due  form,  within  the  time  required  by  law.  Ex- 
ceptions having  been  filed  to  the  sufficiency  of  the  surety 
on  the  undertaking,  the  defendant  gave  notice  that  he 
would  produce  him  before  the  justice  on  a  day  named  to 
justify,  but  failed,  owing  to  a  mistake  of  his  counsel. 
He  thereafer  filed  a  transcript  in  the  circuit  court,  and 
applied  to  that  court  on  motion,  supported  by  an  affi- 
davit, for  leave  to  file  a  new  undertaking  on  the  appeal . 
The  court,  being  satisfied  with  the  showing  made,  allowed 
the  application,  and,  a  motion  of  the  plaintiff  to  dismiss 
the  appeal  for  want  of  jurisdiction  having  been  overruled, 
a  trial  was  had,  and  the  judgment  from  which  the  ap- 
peal was  taken  materially  reduced.  Prior  to  the  appeal, 
however,  the  plaintiff  filed  a  transcript  of  the  judgment 
in  the  office  of  the  clerk  of  the  circuit  court,  and,  by  vir- 
tue of  an  execution  issued  thereon,  certain  real  property 
belonging  to  the  defendant  was  seized  and  sold  to  the 
plaintiff  after  the  appeal  had  been  taken,  and  the  sale 
was  confirmed  before  the  case  was  tried  on  such  appeal. 
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After  the  trial  in  the  circuit  court,  the  defendant  paid 
into  court  the  amount  of  the  judgment  and  costs  ren- 
dered against  him,  and  thereupon  filed  a  motion  to  have 
the  sale  referred  to  annulled  and  set  aside ;  but  before 
the  determination  of  this  motion  'the  plaintiff  procured  a 
sheriff's  deed  for  the  property  so  purchased  by  him.  The 
defendant  thereupon  filed  a  supplemental  petition  recit- 
ing this  fact,  and  asking,  in  addition  to  annulling  the  sale, 
that  the  deed  be  adjudged  void.  Upon  the  hearing  an 
order  was  made  canceling  the  judgment  recovered  in  the 
justice's  court,  a  transcript  of  which  was  on  file  in  the 
circuit  court,  and  vacating  the  sale  thereunder,  for  the 
reason  that  such  judgment  had  become  merged  in  the 
one  rendered  by  the  circuit  court,  which  had  been  fully 
satisfied.  From  these  rulings  of  the  circuit  court  the 
plaintiff  appeals,  claiming  —  First,  that  it  never  acquired 
jurisdiction  because  of  the  failure  of  the  surety  on  the 
undertaking  for  the  appeal  from  the  justice's  court  to 
justify  after  exceptions  to  his  sufficiency  had  been  duly 
filed ;  and,  second,  that  it  had  no  power  or  authority  to 
set  aside  the  sale  made  under  the  execution  issued  on  the 
judgment  of  the  justice's  court. 

1.  Both  of  these  alleged  errors  are  summed  up  in  the 
contention  that  the  filing,  within  thirty  days  from  the  en- 
try of  the  judgment,  of  an  undertaking  for  costs,  with 
surety  or  sureties  who,  if  expected  to,  justify  in  the  manner 
prescribed  by  law,  is  a  condition  precedent  to  the  jurisdic- 
tion of  the  circuit  court  on  an  appeal  from  a  justice's 
court.  In  other  words,  that  although  a  party  to  a  judg- 
ment in  a  justice's  court  may  serve  and  file  with  the  jus- 
tice, within  the  time  required,  his  notice  of  appeal  and 
undertaking  in  due  form,  with  an  affidavit  of  the  sureties 
attached  thereto  showing  that  they  possess  the  qualifica- 
tions of  bail  on  arrest,  he  loses  the  benefit  of  such  appeal 
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if  the  sureties  fail  for  any  reason  to  justify  when  excepted 
to,  and  the  appellate  court  is  powerless  in  such  a  case  to 
allow  him  to  file  a  new  undertaking.  We  cannot  concur 
in  this  view.  An  appeal  from  a  justice's  court  is  taken 
by  serving  a  notice  on  the  adverse  party  and  filing  the 
original,  with  the  proof  of  service  indorsed  thereon,  with 
the  justice,  and  by  giving  an  undertaking  for  the  costs 
of  the  appeal  within  a  certain  specified  time  ( Hill's  Ann. 
Laws,  §  2119);  and  it  has  been  held  that  the  filing  of 
an  undertaking  within  the  time  specified  is  jurisdictional 
(Odell  v.  Gotfrey,  13  Or.  466,  11  Pac.  190).  But  there 
is  no  question-  in  this  case  as  to  the  defendant's  compli- 
ance with  these  requirements.  His  notice  of  appeal  was 
served  and  filed  with  the  proof  of  service  indorsed  thereon, 
and  an  undertaking  in  due  form  for  the  costs  of  the  ap- 
peal given  within  the  time  specified,  and  the  only  defect 
in  the  proceedings  is  that  by  an  excusable  mistake  the 
surety  failed  to  appear  and  justify  after  having  been  ex- 
cepted to.  To  deny  him  the  right  to  file  a  new  undertak- 
ing under  such  circumstances,  and  turn  him  out  of  court, 
would  neither  comport  with  the  spirit  of  liberality  which 
has  always  characterized  the  rulings  of  the  court  in  mat- 
ters of  this  kind,  nor  conform  to  the  provisions  of  section 
2129  of  the  statute,  which  declares  that  an  appeal  cannot 
be  dismissed  on  the  motion  of  the  respondent  on  account 
of  a  defective  undertaking,  if  the  appellant,  before  the 
the  determination  of  the  motion,  will  execute  a  sufficient 
undertaking,  and  file  the  same  in  the  appellate  court, 
upon  such  terms  as  may  be  just,  and  would  be  contrary 
to  the  theory  upon  which  the  judgment  in  Hughes  v. 
Clemens,  28  Or.  440,  (42  Pac.  617)  proceeds,  and  incon- 
sistent with  the  ruling  in  ITosford  v.  Logus,  13  Or.  130, 
(11  Pac.  900) . 
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2.  This  disposes  of  the  other  question  in  the  case. 
The  circuit  court  having  acquired  jurisdiction,  the  judg- 
ment of  the  justice's  court  necessarily  merged  in  that  ren- 
dered by  it,  and  the  satisfaction  of  the  latter  operated  as  a 
satisfaction  of  the  former.  And  as  the  execution  under 
which  the  sale  was  made  issued  out  of  the  circuit  court, 
and  the  plaintiff  therein  was  the  purchaser,  such  court  had 
the  power  to  withdraw  or  quash  such  execution,  and  set 
aside  the  sale,  on  motion  made,  before  it  ripened  into  a 
title  :  Day  v.  Graham,  1  Gilman,  435  ;  Jenkins  v.  Merri- 
weather,  109  111.  647  ;  1  Freem.  Exns,  §  76.  Hence  there 
was  no  error  in  ordering  that  the  judgment  be  satisfied  of 

record  and  the  sale  thereunder  annulled. 

Affirmed. 


Argued  April  7;  decided  June  20, 1898. 
FEJLIiOWS  1?.  EVANS. 
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1.  Vendor  and  Purchaser.—  A  grantor  is  not  chargeable  with  false  and  fraud- 
ulent representations  concerning  the  title  to  land  conveyed,  although  he  said 
the  title  was  perfect,  when  all  the  facts  within  his  knowledge  were  communi- 
cated to  the  grantee  prior  to  the  purchase,  since  his  statement  was  but  an 
expression  of  opinion  based  on  such  facts. 

2.  Fraud  — Rescission  of  Hale.— In  the  absence  of  fraud,  an  executed  sale  of 
real  estate  will  not  be  rescinded  for  failure  of  title,  but  the  purchaser  must 
look  for  protection  to  the  covenants  of  the  deed. 

8.  Adverse  Possession.— An  adverse  possession  of  public  land,  with  a  claim  of 
exclusive  title  thereto  as  a  homestead,  for  more  than  ten  years,  except  as 
against  the  United  States,  vests  a  perfect  title  in  the  occupant,  as  against  one 
who  had  obtained  a  patent  before  such  occupancy :  Parker  v.  Metzger,  12  Or. 
407,  approved. 

From  Douglas:  J.  C.  Fullerton,  Judge. 

« 

Suit  by  R.  A.  Fellows  against  S.  D.  Evans,  wherein 
defendant  prevailed  and  plaintiff  appealed. 

Affirmed. 
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For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  C.  A.  Sehlbrede. 

For  respondent  there  was  a  brief  over  the  names  of 
Wm.  R.  Willis  and  Andrew  M.  Crawford,  with  an  oral  ar- 
gument by  Mr.  Willis. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  to  rescind  an  executed  sale  of  land  al- 
leged to  have  been  brought  about  by  fraud,  to  compel  a 
return  of  the  purchase  money,  to  recover  $450  for  im- 
provements placed  on  the  land  by  the  plaintiff,  and  $500 
as  damages  on  account  of  such  fraud.  The  facts  are  that 
on  October  12,  1889,  the  plaintiff  purchased  of  defendant 
two  hundred  and  forty  acres  of  land  in  Douglas  County, 
for  $2,300,  and  received  a  deed  therefor  containing  the 
usual  covenants  of  warranty,  and  immediately  entered 
into  and  has  ever  since  remained  in  the  quiet  and  unin- 
terrupted possession  thereof ;  that  upon  learning,  in  the 
spring  of  1894,  of  a  defect  in  the  record  title  to  forty 
acres  of  the  land,  he  offered  to  reconvey  the  property, 
and,  without  being  ousted  or  disturbed  in  his  possession, 
demanded  the  return  of  the  purchase  money,  and  a  re- 
scission of  the  sale,  which  being  refused,  he  brought  this 
suit,  and,  failing  in  the  court  below,  appeals. 

1.  The  gist  of  his  contention  is  that  the  defendant 
falsely  and  fraudulently  represented  to  him  that  the  title 
to  the  land  was  perfect,  when,  in  fact,  he  had  no  title 
whatever  to  forty  acres  thereof.  But  in  this  position  he  is 
not,  in  our  opinion,  supported  by  the  testimony.  There 
is  not,  as  we  read  the  record,  a  particle  of  evidence  even 
tending  to  show  that  there  was  any  misrepresentation  or 
concealment  by  the  defendant  as  to  the  title.     All  the 
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facts  within  his  knowledge  were  fully  communicated  to 
the  plaintiff  prior  to  the  purchase,  and,  while  lie  may 
have  said  the  title  was  perfect,  it  was  but  an  expression 
of  opinion  based  on  such  facts. 

2.  The  defect  in  the  title  arises  out  of  the  fact  that  at 
the  time  of  the  sale  the  patent  to  a  forty-acre  tract,  settled 
upon  by  the  defendant's  grantor,  in  1879  as  a  homestead, 
had  not  been  issued,  although  the  final  proof  had  been 
made  and  accepted,  and  final  certificate  issued.  These 
facts  were  explained  to  the  plaintiff,  and  the  title  was 
supposed  by  all  parties  to  be  good,  and  that  the  patent 
would  issue  in  due  course  of  business.  But  in  April, 
1894,  the  pl&intiff  having  contracted  to  sell  the  land  to  a 
purchaser  who  demanded  an  abstract  of  the  title,  it  was 
discovered  for  the  first  time  that  the  forty-acre  tract  had 
been  patented  by  mistake,  as  subsequently  claimed  by 
the  land  department,  to  the  Coos  Bay  Military  Wagon- 
Road  Company  four  years  before  it  was  settled  upon  by 
the  homestead  claimant,  and  it  is  for  this  reason  that 
plaintiff  seeks  to  rescind  the  sale  and  recover  his  pur- 
chase money.  But  this  defect  can,  at  most,  amount  to 
nothing  more  than  a  failure  of  title  ;  and  the  law  is  well 
settled  that,  in  the  absence  of  fraud,  an  executed  sale  of 
real  estate  will  not  be  rescinded  for  that  cause,  but  in 
such  case  the  purchaser  must  look  for  protection  to  the 
covenants  of  the  deed:  Earle  v.  De  Witt,  6  Allen,  520; 
Slocum  v.  Bracy,  56  Minn.  249  (56  N.  W.  826)  ;  2  Suth. 
Dam.  p.  253.  In  this  view,  plaintiff  is  not  entitled  to 
the  relief  demanded. 

3.  But,  in  addition,  the  evidence  show^s  and  the  court 
below  found  that  the  defendant  and  his  grantors  had 
been  in  the  adverse  possession  of  the  disputed  tract  of 
land,  claiming  title  thereto  as  against  all  the  world  ex- 
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cept  the  United  States,  for  more  than  ten  years  prior  to 

such  sale,  which  was  sufficient  to  vest  in  him  a  perfect 

title  as  against  the  wagon  road  company  :  Parker  v.  Metz- 

ger,  12  Or.  407-413  (7  Pac.  518) .     And,  as  he  had  the 

title  of  the  government,  it  would  seem  that  he  was  not 

even  mistaken  in  asserting,  at  the  time  of  the  sale,  that 

his  title  was  perfect.     So,  however  we  may  regard  this 

case,  there  is  no  equity  in  the  bill,  and  the  decree  of  the 

court  below  must  be  affirmed. 

Affirmed. 


Decided  at  Pendleton,  August  13,  1888. 
STATE  v.  WEIiCH. 

[54  Pac.  213] 

1.  Criminal  Law  — Harmless  Error.— Evidence  that  there  was  a  "  scheme  " 

between  defendant  charged  with  larceny  of  sheep  and  other  persons  to  get 
away  with  certain  sheep  of  the  prosecuting  witness  Is  not  prejudicial  to  de- 
fendant on  the  ground  that  the  word  "  scheme "  suggested  dishonesty  and 
fraud  where  the  witness  testifies  further  that  defendant  wished  to  steal  the 
sheep  of  the  prosecuting  witness  and  invited  witness  and  another  person  to 
Join  in  the  theft. 

2.  Idem.— Where  witness  testified  that  he  thought  he  recognized  a  person  whom 

he  had  seen  taking  away  stolen  property,  error  in  permitting  him  to  name 
such  person  was  cured  by  his  subsequent  positive  statement  that  he  recog- 
nized defendant  as  the  person. 

3.  Bias  of  Witness— Limit  of  Cross-examination.— While  It  is  always  com- 

petent to  show  the  feeling  entertained  by  a  witness  toward  a  person  about 
whom  he  is  testifying  (State  v.  Ellsworth,  30  Or.  145,  cited ),  such  inquiry  must 
be  limited  to  the  feeling  for  or  against  that  person. 

4.  Error  Cured  by  Subsequent  Evidence.— Error,  if  any,  In  refusing  to  per- 

mit a  witness  to  be  examined  concerning  his  hostility  towards  accused's  rela- 
tives was  cured  where  his  subsequent  cross-examination  disclosed  his  condi- 
tion of  mind  towards  such  persons. 

5.  Idem.— Where  it  is  Intended  to  Impeach  witness  by  showing  contradictory 

statements  the  error  of  omitting  from  the  impeaching  question  the  date  of 
the  statements  is  cured  by  the  answer  of  the  witness  showing  that  he  under- 
stands the  question :  Sheppard  v.  Yocum,  10  Or.  403,  and  State  v.  Ellsworth,  30 
Or.  145,  cited  and  applied. 

6.  Impeachment  — Place  Where  Conversation  Occurred.— The  attention 

of  a  witness  need  not  be  called  to  any  particular  place  In  a  small  hamlet  In  an 
interrogatory  made  as  a  foundation  for  Impeaching  him  by  evidence  of  con- 
tradictory statements,  especially  where  the  witness  admits  meeting  In  such 
hamlet  the  person  to  whom  the  contradictory  statements  are  alleged  to  have 
been  made :  State  v.  McDonald,  8  Or.  113,  distinguished. 
33  Or.— 3. 
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34  State  v.  Welch.  [  33  Or. 

From  Grant:  Morton  D.  Clifford,  Judge. 

Otis  Welch  appeals  from  a  judgment  imposing  a  fine 

of  $600  for  sheep-stealing. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
James  A.  Fee  and  Thornton  Williams,  with  an  oral  argu- 
ment by  Mr.  Fee. 

For  the  state  there  was  an  oral  argument  by  Mr.  Chas. 
W.  Parrish,  district  attorney. 

Mr.  Justice  Moore  delivered  the  opinion. 

Otis  Welch  was  indicted  with  one  Lon  Leathers  for 
the  larceny  of  ninety-seven  sheep,  the  property  of  Emil 
Scharff,  valued  at  $145.50,  and,  being  separately  tried, 
was  convicted.  He  appeals,  assigning  as  error  the  ac- 
tion of  the  trial  court  in  admitting  and  rejecting  certain 
testimony,  and  refusing  to  instruct  the  jury  to  return  a 
verdict  of  not  guilty. 

1.  At  the  trial  one  Fred.  Deford, —  a  witness  for  the 
state, —  on  his  direct  examination,  was  directed  to  state 
what  he  knew  about  any  scheme  between  this  defend- 
ant and  others  to  get  away  with  certain  sheep  of  Emil 
Scharff's,  which  he  had  contracted  for  from  Henry  Welch 
and  Mrs.  Welch,  and  which  he  was  to  receive  on  or  about 
May  28, 1896,  if  there  was  any  such  scheme,  to  which  he  . 
responded,  after  an  objection  thereto  being  overruled  : 
"  Yes,  sir,  there  was  such  a  scheme.  There  was  a  scheme 
between  the  defendant  and  other  parties."  It  is  con- 
tended by  defendant's  counsel  that  the  word  "scheme," 
as  so  used,  suggested  dishonesty  and  fraud,  and  tended 
to  create  in  the  jurors'  minds  an  unfavorable  opinion  of 
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their  client,  which  was  difficult  to  eradicate.  The  word 
complained  of  was  probably  intended  to  be  used  in  the 
sense  of  plan,  design  or  arrangement,  and  not  as  a  sug- 
gestion of  an  unlawful  enterprise  ;  but,  however  that  may 
be,  we  cannot  think  defendant  was  prejudiced  thereby, 
in  view  of  the  fact  that  the  witness  further  testified, 
in  substance,  that  Leathers  and  Welch  wanted  to  steal 
Scharff's  sheep,  and  made  such  a  proposal  to  the  witness 
and  another  person  whom  they  invited  to  join  in  the 
theft. 

2.  Homer  Hunsaker,  having  been  called  on  behalf  of 
the  state,  testified,  in  substance,  that  on  May  28,  1896, 
between  4  and  5  o'clock  in  the  evening,  as  he  was  return- 
ing from  the  town  of  Monument,  he  saw,  a  little  over  a 
quarter  of  a  mile  away,  some  person  with  a  small  band 
of  sheep,  which  he  drove  about  one  hundred  yards  or 
more  over  a  ridge,  out  of  sight,  into  a  gulch,  and  then 
rode  away.  Referring  to  the  person  whom  he  had  seen 
at  that  distance,  the  witness  was  asked:  "  Did  you  recog- 
nize him?"  to  which  he  replied:  "Well,  I  think  I  did, 
yes,  sir."  Q.  "Well,  who  did  you  recognize  him  to  be?" 
Defendant's  counsel  objected  to  the  question,  unless  the 
witness  could  answer  it  of  his  own  knowledge  ;  but,  the 
objection  being  overruled,  the  witness  said:  "I  recog- 
nized him  to  be  Otis  Welch."  This  witness  further  said 
that  he  went  to  the  place  where  the  sheep  had  been  left, 
and  found  about  one  hundred  head  of  wethers,  a  num- 
ber of  them  being  branded  with  a  circle  X,  and  others 
with  an  H ;  corresponding,  as  the  evidence  shows,  with 
the  character,  number  and  marks  on  the  sheep  which  it 
is  claimed  were  stolen  from  Scharff. 

The  court,  on  the  cross-examination  of  Hunsaker,  sus- 
tained an  objection  interposed  by  the  state,  and  refused 
to  permit  the  witness  to  answer  the  following  question  : 
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44  Now,  Mr.  Hunsaker,  you  had  some  little  trouble  with 
the  Welchs  before;  with  Henry  Welch  or  Mrs.  Welch; 
some  little  hard  feeling, —  didn't  you?"  The  court,  how- 
ever, on  further  cross-examination  of  this  witness,  per- 
mitted him  to  testify  that  Mrs.  Emma  Welch  (the  person 
named  in  the  preceding  question)  entered  into  a  contract 
with  him  by  the  terms  of  which  she  agreed  to  pay  him 
$225  for  his  interest  in  a  tract  of  public  land  upon  which 
he  lived,  and  that  she  refused  to  keep  or  perform  her 
agreement.  Referring  to  a  subsequent  interview  with 
Mrs.  Welch,  he  added:  "Yes,  sir;  there  was  consider- 
able of  a  conversation.  She  was  giving  me  her  opinion 
of  me,  and  I  spoke  about  the  way  her  boys  done,  or  had 
been  doing ;  and  she  was  telling  me  about  what  they 
told  her  about  me,  so  I  just  asked  her  if  they  told  her 
anything  about  what  they  had  been  doing.  Q.  It  was 
kind  of  a  mutual  admiration  society?  A.  We  had  had  a 
little  difficulty,  and  they  had  run  to  her  and  told  her  a  lot 
of  stuff  that  I  had  done,  and  I  just  asked  her  if  they  had 
told  her  about  what  they  had  done  ;  and  I  then  went  on 
to  relate  two  or  three  little  things,  and  asked  her  if  they 
had  told  her  about  that."  It  is  contended  by  defend- 
ant's counsel  that  Hunsaker's  answer,  to  the  effect  that 
he  thought  he  recognized  the  person  whom  he  saw  at  the 
distance  indicated,  conclusively  shows  that  he  was  not 
positive  about  the  matter,  and,  such  being  the  case,  his 
testimony  was  insufficient  as  proof  of  defendant's  iden- 
tity. It  will  be  remembered  that  Hunsaker,  in  referring 
to  the  person  whom  he  saw,  said  :  "I  recognized  him  to 
be  Otis  Welch";  so  that,  if  any  objection  could  be  urged 
to  the  first  answer  given  upon  the  question  of  identity,  it 
was  cured  by  the  subsequent  positive  declaration  of  the 
witness.  If  Hunsaker  had  been  unable  to  form  more 
than  an  opinion  as  to  the  identity  of  the  person  in  ques- 
tion, it  would  have  been  admissible  in  view  of  other  tes- 
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timony  received  ;  for  he  stated  that  the  person  so  seen  by 
him  rode  off  and  met  two  men,  whom  he  took  to  be  Em- 
met Cohorn  and  George  Stubblefield,  the  former  of  whom, 
appearing  as.  a  witness  for  the  state,  testified  that  on 
May  28, 1896,  he  and  Stubblefield  were  hunting  for  stray 
horses  near  Hunsaker's  place,  and  saw  defendant,  who, 
as  a  witness,  admits  that  he  met  them  there,  and  went 
with  them  to  look  for  some  horses  which  he  had  also  lost. 

3.  It  is  insisted  that,  inasmuch  as  the  evidence  shows 
that  defendant  was  a  minor  living  with  his*  mother,  the 
court  erred  in  refusing  to  permit  Hunsaker  to  answer  the 
question  whether  he  had  any  trouble  with  defendant's 
brother  Henry  or  with  his  mother.  In  order  that  the 
testimony  of  a  witness  may  receive  the  consideration  to 
which  it  is  entitled,  it  is  essential  that  the  judge  or  jury 
called  upon  to  determine  its  proper  weight  should,  as  far 
as  possible,  ascertain  the  condition  of  the  witness'  mind, 
with  a  view  of  testing  his  credibility.  Such  inquiry  nec- 
essarilv  involves  a  consideration  of  the  relation  he  sus- 
tains  towards,  or  the  feelings  of  friendship  he  entertains 
for,  the  party  in  whose  favor,  or  the  enmity  and  wrath 
he  nurses  towards  the  party  against  whom,  he  testifies. 
All  matters  which  tend  in  any  manner  to  show  the  con- 
dition of  his  mind  towards  the  party  who  may  be  bene- 
fited or  injured  by  his  testimony  are  proper  subjects  of 
investigation,  and  may  be  proved  by  competent  evidence, 
either  by  the  cross-examination  of  the  witness  himself, 
or  by  other  witnesses  who  may  be  called  to  testify  con- 
cerning such  facts:  Whart.  Cr.  Ev.  §  477;  29  Am.  & 
Eng.  Enc.  Law  (1st  ed.),  770;  State  v.  Bacon,  13  Or. 
143  ( 57  Am.  Rep.  8,  9  Pac.  393) .  The  extent  of  the  in- 
quiry is  largely  a  matter  resting  within  the  sound  discre- 
tion of  the  trial  court,  which,  when  exercised,  will  not 
be  disturbed  on  appeal,  except  for  an  abuse  thereof  :     Da- 
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vis  v.  State,  51  Neb.  301  (70  N.  W.  984)  ;  Vermont  Machine 
Co.  v.  Batchelder,  68  Vt.  430  ( 35  Atl.  378 ) .  But,  when 
a  court  denies  All  inquiry  into  the  condition  of  a  witness' 
mind  towards  the  party  against  whom  he  testifies,  it  is 
prejudicial  error :  State  v.  Ellsworth,  30  Or.  145  (47  Pac. 
199) .  The  law  of  the  civilized  world  has  become  such  a 
potent  factor  for  the  public  good  that  it  affords  ample 
security  to  every  member  of  society,  and  hence  the  neces- 
sity for  protection  from  families  or  clans  no  longer  exists, 
in  view  of  which  the  right  to  scrutinize  the  mental  con- 
dition of  a  witness  applies  only  to  the  party  to  a  suit  or 
action  who  may  be  injured  by  his  testimony  :  1  Greenl. 
Ev.  §  450 ;  State  v.  Dee,  14  Minn.  35 ;  Scott  v.  State,  64 
Ind.  400  ;  State  v.  McCann,  16  Wash.  249  (47  Pac.  443) . 
Because  Hunsaker  might  have  entertained  an  unfriendly 
feeling  towards  Mrs.  Welch  and  her  son  Henry,  it  does 
not  necessarily  follow  that  he  was  hostile  to  defendant, 
or  that  his  prejudice  could  be  augmented  because  he  was 
a  minor,  or  lived  with  his  mother ;  but  if  such  were  the 
fact,  however,  it  was  incumbent  upon  his  counsel  to  have 
limited  the  inquiry  to  defendant. 

4.  But  if  it  were  admitted,  for  the  sake  of  this  argu- 
ment, that  the  court  erred  in  refusing  to  permit  Hun- 
saker to  answer  the  question  at  the  time  it  was  asked,  his 
subsequent  cross-examination  disclosed  the  condition  of 
his  mind  towards  Mrs.  Welch  and  her  sons,  thereby  cor- 
recting any  error  that  might  have  been  committed. 

5.  M.  M.  Brierly,  a  witness  for  defendant,  testified,  in 
substance,  that  on  July  2,  1896,  at  Monument,  in  Grant 
County,  he  met  Fred.  Deford,  who  told  him  that,  in 
order  to  save  himself,  he  would  have  to  testify  against 
Otis  Welch,  and  that,  if  he  could  get  $250,  he  would  go 
away,  and  not  appear  as  a  witness  against  him.     The 
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witness,  on  cross-examination,  was  asked  and  answered 
the  following  questions :  "Is  it  not  a  fact,  Mr.  Brierly, 
that  about  that  time — that  day  or  the  next — you  saw 
Mr.  Henry  Welch  also  at  Monument,  and  that  you  also 
saw  Mr.  Gus.  Allen,  another  relative  of  this  defendant, 
there?  A.  Yes,  sir ;  I  saw  them  both  the  next  day.  Q. 
And  is  it  not  a  fact  that  you  told  Mr.  Gus.  Allen  that 
you  would  send  Mr.  Deford  to  him?  A.  To  Gus.  Allen? 
Q.  Yes,  sir.  A.  No,  sir  ;  I  never  told  him  anything  of 
the  kind.  Q.  That  he  would  come  to  him?  A.  No,  sir  ; 
no  such  talk.  I  told  Henry  Welch  on  the  third  day  — 
I  told  Henry  Welch  —  He  came  to  Monument  the  third 
day,  and  I  told  him  this  fellow's  proposition ;  told  him 
what  Deford  said."  Gus.  Allen  being  called  as  a  witness 
for  the  state,  in  rebuttal,  the  following  questions  were 
asked  him  on  direct  examination :  * '  I  will  ask  you 
whether  or  not  M .  M .  Brierly  on  the  second  or  third  of  July, 
1897,  at  Monument,  had  any  conversation1  with  you.  A. 
Yes,  sir.  Q.  In  relation  to  Mr.  Fred.  Deford?  A.  Yes, 
sir."  This  question  and  answer  were  objected  to  on  the 
ground  that  no  proper  foundation  therefor  had  been  laid, 
but  the  objection  was  overruled,  and  an  exception  al- 
lowed. "Q.  Did  or  did  not  Mr.  Brierly,  in  that  con- 
nection, tell  you  that  Mr.  Deford  would  come  to  you  to 
talk  in  relation  to  his  going  away,  and  not  appearing  as 
a  witness  in  this  case?"  Same  objection,  ruling  and 
exception  as  last  above.  "A.  Why,  he  said —  Yes; 
he  said  that  he  would  come  to  have  a  talk."  It  is  in- 
sisted by  defendant's  counsel  that  Brierly's  attention  was 
not  attracted  to  the  circumstances  of  time,  place  and 
persons  present,  so  as  to  afford  him  an  opportunity  of  re- 
freshing his  memory  in  relation  to  the  conversation  im- 
puted to  him  by  Allen,  whose  testimony  contradicted 
that  of  an  important  witness  for  the  defendant,  and 
tended  strongly  to  prejudice  him  in  securing  a  fair  and 
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impartial  trial.  Before  a  witness  can  be  impeached  by 
evidence  that  he  has  made  at  other  times  statements  in- 
consistent with  his  present  testimony,  such  statements 
must  be  related  to  him,  with  the  circumstances  of  times, 
places  and  persons  present ;  and  he  shall  be  asked 
whether  he  made  such  statements,  and,  if  so,  allowed  to 
explain  them  :  Hill's  Ann.  Laws,  §  841.  Does  the  pre- 
liminary question  propounded  to  Brierly  comply  with 
the  several  requirements  of  this  statute?  is  the  question 
presented  for  consideration.  It  will  be  observed  that  the 
interrogatory  does  not  fix  any  day,  month  or  year  upon 
which  it  is  claimed  that  Brierly 's  alleged  statement  was 
made  to  Allen,  except  by  referring  to  the  date  previously 
given  by  the  witness,  who,  in  answer  to  a  question,  ad- 
mitted that  he  saw  Allen  on  the  next  day  after  the  one  to 
which  his  attention  was  called,  or  the  next  day  after  he 
met  and  had  the  conversation  with  Deford,  which  he 
states  in  his  direct  examination  occurred  July  second  ;  so 
that,  if  any  error  existed  in  failing  to  comply  with  the 
statute  in  this  respect,  it  was  cured  by  Brierly' s  admis- 
sions :  Sheppard  v.  Yocum,  10  Or.  403  ;  State  v.  Ellsworth, 
30  Or.  145  (47  Pac.  199). 

6.  In  State  v.  McDonald,  8  Or.  113,  the  preliminary 
questions  asked  for  the  purpose  of  laying  a  foundation 
to  impeach  the  prosecuting  witness  were  as  follows : 
"  Between  the  time  you  lost  your  money  and  the  time 
you  went  to  Forest  Grove,  were  you  not  on  the  streets  of 
the  City  of  Portland,  with  L.  Besser,  chief  of  police, 
looking  for  the  men  that  got  your  money?  And  did  you 
not  see  McDonald,  one  of  the  defendants,  on  the  street? 
And  did  not  L.  Besser  point  McDonald  out  to  you,  and 
ask  you  if  he  was  the  man  that  got  your  money  ?  And 
did  you  not  then  and  there  say  to  L.  Besser  :  '  No  ;  he  is 
not  the  man.     He  don't  look  like  the  man.     The  man 
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that  got  my  money  was  of  a  sandy  complexion,' — or 
words  to  that  effect?"  The  witness  thereupon  replied  : 
"  No  ;  I  never  told  Besser  so.  I  did  not  tell  Besser  that 
McDonald  was  not  the  man  that  got  my  money."  It 
was  sought,  by  the  testimony  of  Besser,  to  show  that  the 
witness  had  made  the  statement  imputed  to  him  ;  but  the 
court  refused  to  admit  such  testimony,  and  upon  appeal 
its  action  was  affirmed.  Mr.  Justice  Prim,  speaking  for 
the  court,  says  :  "  The  question  propounded  to  the  wit- 
ness was  indefinite  as  to  the  circumstances  of  time,  place 
and  persons  present,  and  was  properly  overruled  by  the 
court."  The  only  objection,  as  we  view  it,  that  could 
well  have  been  urged  to  the  primary  question  in  that 
case,  so  far  as  it  related  to  the  place,  was  that  it  did  not 
designate  any  particular  part  of  the  city  to  which  the 
attention  of  the  witness  could  have  been  attracted.  In 
cities  of  the  size  and  importance  of  Portland,  one  person 
might  meet  another  in  many  places  ;  and  hence  a  mere 
reference  to  the  city  might  not  be  sufficient  to  recall  the 
circumstances  which  ordinarily  ought  to  impress  the 
witness,  and  thereby  revive  in  his  memory  the  interview 
to  which  his  attention  should  be  directed,  in  view  of 
which  greater  particularity  is  demanded  in  describing 
the  place  of  meeting  in  cities,  villages  and  towns  of  im- 
portance. But  this  reason  can  have  no  application  to 
hamlets,  where  the  possibility  of  one  person  meeting  an- 
other is  necessarily  confined  to  but  few  places  ;  and,  the 
reason  for  the  rule  failing,  the  rule  might,  without  any 
violation  of  legal  principle,  be  modified  accordingly. 

It  must  be  admitted  that  Monument,  in  Grant  County, 
is  the  place  to  which  Brierly's  attention  was  called  ;  but 
the  place  is  not,  in  our  judgment,  of  such  significance  as 
to  render  a  failure  to  call  the  attention  of  the  witness  to 
some  particular  part  thereof  such  an  error  as  to  work  a 
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reversal  of  the  judgment,  and  particularly  so  when  it 
is  remembered  that  Brierly  admits  he  met  Allen  at 
that  place.  In  Sheppard  v.  Yocum,  10  Or.  403,  it  was 
held  that  section  841  of  Hill's  Ann.  Laws  is  but  declara- 
tory of  the  common-law  rule  in  relation  to  the  impeach- 
ment of  a  witness  by  proof  that  he  has  made  at  other 
times  statements  which  contradict  testimony  given  by 
him  at  a  trial,  and  that,  when  the  circumstances  of  time 
and  place  have  been  detailed  with  particularity,  the  per- 
son to  whom  the  imputed  statement  was  made  is  the 
person  present,  within  the  meaning  of  the  statute.  It 
will  be  remembered  that  the  question  propounded  to 
Brierly  fixed  the  time  of  the  supposed  meeting  with  Al- 
len in  1896,  while  the  same  question,  as  propounded  to 
Allen,  states  the  year  to  be  1897  ;  but,  as  nothing  is  said 
by  defendant's  counsel  upon  the  subject,  it  is  altogether 
probable  that  the  discrepancy  arises  from  a  typograph- 
ical error  in  preparing  the  transcript. 

We  have  carefully  examined  the  testimony  introduced 
at  the  trial,  and,  without  quoting  further  therefrom,  it 
was  sufficient,  in  our  judgment,  if  the  testimony  of  De- 
ford  and  Hunsaker  can  be  believed,  to  warrant  the  ver- 
dict found ;  and,  this  being  so,  the  court  committed  no 
error  in  refusing  to  instruct  the  jury  to  return  a  verdict 
of  not  guilty.     It  follows  that  the  judgment  is  affirmed. 

Affirmed. 
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Argued  28  March;  decided  80  April,  1888. 

FIRST  NATIONAL  BANK  v.  COMMERCIAL 

ASSURANCE  COMPANY. 

« 

Same  v.  Ph(enix  Assurance  Company. 

[52Pac.  1062] 

1.  Impeachment  of  Witness— Evidence  of  Reputation.— An  attempt  to 

show  on  cross-examination  that  a  witness  has  at  other  times  made  statements 
not  in  harmony  with  his  testimony  on  the  trial  is  not  such  an  impeachment 
of  his  character  as  to  let  In  proof  of  his  general  reputation  for  truth  and 
veracity:  Sheppard  v.  rbctzm,  10  Or.  402,  cited. 

2.  Foundation  fob  Impeachment.— An  attempt  on  cross-examination  to  show 

by  former  declarations  that  a  witness  is  corrupt  Is  not  a  sufficient  foundation 
on  which  to  admit  testimony  of  his  good  reputation  for  truth  and  veracity: 
Sheppard  v .  Yoeum,  10  Or.  402,  cited. 

3.  Trial— Presumption  of  Innocence  of  Crime.— Where  the  defense  to  an 

action  on  an  Insurance  policy  is  that  the  property  was  intentionally  burned, 
It  is  proper  to  charge  the  Jury  that  the  person  charged  with  the  crime  Is  pre- 
sumably innocent,  and  that  such  presumption  should  be  considered  In  arriv- 
ing at  a  verdict.  This  Is  not  a  legal  presumption,  but  rather  a  natural  pre- 
sumption of  tact  arising  from  the  experience  of  mankind  that  probably  people 
will  not  commit  criminal  acts. 

4.  Instruction— Province  of  Jury.— In  an  action  on  an  Insurance  policy, 

where  defendant  accused  insured  of  destroying  the  property,  instructing  the 
Jury  to  consider  the  improbability  that  one  will  commit  such  an  act  as  an 
element  necessarily  involved,  does  not  invade  the  province  of  the  Jury. 

5.  Evidence  Inconsistent  with  Theory  of  Case.— In  an  action  upon  an 

insurance  policy  where  the  defense  is  that  the  fire  was  Incendiary  by  the 
procurement  of  the  insured,  testimony  that  one  In  the  Insured's  employ  was 
reputed  to  be  an  incendiary  Is  Inadmissible  as  too  remote  where  the  case  was 
not  tried  upon  a  theory  consistent  with  such  employee's  agency  In  causing 
the  Are. 

From  Multnomah  :   Alfred  F.  Sears,  Judge. 
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Separate  actions  by  the  First  National  Bank  of  Port- 
land against  the  Commercial  Union  Assurance  Company, 
and  the  Phoenix  Assurance  Company.  The  two  actions 
were  tried  together  and  plaintiff  had  judgment.  Defend- 
ants appeal.        ♦ 

Affirmed. 
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For  appellants  there  was  a  brief  over  the  name  of  Cox, 
Cotton,  Teal  &  Minor,  with  an  oral  argument  by  Mr.  Wil- 
liam W.  Cotton. 

#  For  respondent  there  was  a  brief  over  the  names  of 
Henry  E.  McGinn  and  Dolph,  Mallory  &  Simon,  with  an 
oral  argument  by  Mr.  McGinn. 

Opinion  by  Mr.  Justice  Wolverton. 

These  are  actions  to  recover  upon  certain  policies  of 
insurance  against  loss  or  damage  by  fire,  assigned  to 
plaintiff  by  H.  Wolf  &  Brother,  a  firm  composed  of  H. 
Wolf  and  Marcus  Wolf,  who  were  the  assured  under  the 
policies  ;  and  both  actions,  being  for  losses  by  the  same 
fire,  were  tried  together  in  the  court  below.  The  sole 
defense  interposed  is  that  the  said  H.  Wolf  and  Marcus 
Wolf  did  willfully,  wrongfully  and  fraudulently  set,  and 
cause  and  procure  to  be  set,  fire  to  the  property  covered 
by  said  policy  of  insurance,  whereby  the  same  was 
burned,  damaged  and  destroyed.  The  defendants,  hav- 
ing the  burden  of  proof,  were  permitted  to  open  and 
close  both  with  their  proofs  and  argument  at  the  trial. 
The  order  in  which  such  proof  was  introduced  does  hot 
clearly  appear  from  the  bill  of  exceptions,  but  it  does 
appear  that  evidence  was  offered  tending  to  show  that 
the  fire  was  of  incendiary  origin.  Among  the  witnesses 
called  was  John  Zimmerlee,  who  testified,  among  other 
things,  that  he  resided  at  Woodburn,  Oregon;  that  he 
was  in  Portland  with  one  Mitchell  on  July  20,  1896 ; 
that,  being  near  by,  they  saw  a  man  open  the  door  and 
come  out  of  the  store  of  II.  Wolf  &  Brother,  and  that  a 
puff  of  smoke  came  out  as  he  did  ;  that  ke  shut  the  door 
with  his  right  hand,  looking  directly  over  his  shoulder, 
and  then  ran  diagonally  across  the  street ;  that  witness 
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saw  the  face  of  the  man  when  he  turned  his  head  ;  that, 
when  the  man  first  came  out  of  the  building,  Mitchell 
said,  "Look  at  your  watch,  there  may  be  something  in 
that,"  and  witness  looked,  and  it  was  eight  minutes 
after  six  o'clock,  and  that  his  watch  was  set  by  the  clock 
on  the  Oregonian  Building ;  that  the  fire  soon  burst  out 
of  the  building,  and  witness  and  Mitchell  waited  until 
the  fire  companies  arrived ;  that  on  the  following  morn- 
ing, between  eight  and  nine  o'clock,  witness  went  to  the 
building,  and  saw  a  man  there  who  looked  to  him  the 
same  as  the  one  whom  he  saw  coming  out  of  the  build- 
ing the  night  before,  and  identified  him  as  Jacob  Wolf, 
the  son  of  H.  Wolf,  one  of  the  parties  insured  ;  and  that 
afterwards  he  saw  Jacob  Wolf,  and  recognized  him,  in 
another  store  occupied  by  H.  Wolf.  The  witness  was 
rigidly  cross-examined,  and,  among  other  testimony,  the 
following  was  adduced:  "Q.  Do  you  remember  Mr. 
Wilkins,  who  was  in  this  court  on  the  former  trial  of  the 
case?  A.  Yes,  sir.  Q.  Did  you  speak  to  him,  or  did 
Mitchell  speak  to  him  in  your  presence  .on  the  night  of 
the  fire?  A.  I  could  not  say  whether  he  did  or  not.  I 
don't  recollect  that  he  did.  I  recollect  afterwards  that 
Mitchell  introduced  me  to  him.  Q.  Didn't  you,  in  the 
presence  of  the  said  Wilkins,  and  in  the  presence  of  the 
said  Mitchell,  no  one  else  being  present,  state  to  him  the 
full  facts  and  circumstances,  omitting  to  make  mention 
of  having  seen  any  man  come  out  of  the  store,  or  having 
seen  any  man  cross  the  street,  or  having  seen  anything 
of  the  kind?  A.  I  don't  recollect  that  I  spoke  to  him. 
I  don't  recollect  seeing  the  man  that  night  at  all.  Q. 
Did  you  go  over  to  Mr.  Wilkins'  hotel  on  the  east  side  of 
the  river?  A.  Yes,  sir.  Q.  Did  you  have  a  conversa- 
tion with  Mr.  Wilkins  there  relative  to  the  fire?  A.  Yes, 
sir.  Q.  I  will  ask  you  if  you  did  not  say  to  Mr.  Wilkins 
at  his  hotel,  some  little  time  after  the  fire, — the  exact 
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time  I  do  not  now  remember, — when  yourself  and 
Mitchell  and  Wilkins  and  no  one  else  was  present,  some- 
thing like,  'These  are  all  the  facts  in  the  case.  We 
want  you  to  take  this  matter,  and  work  it  up  for  us' ; 
and  on  his  making  the  following  answer  to  you,  'All 
that  you  know  don't  make  any  case  ;  there  is  nothing  to 
be  worked  up,'  you  said,  'Well,  there  is,  and  we  just 
want  you  to  make  what  you  can  out  of  it,'  or  words  to 
that  effect?  A.  No,  sir.  Q.  I  will  ask  you  if  you  did 
not  state  to  John  O'Neill,  in  the  city  of  Portland,  on  or 
about  the  twenty-first  day  of  June,  1896,  on  Fourth 
street,  in  this  city,  at  a  point  where  O'Neill  was  engaged 
in  putting  down  some  of  these  blocks,  etc.,  *  *  *  '  I 
saw  the  Wolf  fire,  but  I  could  not  identify  the  man  I  saw 
coming  away  from  there,'  or  words  to  that  effect?  A.  I 
told  him  I  saw  the  Wolf  fire.  Q.  Did  you  say  anything 
like  that?  A.  No,  sir.  Q.  I  will  ask  you  if  you  did  not 
say  to  John  Manning,  who  lives  at  Woodburn,  Marion 
County,  Oregon,  in  the  latter  part  of  July,  or  early  part 
of  August,  1896,  '  John,  take  this  case  and  work  it  up  for 
me.  You  ought  to  get  a  thousand  dollars  out  of  the  in- 
surance company  for  what  I  know,'  or  words  to  that 
effect?  A.  No,  sir.  *  *  *  I  spoke  to  Mr.  Manning, 
and  told  him  that  Mitchell  had  went  to  Hough  and  em- 
ployed  him  as  an  attorney  to  look  the  matter  up  without 
any  consent  of  mine  whatever  ;  and  I  asked  Mr.  Manning 
when  he  was  going  to  Portland.  He  said  he  would  go 
down  in  a  few  days.  Said  I,  '  If  you  have  time  I  wish 
you  would  go  to  the  insurance  company  and  see  what 
they  have  done,'  and  find  out,  if  he  could,  what  they 
had  done.  Q.  In  what  way?  A.  If  they  had  made  any 
arrangement  or  anything.  Q.  What  next  did  you  do? 
A.  Then  I  went  to  John  Poorman  and  told  Mr.  Poorman 
the  facts,  or  partially  so.  I  don't  know  as  I  told  him 
everything.     I  told  him  I  had  valuable  evidence  for  the 
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insurance  company,  and  said  :  '  You  go  to  Portland  ;  you 
are  in  the  insurance  business  ;  and  find  out  what  the  in- 
surance company  will  do,  and  tell  them  I  have  evidence 
I  think  is  valuable  to  them,  and  that  I  am  at  their  dis- 
posal.' "  After  the  examination  of  the  witness  Zim- 
merlee,  and  before  the  plaintiff  had  opened  its  case,  the 
defendants  called  as  a  witness  W.  L.  Tooze,  who  was  a 
citizen  and  resident  of  the  town  of  Woodburn,  for  the 
purpose  of  establishing  the  good  reputation  of  Zimmerlee 
for  integrity,  truth  and  veracity  in  the  community  in 
which  he  lived.  Objection  was  made  to  the  introduction 
of  such  testimony  as  irrelevant  and  incompetent,  which 
objection  was  sustained  by  the  court.  This  ruling  is 
assigned  as  error,  and  constitutes  the  chief  ground  relied 
upon  for  a  reversal  of  the  judgment. 

1.  The  defendants'  contention  is  that  the  method  pur- 
sued in  the  cross-examination  of  Zimmerlee,  and  the  mat- 
ters adduced  by  it,  constitute  such  an  impeachment  of  his 
character  as  to  let  in  proof  of  his  general  reputation  for 
truth  and  veracity  in  the  community  in  which  he  lived. 
Two  methods  of  impeachment  are  involved  in  the  cross- 
examination.  One  was  an  apparent  effort  to  show  that 
the  witness  had  made  statements  out  of  court  not  in  har- 
mony with  his  testimony,  and  the  other  an  attempt  to 
connect  hiin  with  a  scheme  to  barter  his  testimony  to  the 
insurance  company,  which  it  is  claimed,  if  true,  involves 
him  in  a  crime  which  would  render  him  unworthy  of  be- 
lief. The  questions  put  touching  his  supposed  conversa- 
tions with  Mitchell,  Wilkins  and  O'Neil,  wherein  he 
omitted  to  make  mention  of  having  seen  a  man  come  out 
of  the  store  and  run  across  the  street,  are  of  the  first.  If 
the  case  had  gone  further,  and  these  persons  had  been 
called  and  testified  to  the  supposed  contradictory  state- 
ments, then  the  case  would  have  been  identical  with 
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Sheppard  v.  Yocmn,  10  Or.  402-413,  wherein  it  was  held 
that  the  proper  foundation  had  not  been  laid  for  sustain- 
ing the  witness  by  proof  of  his  reputation  for  truth  and 
veracity.  That  cause  was  well  considered,  and  overruled 
the  earlier  case  of  Glaze  v.  Whitley,  5  Or.  166  ;  so  the  ques- 
tion must  now  be  regarded  as  settled,  against  the  defend- 
ants' contention,  on  this  phase  of  the  controversy. 

The  second  method  adopted  calls  for  a  more  extended 
inquiry,  as  the  exact  question  involved  has  not  yet  re- 
ceived the  consideration  of  this  court.  It  concerns  the 
question  put  to  the  witness  touching  his  conversations 
with  Wilkins  and  Manning  relative  to  his  knowledge  of 
certain  facts  bearing  upon  the  case,  and  the  amount  of 
money  that  the  insurance  company  ought  to  pay  for  what 
he  knew.  The  witness  denied  having  made  the  state- 
ments as  recited  to  him,  but  he  admits  having  said  to 
Manning,  "  I  wish  you  would  go  to  the  insurance  com- 
pany, and  see  what  they  have  done,"  and  to  John  Poor- 
man,  "You  go  to  Portland;  you  are  in  the  insurance 
business ;  and  find  out  what  the  company  will  do,  and 
tell  them  I  have  evidence  I  think  is  valuable  to  them,  and 
that  I  am  at  their  disposal."  The  statute  provides  that 
evidence  of  the  good  character  of  a  witness  in  any  action, 
suit  or  proceeding  is  not  admissible  until  the  character  of 
such  witness  has  been  impeached :  Section  842,  Hill's 
Ann.  Laws.  This  provision  is  but  declaratory  of  the  com- 
mon-law rule  which  prevailed  prior  to  its  enactment.  A 
witness  may  be  impeached  by  evidence  that  his  moral 
character  is  such  as  to  render  him  unworthy  of  belief,  but 
not  by  evidence  of  particular  wrongful  acts,  except  that 
it  may  be  shown,  by  the  examination  of  the  witness  or 
the  record  of  the  judgment,  that  he  has  been  convicted 
of  a  crime  :  Section  840,  Hill's  Ann.  Laws.  If,  however, 
the  question  as  to  whether  he  has  been  guilty  of  a  crime 
or  other  moral  turpitude  becomes  a  legitimate  subject  of 
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inquiry  on  the  trial,  his  reputation  for  truth  and  veracity 
may  be  proved  to  rebut  any  imputations  against  his  credit 
which  the  evidence  of  guilt  makes  against  him . 

In  Webb  v.  State,  29  Ohio  St.  351,  defendant,  who  was 
charged  with  forgery,  while  a  witness  in  his  own  behalf, 
gave  evidence  tending  to  show  that  he  did  not  forge  or 
utter  the  contract  described  in  the  indictment,  but  that 
he  procured  it  from  one  Frank  W.  Hill,  without  knowl- 
edge of  its  true  character,  and  produced  other  evidence 
tending  to  show  that  Hill  had  told  divers  persons  that  he 
(Hill)  was  managing  the  case,  and  running  it  sharp; 

that  he  had  attempted  to  intimidate  certain  of  defend- 
ants' witnesses,  and  had  forged  said  contract  himself. 

So,  it  was  held  that  the  witness'  general  character  was 
involved  in  the  controversy,  and  that  it  was  proper  to 
sustain  him  by  evidence  of  his  good  reputation  for  truth 
and  veracity  :  Tedens  v.  Schumers,  14  111  App.  608,  is  also 
cited  to  the  same  point,  and  supports  the  doctrine.  The 
plaintiff  sued  upon  a  duebill,  and  defendants  pleaded  ac- 
cord and  satisfaction  by  reason  of  plaintiff's  theft  of  goods 
from  their  store  while  in  their  employ  as  clerk,  and  alleged 
that  he  admitted  the  theft,  and  agreed  that  the  duebill 
should  be  surrendered  in  satisfaction  of  the  goods  stolen. 
Witnesses  were  produced,  who  gave  evidence  in  support 
of  the  allegations  of  the  answer ;  and  it  was  held  that  it 
was  such  an  attack  upon  the  character  of  the  plaintiff  as 
that  it  laid  a  foundation  for  the  introduction  by  him  of 
proofs  of  his  good  character  for  truth.  But  the  judgment 
was  reversed  by  the  supreme  court  ( 112  111.  263) ,  which 
held  that  the  facts  of  the  case  did  not  warrant  the  invo- 
cation of  the  rule,  because  it  was  thought  the  general 
character  of  the  plaintiff  had  not  been  assailed ;  and  it 
was  observed  that  4t  mere  contradictions,  or  different  ver- 
sions by  witnesses,  do  not  justify  the  rule  that  he  may 

83  Ob.— 4. 
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call  witnesses  to  support  his  character  for  truth.  *  *  * 
Before  he  can  do  so,  his  general  character  must  be  at- 
attacked."  The  rule  is  stated  in  Vernon  v.  Tucker,  30  Md. 
456-462,  thus  :  "  Where  the  character  of  the  witness  is 
impeached  by  matter  brought  out  on  the  cross-examina- 
tion, or  by  evidence  aliunde  as  to  character,  the  witness 
may  be  sustained  by  evidence  of  good  character ;  but  it 
must,  in  either  case,  amount  to  an  impeachment  of  the 
character  of  the  witness  for  truth."  To  the  same  effect, 
see  29  Am.  &  Eng.  Enc.  Law  ( 1st  ed ) ,  821. 

It  is  urged  that  the  cross-examination  of  Zimmerlee 
was  an  effectual  attack  upon  and  an  impeachment  of  his 
general  character,  and  the  rule  here  alluded  to  is  invoked 
to  sustain  the  proffer  of  evidence  to  show  that  his  repu- 
tation for  truth  was  good  in  the  community  in  which  he 
lived.  We  are  convinced,  however,  that  the  attempted 
impeachment  is  not  of  the  character  claimed  for  it,  and 
that,  instead  of  going  to  the  witness'  general  character 
for  honesty  and  probity,  it  goes  rather  to  the  credibility  of 
his  testimony,  and  was  calculated  to  affect  its  weight  in 
the  estimation  of  the  jury.  The  matters  which  it  is  ap- 
parent the  examiner  sought  to  elicit  by  the  cross-inter- 
rogatories alluded  to  would,  if  adduced,  tend  rather  to 
show  the  bias  of  the  witness  towards  the  parties  concerned. 
In  this  view  the  testimony  was  not  collateral  to  the  issue. 
It  is  legitimate  to  show  on  cross-examination  the  bias  of 
a  witness  by  his  own  statements  made  elsewhere,  but,  as 
a  general  rule,  in  an  impeachment  of  this  nature,  a 
foundation  must  be  laid,  and  the  attention  of  the  witness 
called  to  the  time  and  place  of  the  declarations  showing 
bias  :  Underbill's  Ev.  §  354,  and  note  2  at  p.  523  ;  Brad- 
ner,  Ev.  §  19,  p.  21.  See,  also,  Newcomb  v.  State,  37  Miss. 
383-402 ;  Queen's  Case.  2  Brod.  &  B.  284 ;  Bates  v.  Hoi- 
today,  31  Mo.  App.  162  ;  Conmul  v.  Sheldon,  35  Neb.  247- 
254,  (52  N.  W.  1104)  ;  Hu»iiltonY.  Manhattan  Railtvay  Co. 
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(Super.  N.  Y.),  9  N.  Y.  Supp.  313;  State  v.  McFarlain, 
41  La.  Ann.  686  (6  South.  728)  .  The  rule  is  similar  to 
the  one  which  requires  that,  before  a  party  can  be  im- 
peached by  contradictory  statements  made  out  of  court, 
his  attention  must  be  called  to  them,  together  with  the 
time,  place  and  persons  present,  which,  if  he  denies  or 
evades,  may  be  established  by  other  witnesses  :  Baker  v. 
Joseph,  lOCal.  173-178.  Inthatcase,  Baldwin,  J.,  quotes 
from  2  Phillips,  Ev.  435,  as  authoritative,  as  follows : 
"  The  rule  that  a  witness  ought  to  be  cross-examined  as  to 
contradictory  statements,  before  they  can  be  admitted  in 
evidence  to  impeach  the  credit  of  his  testimony,  has  been 
extended,  not  only  to  contradictory  statements,  but  also 
to  other  declarations  of  the  witness,  and  to  acts  done 
by  him  through  the  medium  of  declarations  or  words  ; 
so  that,  if  it  is  intended  to  offer  evidence  of  former 
declarations  of  a  witness,  or  of  acts  done  by  him  touch- 
ing the  cause,  not  with  a  view  to  contradict  his  state- 
ment upon  oath,  but  for  the  purpose  of  discrediting  him 
as  a  corrupt  witness,  or  as  one  who  would  corrupt  other 
witnesses,  in  this  case  also  it  has  been  determined  that 
the  witness  should  be  previously  questioned  as  to  them 
in  cross-examination."  This  brings  the  case  of  Sheppard 
v.  Yocum,  10  Or.  402,  by  analogy,  quite  in  line  upon 
principle  with  this  as  it  respects  the  second  contention, 
and  must  be  considered  decisive  of  it  also.  If  the  ques- 
tion put  to  the  witness  touching  the  attempted  barter  of 
the  knowledge  he  possesed  of  the  burning  of  the  stock  of 
goods  had  been  answered  in  the  affirmative,  then  the 
cross-examination  would  have  served  its  purpose ;  but, 
having  been  denied  or  parried,  it  was  competent  to  im- 
peach his  statements,  for  the  purpose  of  establishing  bias 
through  the  establishment  of  his  alleged  corrupt  propo- 
sitions to  dispose  of  his  testimony  for  a  consideration. 
The  effect  of  such  testimony  is  to  discredit  the  witness' 
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evidence,  and  not,  in  the  legal  sense,  to  impeach  his  gen- 
eral character,  so  as  to  let  in  testimony  of  his  good  repu- 
tation for  truth  and  fair  dealing.  There  was  no  attempt, 
therefore,  at  impeachment  by  an  attack  upon  the  witness' 
general  character,  but  the  purpose  of  the  cross-examina- 
tion was  to  establish  his  bias  towards  the  defendant  in 
the  action,  and  thereby  to  discredit  his  testimony  with 
the  jury  ;  and  the  court  committed  no  error  in  refusing  to 
admit  testimony  of  good  reputation  for  truth  and  veracity. 

2.  It  was  urged  with  strong  emphasis  that  very  much 
depended  upon  the  establishment  of  the  witness'  good 
character  for  truth  and  veracity  and  fair  dealing,  as  the 
case  turned  upon  the  proper  credit  which  should  have 
been  given  to  his  testimony  in  the  case ;  that  what  the 
witness  testified  to  touching  his  solicitude  that  the  com- 
pany should  have  knowledge  of  what  he  would  swear  to 
was  susceptible  of  two  constructions. —  one  in  harmony 
with  an  honest  purpose,  and  the  other  the  very  reverse ; 
and,  if  his  good  reputation  had  been  established,  it  would 
probably  have  preponderated  the  cause  in  defendants' 
favor.  This  may  all  have  been  true,  but  it  does  not 
afford  the  ground  upon  which  the  testimony  offered  is 
made  admissible ;  and,  unless  the  witness'  general  char- 
acter is  first  assailed,  there  can  be  no  proof  admitted  to 
establish  it,  as  the  law  gives  him  one  by  presumption : 
Hitchcock  v.  Moore,  70  Mich.  112  (37  N.  W.  914,  14  Am. 
St.  Rep.  474). 

3 .  The  next  question  presented  arises  upon  the  follow- 
ing instructions  to  the  jury:  "It  is  proper  to  say  in 
this  case  that  a  natural  presumption  of  innocence,  where 
an  act  is  charged  of  this  nature,  exists ;  and  you  have  a 
right  to  consider  the  improbability  that  one  will  com- 
mit an  act  of  criminal  nature  as  an  element  necessarily 
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involved.  This  you  jnay  consider  as  you  should  every 
material  circumstance  involved  in  the  case ;  but,  after 
viewing  the  whole  case  with  such  care  as  it  demands, 
your  verdict  should  be  in  accordance  with  the  testimony 
and  the  proof."  Two  objections  are  urged  :  ( 1 )  That  it 
treated  the  legal  presumption  of  innocence  as  a  circum- 
stance to  be  weighed  by  the  jury  in  determining  whether 
the  defendant  had  established  its  defense  by  a  prepon- 
derance of  the  evidence  ;  and  ( 2 )  it  invaded  the  province 
of  the  jury  by  stating  that  the  improbability  that  one 
would  commit  a  crime  was  a  material  circumstance  to  be 
considered  by  them. 

The  presumption  of  innocence  is  one  of  law,  made 
statutory ;  but  it  belongs  to  the  class  which  is  denomi- 
nated l  i  disputable  presumptions . ' '  Under  the  rule  of  evi- 
dence in  civil  cases,  it  unqualifiedly  casts  the  burden  of 
proof  on  the  party  who  stands  against  its  operation.  It 
differs  but  slightly  from  strong  presumptions  of  fact,  the 
result  of  which  is  to  compel  the  party  who  would  dispel 
them  to  produce  testimony  to  alter  the  weight  of  the  evi- 
dence. Where  the  former  are  disregarded  by  a  jury,  a 
new  trial  will  be  granted  as  matter  of  right,  but  a  disre- 
gard of  any  of  the  latter,  however  strong  or  obvious,  is 
only  ground  for  a  new  trial,  at  the  discretion  of  the 
court :  19  Am.  &  Eng.  Enc.  Law  ( 1st  ed.) ,  58,  61,  and 
Best,  Ev.  (Am.  ed.)  §§  323,  327.  Presumptions  of  fact 
are  the  natural  presumptions  which  rest  upon  experi- 
ence and  observation  of  the  course  of  nature,  the  consti- 
tution of  the  human  mind,  the  springs  of  human  action 
and  the  usage  and  habits  of  society.  The  presumptions 
of  law,  many  of  them,  rest  upon  the  same  ground  which 
the  law  simply  recognizes  and  enforces.  Many  of  them, 
however,  are  only  partially  approved  by  reason,  and  the 
law  from  motives  of  policy  attaches  to  the  facts  which 
give  to  it  an  artificial  effect  beyond  their  natural  ten- 
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dency  to  produce  belief:  Best,  Ev.  (Am.  ed.)  §§  303, 
306.  Just  so  far  as  the  presumption  or  maxim,  as  it 
may  be  termed  where  it  does  not  proceed  from  proof,  is 
founded  upon  reason  and  the  experience  of  human  kind, 
it  has  evidentiary  value ;  and,  in  the  determination  of 
such  value,  the  artificial  effect  given  it  by  the  edict  of 
law  must  be  elminated, —  that  is  to  say,  strike  off  the 
edict,  and  what  is  left  will  constitute  a  natural  presump- 
tion, or  one  of  fact,  and  this  wrill  be  the  measure  of  its 
evidentiary  value. 

Now,  the  court  instructed  the  jury  that  a  natural  pre- 
sumption of  innocence  existed  in  a  charge  of  the  nature 
under  consideration,  and  assigned  a  reason  for  the  pre- 
sumption, viz.,  the  improbability  that  a  person  will  com- 
mit a  criminal  act.  This  was  a  logical  presentation  of 
the  evidentiary  value  comprehended  by  the  presumption 
for  the  consideration  of  the  jury,  which  matter  the  court 
said  the  jury  might  consider  as  they  would  other  mate- 
rial circumstances  involved  in  the  case,  and  that,  upon 
the  whole  case,  they  should  render  a  verdict  in  accord- 
ance with  the  testimony  and  the  proof.  It  would  seem 
that  the  instruction  was  technically  and  logically  correct 
if  such  strictness  and  accuracy  was  necessary  to  sustain 
it,  and  it  is  in  harmony  with  the  authorities.  Mr.  Whar- 
ton  says:  "The  better  view  is  that  in  civil  issues  the 
result  should  follow  the  preponderance  of  evidence,  even 
though  the  result  imputes  crime.  Of  course,  as  a  factor 
in  such  a  calculation  is  to  be  considered  the  presumption 
of  innocence  attachable  to  good  character  when  character 
is  unassailed."  In  Hills  v.  Goodyear,  4  Lea,  242  (40  Am. 
Rep.  6),  the  court  say:  "A  mere  preponderance,  how- 
ever slight,  will  still  suffice  to  turn  the  scale ;  but,  to 
sustain  a  finding  of  crime,  it  must  be  a  preponderance 
sufficient  to  outweigh  the  opposing  evidence  of  good  char- 
acter, if  any,  and  the  presumption  in  favor  of  innocence. 


Apr.  1898,]     National  Bank  v.  Assurance  Co.         55 

The  court  should  instruct  the  jury  upon  the  legal  effect 
of  the  evidence  of  character  or  presumption  of  innocence  ; 
and  it  is  the  duty  of  the  jury  to  weigh  these  elements  in 
connection  with  the  other  proof,  in  arriving  at  a  conclu- 
sion on  which  side  the  preponderance  exists."  Pinney, 
J.,  in  Bachmeyer  v.  Mutual  Association,  87  Wis.  325  (58 
N.  W.  403) ,  says  :  "  The  question  is  one  of  fact  for  the 
jury,  and  the  duty  of  the  court  is  fully  performed  when 
it  declares  the  existence  of  the  presumption,  and  that  it 
may  be  displaced  or  overcome  by  evidence  in  the  case, 
the  weight  and  effect  of  which  is  for  their  determina- 
tion." In  further  support  of  the  propriety  of  the  in- 
struction, see  Graves  v.  Colwell,  90  111.  612  ;  Ellis  v.  Buz- 
zell,  60  Me.  209  (11  Am.  Rep.  204)  ;  Bradish  v.  Bliss ,  35 
Vt.  326;  Mead  v.  Husted,  52  Conn.  55  (52  Am.  Rep. 
554)  ;  Jones  v.  Greaves,  26  Ohio  St.  6  (20  Am.  Rep. 
752)  ;  Huchberger  v .  Merchant's  Insurance  Co.,  4  Biss.  265 
(Fed.  Cas.  No.  6,822)  ;  Scott  at.  Home  Insurance  Co.,  1 
Dill.  105  (Fed.  Cas.  No.  12,533). 

4.  Nor  does  the  instruction  invade  the  province  of  the 
jury.  The  improbability  that  one  will  commit  an  act  of 
a  criminal  nature  constitutes  the  basis  for  the  natural 
presumption  of  innocence,  and  it  was  not  a  comment 
upon  the  testimony,  nor  can  it  be  said  that  the  court 
gave  undue  weight  to  the  presumption  by  its  manner  of 
referring  to  it.  The  cases  cited  by  counsel  for  appellant 
in  support  of  their  contention  are  cases  in  which  peculiar 
stress  was  laid  upon  the  presumption,  such  as  in  Bach- 
meyer v.  Mutual  Association,  87  Wis.  325  (58  N.  W.  399) , 
wherein  it  was  characterized  as  a  strong  one ;  and  in 
Rothschild  v.  American  Central  Insurance  Co.,  62  Mo.  356, 
the  attention  of  the  jury  was  particulary  called  to  the 
serious  nature  of  the  charge,  thus  giving  undue  promi- 
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nenc6  to  the  presumption.     The  alleged  vice  of  the  in- 
struction therein  corrected  does  not  obtain  here. 

6.  Another  question  arose  in  this  manner:  Evidence 
was  introduced  and  admitted  tending  to  show  that  the 
fire  which  damaged  the  stock  was  of  incendiary  origin, 
and  there  was  an  attempt  to  show  that  H.  Wolf  & 
Brother  were  responsible  for  it.  The  defendants  called 
George  Butler  as  a  witness  in  their  behalf,  and  desired  to 
show  by  him  that  he  was  acquainted  with  the  general 
reputation  of  one  Henry  Jacobs  ;  that,  for  a  considerable 
time  prior  to  the  fire,  H.  Wolf  &  Brother  had  him  in 
their  employ  in  the  store ;  and  that  he  was  reputed  to 
be  a  fire  bug  or  incendiary.  But  the  court  refused  to 
allow  the  introduction  of  the  testimony,  and  the  action  of 
the  court  in  this  regard  is  assigned  as  error.  This  testi- 
mony was  too  remote,  and  could  not  serve  under  the  ex- 
igencies of  the  case  to  connect  H.  Wolf  &  Brother  with 
the  inception  of  the  fire  which  caused  the  damage.  The 
case  was  not  tried  upon  a  theory  consistent  with  Jacobs' 
agency  in  causing  the  fire,  and  is  wholly  disconnected 
with  any  matter  tending  to  fix  the  responsibility  upon 
H.  Wolf  &  Brother.     The  judgment  of  the  court  below 

will  be  affirmed. 

Affirmed. 


Decided  at  Pendleton  13  August,  1898. 

STATE  v.  HULL. 
[61  Pac.  150] 

Larceny— Consent  of  Owner. —Property  Is  not  taken  without  the  owner's 
46    572  consent,  within  the  meaning  of  the  term  larceny,  where  an  authorized  agent 

■  of  the  owner  co-opera tes  with  the  suspected  thieves  In  planning  and  carrying 

lS   J§  out  tne  importation. 


From  Baker:     Robert  Eakin,  Judge. 
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Fred.  Hull  and  Earl  Wheeler  were  convicted  of  lar- 
ceny, and  appeal. 

Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  William  Smith. 

For  the  state  there  was  a  brief  and  an  oral  argument 
by  Mr.  H.  E.  Courtney,  district  attorney. 

Mr.  Justice  Bean  delivered  the  opinion. 

The  defendants,  Hull  and  Wheeler,  were  jointly  in- 
dicted, but  separately  tried  and  convicted  of  the  crime 
of  larceny.  Each  appealed,  and 'their  respective  appeals 
were  heard  and  tried  together  in  this  court  as  one  case, 
and  will  be  so  considered.  The  important  question  pre- 
sented is  whether  the  trial  court  erred  in  refusing  to 
direct  an  acquittal,  on  the  ground  that  the  property  al- 
leged to  have  been  stolen  was  taken  with  the  consent  and 
co-operation  and  assistance  of  the  owner,  through  an 
agent  employed  for  that  purpose. 

The  facts,  as  they  appear  from  the  record,  are  that  on 
September  7,  1897,  one  Prescott  was  employed  by  Per- 
kins and  five  or  six  other  men  residing  in  and  about 
Baker  City,  whose  stock  was  being  stolen  from  the  range 
and  butchered  for  the  market,  "  to  look  after  their  cattle 
interest,  and  to  detect,  if  he  could,  anybody  molesting 
their  cattle,  stealing  them,  butchering  them  or  doing 
them  any  damage."  He  was  given  full  permission  by 
his  employers  to  butcher  or  use  their  stock  in  any  way  he 
might  see  proper  "for  the  purpose  of  detecting  who  was 
stealing  the  cattle."  Prescott  immediately  entered  upon 
his  employment,  keeping  his  employers  fully  advised  of 
his  progress,  and  on  the  second  of  October  informed 
them  that  Hull,  Wheeler  and  himself  were  going  out 
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that  afternoon  to  round  up  a  bunch  of  cattle,  and  to 
drive  them  that  night  over  into  Union  County.  It  was 
thereupon  arranged  between  him  and  his  employers  that 
he  should  proceed  according  to  his  agreement  with  the 
defendants,  and  that  Perkins  and  the  other  parties, 
together  with  the  sheriff,  would  secrete  themselves  at  a 
certain  point  on  the  road  along  which  it  was  proposed  to 
drive  the  cattle,  for  the  purpose  of  arresting  Hull  and 
Wheeler.  In  pursuance  of  this  understanding,  Prescott, 
Hull  and  Wheeler  left  Baker  City  about  four  o'clock  in 
the  afternoon,  each  going  in  a  different  direction,  but 
meeting  a  few  miles  out  of  town,  from  whence  they  pro- 
ceeded to  a  point  called  "  Magpie  Corral,"  gathering  up 
cattle  as  they  went.  After  reaching  the  corral,  Wheeler 
held  the  cattle  already  gathered,  while  Hull  and  Prescott 
went  out  in  different  directions  on  the  range,  to  gather 
up  others ;  and  after  they  had  thus  rounded  up  eighty- 
three  head,  they  proceeded  on  their  drive  to  Union 
County.  Just  before  reaching  the  point  where  Perkins 
and  the  sheriff  and  his  posse  were  secreted,  Prescott  rode 
ahead,  to  notify  them,  and,  after  ascertaining  that  every- 
thing was  as  planned,  returned  to  his  companions,  ad- 
vised them  that  the  way  was  clear,  and  directed  them  to 
proceed.  He,  himself,  however,  fell  behind,  on  the  plea 
that  his  horse  had  given  out. 

When  Hull  and  Wheeler  reached  a  point  in  the  road 
opposite  where  the  sheriff  and  posse  were  in  hiding,  they 
were  directed  to  halt,  but,  in  place  of  doing  so,  began 
firing ;  and,  after  quite  a  fusilade  between  them  and  the 
sheriff's  posse,  they  escaped,  but  were  subsequently  ar- 
rested, indicted,  tried  and  convicted  of  stealing  a  cow 
belonging  to  Perkins,  which  was  in  "the  band.  Prescott 
testified  that  he  noticed  the  cow  described  in  the  indict- 
ment at  Magpie  Corral,  and  recognized  her  as  the  prop- 
erty of  Perkins  before  the  drive  commenced.     His  atten- 
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tion  was  particularly  drawn  to  her  because  she  was  crip- 
pled, and  had  a  large  lump  on  her  side ;  and  Wheeler 
suggested  that  she  be  cut  out  because  of  this  blemish, 
but  Hull  said  it  was  all  right,  as  it  would  be  dark,  and 
she  would  not  be  noticed.  On  cross-examination  he 
said:  "We  had  the  cow  in  the  bunch  when  we  first 
held  the  cattle  there,  about  half  a  mile  from  the  ( Mag- 
pie) corral.  When  we  drove  the  cattle,  I  knew  that  this 
particular  cow  was  in  there.  Q.  Did  you  intend  to  steal 
that  cow?  A.  No.  Q.  Why  didn't  you  cut  her  out? 
A.  Fred  said  to  leave  her  in.  Q.  Did  you  know  whose 
brand  and  earmark  that  was?  A.  Yes,  sir.  Q.  If  you 
knew  she  was  Perkins  cow,  if  you  had  no  intention  of 
stealing  her,  why  didn't  you  cut  her  out  and  let  her  go? 
A.  I  was  employed  to  catch  the  other  men.  Q.  Had 
Mr.  Perkins  employed  you  to  do  that?  A.  Gus  Perkins 
did.  Q.  You  knew  it  was  to  be  put  to  that  use,  for  that 
purpose,  didn't  you.  A.  Yes,  it  was.  Q.  How  did  you 
know  it?  A.  Gus  told  me.  Q.  When  did  you  obtain 
this  information  of  these  people?  A.  I  think  it  was  in 
September,  —  the  seventh  day  of  September."  The  wit- 
ness, after  further  testifying,  among  other  things,  that, 
before  starting  out  that  day,  he  had  a  talk  with  Perkins, 
was  asked  :  "  Q.  What  did  you  tell  him  you  were  going 
to  do?  A.  Round  up  a  bunch  of  cattle,  and  drive  tjiem 
away.  Q.  Why  did  you  tell  him?  A.  Because  I  prom- 
ised to.  Q.  What  did  he  say  when  you  told  him  that? 
A.  He  says,  'All  right,  we'll  be  out  there.'  Q.  He  said 
it  was  all  right  for  you  to  round  them  up?  A.  Yes,  sir. 
Q.  And  that  they  would  be  out  there?  A.  Yes,  sir. 
Q.  And  this  animal,  for  the  larceny  of  which  this  de- 
fendant is  "being  tried,  you  recognized  as  being  the  prop- 
erty of  Mr.  Perkins  when  about  half  or  three-quarters  of 
a  mile  from  Magpie  Corral?   I  think  you  said  you  didn't 
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cut  that  out  because  Mr.  Perkins  told  you  that  you  could 
use  it  for  the  purpose  if  you  wished?     A.  Yes,  sir." 

The  manner  in  which  Prescott  obtained  the  confidence 
of  Hull  and  Wheeler  and  their  connection  with  the 
alleged  larceny,  was  further  detailed  by  him  as  follows : 
"I  gained  their  confidence  through  a  man  by  the  name 
of  Chumley.  *  *  *  Chumley  came  to  me,  and  made 
me  a  proposition  to  go  into  this  butcher  business.  I 
told  him  I  would  see,  and  it  went  on  for  several  days. 
We  had  several  talks,  and  finally  he  came  to  me,  and 
told  me,  he  says,  'Fred.  Hull  wants  me  to  furnish  him 
dressed  beef. '  I  says,  'All  right ;  what  will  he  give  us 
for  it? '  and  he  told  me.  I  says,  'All  right,  we  will  do 
that;  we  will  get  a  team.'  *  *  *  He  was  to  get  a 
team.  He  said  Fred.  Hull  would  furnish  the  team.  I 
hadn't  said  anything  to  Fred  about  this  work.  In  fact, 
Mr.  Chumley  told  me  he  had  spoken  to  Fred  about  my 
going  in  with  him,  and  Fred  didn't  want  to  let  me  in. 
He  said,  '  But  I  will  tell  you  what  I  will  do ;  I  will  get 
you  a  man  to  work  for  you.'  He  said,  'All  right.'  So 
Chumley  got  me,  and  we  got  ready  to  go  out,  and  the 
first  trip  something  occurred  ;  I  don't  remember  what  it 
was.  Some  one  came  to  me,  and  said  Fred,  couldn't 
take  the  beef  that  night.  So  we  didn't  go.  And  it  went 
on  for  two  days,  and  Chumley  and  me  took  our  horses 
and  made  a  ride  out  through  the  country  here.  Fred. 
Hull  had  made  him  a  proposition  to  buy  some  calves, 
that  he  could  turn  them  over, —  to  steal  some  calves  for 
him  to  turn  over.  And  we  went  out  to  see  if  we  could 
locate  some  calves.  *  *  *  I  had  not  spoken  to  Hull 
about  the  matter.  *  *  *  The  day  after  we  came  back 
from  this  ride  was  the  first  time  1  spoke  to  Hull.  *  *  * 
Our  first  conversation  was  like  this  :  I  went  to  Fred, 
and  I  says,  '  Chumley  didn't  get  them  cattle.'  Chumley 
had  come  and  told  me  he  had  quit.     I  says,  '  That  fel- 
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low's  quit ;  what's  the  matter  with  us  going  on  with 
this  business?'  He  says,  'All  right,  we  will  do  that.' 
He  says,  '  What  can  you  do?  '  I  says  :  €  We  can  go  out 
there  and  get  these  cattle,  and  we  can  handle  them. 
We  can  get  all  we  want  of  them.'  He  says,  'All  right ; ' 
so  my  first  attempt  was  to  go  out  and  get  some  cattle, — 
three  head.  *  *  *  The  day  before  we  started  to  drive 
the  cattle,  Hull  made  the  proposition  that  if  we  got  this 
hundred  head  of  cattle,  and  drove  them,  and  stole  them, 
we  would  divide  the  money  equally  between  him  and 
Earl  Wheeler  and  myself."  When  asked  if  anything 
was  said  by  Hull  as  to  what  particular  cattle  were  to  be 
gathered  up,  the  witness  answered  :  "  He  said  his  pref- 
erence was  Joe  Geddes',  Steve  Osborn's  and  brand  '  16' 
cattle,  belonging  to  Mrs.  Harrison;"  but  the  witness 
testified  that  the  cattle  taken  included  a  large  number 
belonging  to  other  parties,  and  especially  to  the  persons 
by  whom  he  was  employed.  Perkins  was  called  by  the 
state,  and  testified  concerning  the  employment  of  Pres- 
cott  and  his  duties ;  that  he  was  given  full  authority  by 
his  employers  to  use  or  butcher  any  stock  belonging  to 
them  if  necessary  to  gain  the  confidence  and  secure  the 
detection  of  the  persons  who  were  stealing  the  cattle ; 
that  he  (witness)  was  advised  on  the  morning  of  the 
second  of  October,  by  Prescott,  of  the  drive  intended  to 
be  made  that  evening,  and  assented  thereto ;  that  he 
arranged  with  Prescott  to  be  in  waiting  with  the  sheriff 
and  posse  at  the  place  agreed  upon,  for  the  purpose  of 
arresting  the  defendants,  Hull  and  Wheeler,  and  was 
there  in  pursuance  of  such  arrangement. 

Based  upon  these  facts,  the  inquiry  is  whether  the  tak- 
ing by  the  defendants  of  the  property  alleged  to  have 
been  stolen  was  such  a  trespass  as  will  support  the  charge 
made.  To  constitute  the  crime  of  larceny,  as  charged  in 
the  indictment,  there  must  be  a  trespass,  that  is,  a  tak- 
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ing  of  the  property  without  the  consent  of  the  owner. 
It  is  therefore  evident  that  the  crime  is  not  committed 
when  the  taking  is  by  the  consent,  however  morally 
guilty  the  taker  may  be.  This  is  elementary  law.  But 
the  difficulty  lies  in  determining  when  the  taking  is  by 
the  consent  of  the  owner  in  cases  where  he  lays  a  plan  to 
entrap  a  suspected  thief.  Upon  this  subject  Mr.  Bishop 
says:  "The  cases  of  greatest  difficulity  are  those  in 
which  one,  suspecting  crime  in  another,  lays  a  plan  to 
entrap  him.  Consequently,  even  if  there  is  a  consent,  it 
is  not  within  the  knowledge  of  him  who  does  the  act. 
Here  we  see,  from  principles  already  discussed,  that, 
supposing  the  consent  really  to  exist,  and  the  case  be 
one  in  which,  on  general  doctrines,  the  consent  will  take 
away  the  criminal  quality  of  the  act,  there  is  no  legal 
crime  committed,  though  the  doer  of  the  act  did  not 
know  of  the  existence  of  the  circumstance  which  pre- 
vented the  criminal  quality  from  attaching.  But  expos- 
ing property,  or  neglecting  to  watch  it,  under  expecta- 
tion that  a  thief  will  take  this  property,  or  furnishing 
any  other  facilities  or  teniptations  to  such  or  any  other 
wrongdoer,  is  not  a  consent  in  law  "  :  1  Bish.  Cr.  Law 
(5th  ed.) ,  §  262.  And  in  Williams  v.  State,  55  Ga.  395, 
Mr.  Justice  Bleckley,  in  his  usual  clear  and  lucid  style, 
puts  the  law  thus :  '  *  It  seems  to  be  settled  law  that 
traps  may  be  set  to  catch  the  guilty,  and  the  business  of 
trapping  has,  with  the  sanction  of  courts,  been  carried 
pretty  far.  Opportunity  to  commit  crime  may,  by  de- 
sign, be  rendered  the  most  complete  ;  and,  if  the  accused 
embrace  it,  he  will  still  be  criminal.  Property  may  be 
left  exposed  for  the  express  purpose  that  a  suspected  thief 
may  commit  himself  by  stealing  it.  The  owner  is  not 
bound  to  take  any  measures  for  security.  He  may  re- 
pose upon  the  law  alone,  and  the  law  will  not  inquire 
into   his   motive  for   trusting  it.     But   can   the   owner 
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directly,  through  his  agent,  solicit  the  suspected  party 
to  come  forward  and  commit  the  criminal  act,  and  then 
complain  of  it  as  a  crime,  especially  where  the  agent  to 
whom  he  has  intrusted  the  conduct  of  the  transaction 
puts  his  own  hand  into  the  corpus  delicti,  and  assists  the 
accused  to  perform  one  or  more  of  the  acts  necessary  to 
constitute  the  offense?  Should  not  the  owner  and  his 
agent,  after  making  everything  ready  and  easy,  wait 
passively,  and  let  the  would-be  criminal  perpetrate  the 
offense  for  himself  in  each  and  every  essential  part  of  it? 
It  would  seem  to  us  that  this  is  the  safer  law,  as  well  as 
the  sounder  morality,  and  we  think  it  accords  with  the 
authorities:  2  Leach,  913;  2  East,  P.  C.  c.  16,  §  101, 
p.  666;  1  Car.  &  M.  218;  Dodge  v.  Brittain,  Meigs,  86; 
Kemp  v.  State,  11  Hump.  320 ;  State  v.  Covington,  2  Bail. 
569.  It  is  difficult  to  see  how  a  man  may  solicit  another 
to  commit  a  crime  upon  his  property,  and,  when  the  act 
to  which  he  was  invited  has  been  done,  be  heard  to  say 
that  he  did  not  consent  to  it."  And,  again,  in  Love  v. 
People,  160  111.  508,  (43  N.  E.  713),  Mr.  Justice  Phillips 
says:  "It  is  safer  law  and  sounder  morals  to  hold, 
where  one  arranges  to  have  a  crime  committed  against 
his  property  or  himself,  and  knows  that  an  attempt  is  to 
be  made  to  encourage  others  to  commit  the  act  by  one 
acting  in  concert  with  such  owner,  that  no  crime  is  thus 
committed.  The  owner  and. his  agent  may  wait  passively 
for  the  would-be  criminal  to  perpetrate  the  offense,  and 
each  and  every  part  of  it,  for  himself,  but  they  must  not 
aid,  encourage  or  solicit  him  that  they  may  seek  to 
punish." 

Within  the  rule  announced  by  these  decisions,  and 
which  we  take  to  be  the  settled  law  (State  v.  Adams,  115  N. 
C.  775  [20  S.  E.  722] ;  Connor  v.  People,  18  Colo.  373  [36 
Am.  St.  Rep.  295,  25  L.  R.  A.  341,  33  Pac.  159] ;  Thomp- 
son v.  State,  18  Ind.  386  [81  Am.  Dec.  364,  and  note]), 
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it  is  clear  the  evidence  in  this  case  was  insufficient  to 
justify  a  conviction  of  the  defendants  of  the  crime  charged 
in  the  indictment.  It  appears  from  the  uncontradicted 
evidence  that  the  animal  which  they  are  charged  to  have 
stolen  was  taken,  not  only  by  the  consent  and  passive  ac- 
quiescence of  the  owner,  but  by  his  express  direction,  and 
upon  the  advice  and  with  the  active  co-operation  and  as- 
sistance of  his  agent.  There  was  no  trespass  committed 
in  the  taking,  and  there  was  no  taking  without  his  con- 
sent. Prescott,  who  was  acting  by  his  authority  and 
under  his  direction,  with  full  power  to  use  the  animal  as 
he  might  see  proper,  was  not  only  present  at  the  time  of 
the  taking,  but  actively  assisted  in  planning  the  whole 
affair,  and  in  the  perpetration  of  the  acts  necessary  to  con- 
stitute the  crime.  He  assisted  in  rounding  up  the  cattle, 
and  driving  them  out  of  the  county,  by  the  express  con- 
sent and  authority  of  the  owner.  The  property  having 
been  thus  taken  with  the  owner's  consent,  and  by  the 
active  assistance  of  his  agent,  it  makes  no  difference 
legally,  although  it  does  morally,  that  the  defendants  did 
not  know  of  such  direction  and  consent,  and  that  they 
supposed  and  believed  they  were  stealing  the  property  in 
fact.  The  case  upon  this  point  is  no  different  in  princi- 
ple from  what  it  would  have  been  had  the  owner,  instead 
of  acting  through  Prescott,  acted  in  person,  and  himself 
assisted  the  defendants  in  rounding  up  and  taking/ the 
animal  ill  question,  the  defendants  not  knowing  him  to 
be  the*  owner,  but  believing  him  to  be  a  thief  and  a  con- 
federate of  theirs.  In  such  case  it  would  not  be  seriously 
contended  that  the  defendants  were  guilty  of  larceny  in 
taking  an  animal  belonging  to  their  supposed  confeder- 
ate, and  no  more  can  such  a  contention  be  maintained  on 
this  record.  It  follows  that,  however  morally  guilty  the 
defendants  may  have  been,  their  conviction  is  not  justi- 
fied by  the  evidence,  nor  warranted  by  the  law  ;  and  the 
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judgment  is  therefore  reversed,  and  the  cause  remanded 

for  such  further  proceedings  as  may  be  deemed  proper, 

not  inconsistent  with  the  opinion. 

Reversed. 


Argued  21  April ;  decided  28  June,  1808. 
STEMMER  v.  SCOTTISH  INSURANCE  COMPANY. 

[49  Pac.  588 ;  52  Pac.  498  j 

Insurance— Legality  of  Arbitration.— The  valued  policy  act  of  this  state 
(  Laws  1803,  p.  133),  which  provides  that  "in  case  there  Is  a  partial  destruction 
of  the  property  Insured,  no  greater  amount  shall  be  collected  than  the  dam- 
ages sustained,"  does  not  affect  the  right  of  the  parties  to  arbitrate  a  partial 
loss,  either  on  a  building  or  on  personal  property. 

Meaning  of  Words  Used  in  the  Insurance  Statutes.— The  words  "full 
amount  of  such  loss,"  as  used  In  section  8577  of  Hill's  Annotated  Laws,  and 
the  expression  "damages  sustained"  found  in  the  fire  insurance  act  of  1893, 
unquestionably  mean  indemnity. 

Idem.— The  words  "other  causes"  in  the  report  of  appraisers  to  determine 
the  loss  under  a  policy  of  Insurance  stating  that  they  considered  the  several 
elements  pointed  out  in  the  agreement  of  arbitration  which  tend  to  measure 
the  amount  of  the  loss,  and  "other  causes,"  will,  under  the  maxim  ejusdem 
generis,  be  held  to  refer  to  such  causes  as  tend  to  fix  the  full  amount  of  the 
loss,  and  do  not  invalidate  the  award. 

Waiver  of  Objection  to  Arbitrator.— Where  a  party  to  an  arbitration 
knows  at  the  time  the  other  party  selects  Its  arbitrator  that  he  Is  a  nonresi- 
dent, a  failure  to  object  will  be  deemed  a  waiver  of  that  objection. 

Experience  of  Arbitrator  no  Objection.— The  prior  service  of  an  arbitra- 
tor in  a  similar  capacity  does  not  render  htm  incompetent,  or  invalidate  an 
award  in  which  he  joined,  in  the  absence  of  evidence  showing  that  he  was 
prejudiced. 

Conclusiveness  of  Award.— The  determination  by  appraisers  appointed  by 
the  parties  is  final  and  conclusive  in  the  absence  of  fraud  or  misconduct  on 
their  part,  the  rule  being  that  an  award  deliberately  and  honestly  made  will 
not  be  set  aside  merely  for  an  excess. 

Inadequacy  of  Award.— Where  there  Is  competent  evidence  to  show  that  the 
loss  claimed  by  the  insured  upon  a  portion  of  his  property  is  only  about  one- 
third  the  amount  claimed,  an  award  of  arbitrators  which  cuts  his  entire  loss 
down  in  about  the  same  proportion  will  not  be  set  aside  on  the  ground  of  in- 
adequacy. 

Rejection  of  Testimony  by  Arbitrators.— While  it  is  a  general  rule  that  if 
appraisers  exclude  material  testimony  it  will  be  fatal  to  the  award,  it  is  also 
true  that  testimony  must  be  ottered  before  it  ran  be  rejected;  so  that,  where 
the  Insured  only  announced  that  he  was  willing  to  produce  witnesses  on  a 
certain  point,  without  actually  ottering  them,  it  cannot  be  said  that  the  arbi- 
trators rejected  pertinent  testimony. 
83  Or.— 5. 
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Secrecy  of  Deliberations.— Arbitrators  chosen  to  fix  the  amount  of  a  Are 
loss  need  not  reveal  their  estimate  of  loss  upon  the  various  articles  as  they  fix 
upon  the  same,  but  may  defer  the  giving  of  such  information  until  the  award 
is  made. 

Mistake  of  Law.— An  honest  error  by  arbitrators  in  applying  the  rules  of  evi- 
dence does  not  constitute  a  valid  reason  for  setting  aside  the  award. 

Implements  of  Trade.—  Stationery  and  unfilled  glove  boxes  are  not  included 
within  the  term  "All  other  kinds  of  implements  of  trade." 

Remedy  at  Law— Jurisdiction  of  Equity.— A  court  of  equity,  after  sustain- 
ing an  arbitration  and  award  in  a  suit  to  set  aside  the  award  and  recover  on 
the  policy,  cannot  decree  a  recovery  as  to  items  not  submitted  to  arbitration, 
for  there  is  an  adequate  remedy  at  law  by  an  action  for  their  value. 

Interest  on  the  Award.— Where  an  Insured  sues  to  set  aside  an  award,  he 
should  not  be  allowed  Interest  until  the  decree  is  entered,  for,  having  rejected 
the  award,  there  was  nothing  on  which  to  compute  interest:  Hawley  v.  Daw- 
son, 16  Or.  344,  and  Pengra  v.  Wheeler,  24  Or.  532,  cited. 

Accepting  Benefit  of  Decree —Waiver  of  Right  to  Appeal.— Pending 
the  hearing  of  a  case  on  its  merits  the  appellate  court  will  not  make  an  order 
allowing  appellant,  without  prejudice  to  his  right  of  appeal,  to  draw  from  the 
clerk  of  the  trial  court  the  money  that  respondent  had  deposited  there  under 
the  decree  appealed  from,  where  the  acceptance  of  the  money  without  such 
an  order  would  have  been  a  waiver  of  the  right  to  appeal :  l*ortland  Cbtuitruc- 
tion  Co.  v.  O'Ncil,  24  Or.  54,  applied. 

From  Multnomah:  Loyal  B.  Stearns,  Judge. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  John  W.  Whalley  and  Thomas  O'Day. 

For  respondents  there  was  a  brief  over  the  name  of 
Dolph,  Mallory  cfc  Simon,  with  an  oral  argument  by  Mr. 
Joseph  Simon. 

This  is  a  suit  by  Solomon  Stemmer  against  the  Scot- 
tish Union  and  National  Insurance  Company  and  others, 
to  set  aside  the  awards  of  arbitrators,  and  to  recover 
upon  certain  policies  of  insurance  the  amount  of  loss 
claimed  to  have  been  sustained  by  fire.  The  facts  are  : 
That  plaintiff  was  the  owner  of  and  operated  a  glove 
factory  at  Portland,  Oregon,  and  kept  therein  a  stock  of 
gloves,  skins,  leather  and  other  material  and  goods,  be- 
sides tools  and  machinery  used  in  manufacturing  gloves. 
On  October  14,  1895,  a   fire   occurred  in  said  factory, 
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resulting  in  damage  to  the  goods,  machinery,  etc.,  at 
which  time  insurance  policies,  issued  by  the  following 
companies  to  plaintiff,  were  in  force  thereon,  viz. :  The 
Prussian  National  Insurance  Company  for  $4,250,  cov- 
ering the  following  property :  $525  on  fifteen  assorted 
machines  ;  $100  on  empty  boxes  ;  and  $3,625  on  a  stock 
of  gloves,  finished  and  unfinished,  and  on  material  for 
finishing  the  same,  including  a  stock  of  skins,  whips  and 
lashes  and  other  material  used  in  a  glove  factory  ;  The 
Scottish  Union  and  National  Insurance  Company  for 
$3,300  as  follows :  $2,000  on  a  stock  of  skins,  gloves, 
and  materials  for  manufacturing  the  same  ;  $50  on  sta- 
tionery ;  $50  on  scales,  laying-off  tools,  button  machines 
and  eyelet  machines  ;  $200  on  press  and  tools  belonging 
thereto  ;  $1,000  on  cutting  dies,  blocks,  and  other  imple- 
ments of  trade ;  The  Magdeburg  Fire  Insurance  Com- 
pany for  $2,000  on  stock  of  skins  and  gloves,  and  on 
material  for  manufacturing  the  same  ;  and  the  Western 
Fire  Insurance  Company  for  $2,200  as  follows  :  $2,100 
on  the  stock  of  skins  and  gloves  and  materials  for  man- 
ufacturing same,  and  $100  on  fixtures.  Each  policy  per- 
mitted concurrent  insurance,  and  also  contained  a  provi- 
sion to  the  effect  that,  in  the  event  of  disagreement  as 
to  the  amount  of  loss  in  case  of  fire,  the  same  should  be 
ascertained  by  two  competent  and  disinterested  apprais- 
ers, plaintiff  and  the  insurance  company  each  to  appoint 
one,  and  the  persons  so  chosen  to  select  a  competent  and 
disinterested  umpire,  after  which  the  appraisers  were 
required  to  estimate  and  appraise  the  loss,  stating  sepa- 
rately sound  value  and  damage,  and,  failing  to  agree, 
they  were  to  submit  their  differences  to  the  umpire,  and 
the  award  in  wrriting  of  any  two  was  to  determine  the 
amount  of  such  loss.  The  insurance  adjusters  repre- 
senting the  several  companies  being  unable  to  agree  with 
plaintiff  as  to  the  amount  of  his  loss,  entered  into  an 


68  Stemmer  v.  Insurance  Company.      [  33  Or. 

agreement  with  him  by  which  they  selected  one  Godfrey 
Fisher,  of  San  Francisco,  and  plaintiff  chose  Isaac  L. 
White,  of  Portland,  to  appraise  the  damage  on  the  stock 
of  skins  and  gloves,  and  the  material  for  manufacturing 
the  same,  and  also  the  stock  of  whips  and  lashes,  and 
the  persons  so  selected  appointed  one  W.  P.  Olds  um- 
pire;  and,  in  like  manner,  W.  B.  Honeyman  and  A. 
Gaudron  were  appointed  to  appraise  the  damage  to  the 
tools  and  machinery,  and  the  latter  selected  one  Bert 
Hicks  as  umpire.  In  pursuance  of  their  appointment, 
Fisher  and  White  appraised  the  damage  to  the  stock  of 
skins,  gloves,  etc.,  at  $3,213,  and  Honeyman  and  Gau- 
dron estimated  the  damage  to  the  tools,  machinery,  etc., 
at  $528,  and  the  awards  having  been  made  in  writing, 
plaintiff  brings  this  suit  to  set  them  aside,  alleging  that 
Fisher  was  not  an  impartial  or  disinterested  appraiser, 
but  was,  at  the  time  of  his  appointment,  in  the  employ 
of  the  defendant  companies,  and  was  so  employed  with 
the  understanding  that  he  would  appraise  and  make  the 
losses  as  light  as  possible,  which  fact  was  at  that  time 
unknown  to  plaintiff ;  that  plaintiff,  desiring  to  procure 
as  an  appraiser  some  person  who  had  experience  in  the 
glove  business  and  was  acquainted  with  the  value  of 
gloves  and  of  the  stock  from  which  they  are  manufac- 
tured, attempted  to  select  either  Abraham  Dryer,  T.  Dit- 
tenhoefer,  Julius  R.  Haas  or  Frank  Deitch,  but  defend- 
ants refused  to  permit  him  to  appoint  either  of  them, 
and  urged  him  to  appoint  White,  stating  that,  if  he  did 
not  do  so,  they  would  deny  all  liability,  but  if  White  was 
appointed  they  would  consent  to  the  arbitration,  and 
would  pay  the  amount  awarded  ;  that  neither  Fisher  nor 
White  was  familiar  with  or  knew  the  value  of  the  goods 
or  materials  insured  under  said  policies ;  and  plaintiff 
having  discovered,  after  their  appointment,  that  they 
were  not  experts  in  this  line,  appeared  before  them  and 
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offered  proof#  of  the  true  value  of  such  goods  and  mate- 
rials, and  also  tendered  the  evidence  of  competent  wit- 
nesses as  to  such  value  and  damages,  but  the  appraisers 
refused  to  hear  said  testimony,  or  permit  plaintiff  to 
show  the  extent  of  his  loss  or  damage,  which  is  alleged 
to  be  $11,741.67,  on  the  following  goods  :  $5,794.17  on 
manufactured  gloves;  $1,050.59  on  gloves  in  process  of 
manufacture  ;  $290.88  on  materials  used  in  manufactur- 
ing gloves,  $72  on  whips  and  lashes,  $3,376.28  on  a  stock 
of  skins,  $1,085.25  on  machines,  tools,  etc.,  $395  on  sew- 
ing machines  and  $272  on  stationery,  empty  boxes,  etc., 
—  which  sums  were  included  in  plaintiff's  proof  of  loss, 
and  are  sought  to  be  recovered  in  this  suit. 

The  cause  being  at  issue,  a  trial  was  had,  and  the 
court  found,  from  the  evidence  taken  before  it,  the  facts, 
in  substance,  as  hereinbefore  stated  ;  and  also  "that  said 
appraisement  so  demanded  and  entered  into  by  plaintiff 
and  defendants  was  honestly,  fairly  and  deliberately  en- 
tered into  by  plaintiff,  and,  in  the  selection  of  Isaac  L. 
White  as  appraiser,  said  plaintiff  was  in  no  way  over- 
reached, deceived  or  in  any  manner  imposed  upon,  but 
that  said  Isaac  L.  White  was  the  voluntary  choice  of 
plaintiff  as  an  appraiser,  and  said  Isaac  L.  White  acted 
in  said  appraisement,  and  the  award  made,  fairly,  hon- 
estly and  according  to  his  best  judgment ;  that  there 
was  no  fraud,  bad  faith  or  deception  in  the  appraise- 
ment made  by  the  said  appraisers,  or  in  the  award  by 
them,  and  said  appraisement  and  award  was  regularly, 
fairly  and  honestly  conducted  and  made,  and  is  binding 
upon  the  parties  thereto."  Similar  findings  having  been 
made  as  to  the  award  of  Gaudron  and  Honey  man,  the 
court  apportioned  the  award  against  the  insurance  com- 
panies as  follows  :  To  the  Scottish  Union  and  National 
Insurance  Company,  $723.50  ;  the  Prussian  National  In- 
surance Company,  $1,564.95;    the  Magdeburg  Fire  In- 
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surance  Company,  $659.35 ;  and  the  Westchester  Fire 
Insurance  Company,  $793.20;  and  ordered  that  neither 
party  recover  costs, — from  which  decree  plaintiff  appeals. 

Affirmed. 

Mr.  Chief  Justice  Moore,  after  making  the  forego- 
ing statement,  delivered  the  opinion  of  the  court. 

'It  is  contended  by  plaintiff's  counsel  that  their  client, 
having  agreed  upon  a  submission  of  differences  to  arbi- 
tration, sought  to  select  some  reputable  and  competent 
person  to  estimate  the  amount  of  his  loss,  and  to  that 
end  proposed  the  names  of  several  individuals  possessing 
these  qualifications;  but  that  E.  P.  Farnsworth  and  A. 
J.  Wetzler,  insurance  adjusters  representing  the  defend- 
ant companies,  after  objecting  to  each  name  so  proposed, 
suggested  the  name  of  Isaac  L.  White,  claiming  that  he 
was  well  qualified  for  the  position,  and  stating  that,  if 
plaintiff  did  not  accept  White  as  his  appraiser,  they 
would  deny  all  liability  ;  and  that,  in  view  of  this  threat, 
their  client,  against  his  wish,  was  compelled  to  accept 
White,  and  that  such  conduct  on  the  part  of  defendants' 
agents  rendered  the  award  void.  It  is  impossible  to 
reconcile  the  testimony  on  this  branch  of  the  case. 
Plaintiff  and  one  of  his  employees  named  J.  B.  McClosky 
testified  that  Farnsworth  and  Wetzler  made  these  state- 
ments, and  that  the  threat  was  uttered  in  a  "  stage  whis- 
per." But  Farnsworth  and  Wetzler  each  deny  the  state- 
ments entirely,  except  that  the  former  admits  that  they 
objected  to  the  name  of  one  person  proposed  by  plaintiff, 
because  the  person  so  suggested  was  doing  business  with, 
and  furnishing  material  to,  plaintiff,  for  which  reason 
they  considered  him  not  impartial.  Farnsworth  says 
that  plaintiff,  after  finding  that  he  could  not  obtain  other 
persons  whom  he  desired,  on  account  of  business  engage- 
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ments,  voluntarily  suggested  the  name  of  Isaac  L.  White, 
with  whom,  at  that  time,  they  were  unacquainted,  but, 
having  heard  that  he  possessed  an  excellent  reputation 
as  an  upright  citizen,  no  objection  was  made  to  him. 
The  testimony  of  this  witness  is  corroborated  by  that 
of  William  Church,  Jr.,  who  was  present  when  the 
appraisers  were  appointed,  and  says  that  White's  name 
was  proposed  by  Stemmer.  The  trial  court  had  the 
advantage  of  seeing  the  witnesses,  hearing  them  testify, 
and  noting  their  manner  and  bearing  on  the  stand,  for 
which  reason  it  was  in  a  better  position  to  judge  of  their 
credibility  than  it  is  possible  for  this  court  to  do  from  an 
inspection  of  the  ■  record ;  and,  Laving  found  against 
plaintiff  on  this  issue,  we  are  impelled  to  adopt  its  con- 
clusions in  this  respect. 

It  is  maintained  that  the  agreement  entered  into  by  the 
parties  for  the  submission  to  appraisers,  and  the  method 
adopted  by  the  persons  so  selected  in  appraising  and  de- 
termining the  amount  of  plaintiff's  loss  by  the  fire,  were 
in  contravention  of  the  public  policy  adopted  by  the  state, 
and  hence  the  awards  should  be  set  aside.  In  thus  con- 
tending, counsel  proceeds  upon  the  theory  that  the  act 
of  the  legislative  assembly  of  February  21,  1893  (Laws 
1893,  p.  133),*  operated  to  take  insurance  on  buildings 

♦Note.— Section  3577,  Hill's  Ann.  Laws  (passed  February  24, 1887),  is  as  fol- 
lows: "  Any  Are  insurance  company  doing  business  within  the  state  shall,  in  case 
of  a  loss  by  Are,  pay  to  the  insured  the  full  amount  of  the  policy,  or  the  amount 
for  what  he  or  she  is  insured ;  provided,  that  the  property  destroyed  be  worth  at 
the  time  of  the  loss  the  full  amount  for  which  it  was  insured.  In  case  the  prop- 
erty destroyed  is  not  worth  the  full  amount  for  which  it  was  insured,  then,  and 
in  such  case,  the  said  company  shall  pay  the  Insured  the  full  value  of  the  prop- 
erty insured.  In  case  of  partial  loss,  then,  and  in  such  case,  the  said  company 
shall  pay  to  the  insured  the  full  amount  of  such  loss;  provided,  the  amount  of 
the  policy  of  such  Insured  be  sufficient  to  cover  such  loss."  Act  of  February  21, 
1898 :  " The  amount  of  insurance  written  In  a  policy  of  Insurance  on  all  buildings 
insured  after  the  passage  of  this  act  shall  be  taken  and  deemed  the  true  value  of 
the  property  at  the  time  of  the  loss,  and  the  amount  of  the  loss  sustained,  and 
shall  be  the  measure  of  damage,  unless  the  insurance  was  procured  by  the  fraud 
of  the  insured,  or  the  loss  was  caused  by  the  criminal  act  of  the  assured.  It  shall 
be  lawful  for  any  Insurance  company  liable  to  pay  losses  occasioned  by  Are  to 
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out  of  the  provisions  of  section  3577,  Hill's  Ann.  Laws,* 
and  to  render  insurance  on  personal  property  a  valued 
policy.  Assuming,  without  deciding,  that  an  insurance 
company  and  the  insured  could  not  enter  into  a  contract 
inhibited  by  the  alleged  public  policy,  and  that  the  act 
of  1893  so  amended  section  3577  of  our  statutes  as  to 
bring  about  the  result  insisted  upon,  do  the  agreements 
to  submit  the  question  of  the  amount  of  loss  to  apprais- 
ers violate  any  public  policy?  The  agreement  for  sub- 
mission required  the  appraisers  to  estimate,  at  the  true 
cash  value,  the  loss  or  damage  by  fire,  and,  in  doing  so, 
u  to  take  into  consideration  the  age,  condition  and  loca- 
tion of  said  property  previous  to  the  fire,  and  also  the 
value  of  the  material,  or  any  portion  of  said  property, 
saved ;  and,  after  making  an  estimate  of  the  cost  of  re- 
pairing or  replacing  said  property,  a  proper  deduction 
shall  be  made  by  them  for  the  difference  between  the 
value  of  new  or  replaced  property  and  the  property  in- 
sured and  destroyed  or  4am^ged.  Said  appraisers  are 
hereby  directed  to  exclude  from  the  amount  of  damage 
any  sum  for  previous  depreciation  from  age,  location, 
ordinary  use,  or  any  cause  whatever,  and  simply  to  ar- 
rive at  the  damage  actually  caused  by  said  fire."  The 
appraisers,  in  pursuance  of  their  appointment,  reported 
as  follows  :  "  Having  carefully  and  accurately  estimated 
and  appraised  the  loss  and  damage  by  fire  of  October  14, 
1895,  to  the  property  of  S.  Stemmer,  agreeably  to  the 
foregoing  appointment,  we  hereby  report  that,  after  hav- 
ing taken  into  consideration  the  age,  condition  and  lo- 
cation of  the  property  previous  to  the  fire,  and  making 
proper  deductions  for  the  materials  and  portions  of  the 

rebuild  any  structure  or  building  wholly  or  partially  destroyed  of  the  same  style 
and  materials  and  of  equal  value  with  the  one  so  wholly  or  partially  destroyed, 
but  they  shall  make  their  election  so  to  do  within  thirty  days  after  notice  of  loss. 
In  case  there  is  a  partial  destruction  of  the  property  insured,  no  greater  amount 
shall  Ihj  collected  than  the  damages  sustained."—  Reporter. 
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property  saved,  also  making  deductions  for  depreciation 
and  other  causes,  we  have  appraised  and  determined  the 
damage  to  be  as  per  schedule  hereto  annexed  and  made  a 
part  hereof."  The  act  of  1893  provides  that  "in  case 
there  is  a  partial  destruction  of  the  property  insured,  no 
greater  amount  shall  be  collected  than  the  damages  sus- 
tained." It  will  thus  be  seen  that,  if  the  act  in  question 
converted  an  insurance  on  personal  property  into  a  val- 
ued policy,  the  amount  expressed  therein  is  not  payable 
except  in  case  of  total  loss. 

The  total  value  of  the  property  covered  by  the  several 
policies,  at  the  time  of  the  fire,  is  claimed  by  plaintiff  in 
his  proof  of  loss  to  have  been  $19,623.31,  while  it  will  be 
remembered  that  the  aggregate  amount  of  the  several 
policies  is  $11,750,  and  the  amount  of  loss  claimed  to 
have  been  sustained  is  $11,741.67  only;  from  which  it 
will  be  observed  that  the  loss  is  only  partial,  in  which 
case  it  was  incumbent  upon  the  insurance  companies, 
under  the  provisions  of  section  3577,  to  pay  "the  full 
amount  of  such  loss,"  and,  under  the  act  of  1893,  "no 
greater  amount  shall  be  collected  than  the  damages  sus- 
tained." These  terms,  "full  amount  of  such  loss,"  etc., 
undoubtedly  mean  indemnity  (Ostrander  on  Fire  Insur- 
ance, §  156 ;  1  Wood  on  Fire  Insurance,  §  41) ,  to  arrive 
at  which  must  necessarily  involve  a  consideration  of  sev- 
eral questions.  The  agreement  for  submission  was  tan- 
tamount to  written  instructions,  given  by  the  interested 
parties  to  the  appraisers,  to  guide  them  in  ascertaining 
the  amount  of  plaintiff's  loss.  True,  the  appraisers,  fol- 
lowing these  instructions,  reported  that  they  considered 
the  several  elements  which  tended  to  measure  the  amount 
of  the  loss  and  "other  causes,"  but  this  phrase  must  be 
used  in  the  light  of  the  submission,  which  instructed  the 
appraisers  simply  "to  arrive  at  the  damage  actually 
caused  by  said  fire";  and  hence  "other  causes"  must  be 
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understood  to  mean,  under  the  maxim  of  "ejusdem  gen- 
eris," such  causes  as  might  tend  to  fix  the  full  amount  of 
such  loss,  and  to  aid  them  in  making  an  award  equiv- 
alent to  the  damages  sustained.  We  do  not  think  the 
agreement  for  submission,  or  the  award  made  in  pursu- 
ance thereof,  violate  any  public  policy  which  the  state 
seeks  to  promote. 

It  is  insisted  that  the  agents  of  said  insurance  compa- 
nies falsely  represented  to  plaintiff  that  Godfrey  Fisher, 
who  resided  in  California,  was  impartial,  and  possessed 
sucli  qualifications  as  rendered  him  competent,  under  the 
terms  of  the  policies,  to  act  as  an  appraiser  of  losses  sus- 
tained by  fire,  and  that  plaintiff,  being  unacquainted 
with  him,  had  no  opportunity  to  inform  himself  as  to  the 
truth  of  such  representations,  and  hence  relied  thereon ; 
and  that  Fisher  had  been  frequently  employed  by  insur- 
ance companies  to  appraise  their  losses,  in  consequence 
of  which  he  was  not  impartial ;  and  that  such  employ- 
ment and  his  nonresidence  rendered  him  ineligible  to  act 
as  an  appraiser.  It  is  undoubtedly  true  that  it  was  the 
duty  of  each  party  to  select  an  impartial  appraiser,  but 
experience  teaches  that  selfishness  is  ordinarily  the  main- 
spring of  human  conduct,  in  view  of  which  each  party 
would  probably  seek  to  appoint  an  appraiser  who  was 
friendly,  at  least,  to  the  one  who  selected  him  ;  thus  im- 
posing upon  the  other  party  the  duty  of  closely  scrutiniz- 
ing the  character,  reputation  and  qualifications  of  the 
person  so  chosen  by  his  adversary  :  Fox  v.  Hazelton,  10 
Pick.  275.  Plaintiff  at  the  time  of  Fisher's  appointment 
knew  that  he  resided  in  California,  and,  if  his  residence 
tended  to  render  him  ineligible,  a  failure  to  except  him 
must  necessarily  be  deemed  a  waiver  of  any  objection  on 
that  ground:  2  Am.  &  Eng.  Enc.  Law  (2d  ed.),  637; 
Morse,  Arb.  100. 
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It  is  admitted  that  Fisher  had  been  appointed  by  both 
insurers  and  insured  to  appraise  losses  sustained  by  fire, 
and  it  does  not  appear  that  plaintiff  was  aware  of  this 
fact  when  the  appointment  was  made  in  the  case  at  bar. 
But  Fisher's  prior  service  as  an  appraiser  ought  not 
necessarily  to  have  rendered  him  incompetent.  If  a  per- 
son so  appointed  faithfully  discharges  his  duty  by  care- 
fully considering  the  issues  which  have  been  submitted 
to  him  and  renders  a  conscientious  award  thereon,  his 
experience  ought  to  render  him  more  competent  to  try 
similar  questions  rather  than  to  render  him  ineligible  on 
account  thereof.  We  are  unable  to  say,  from  a  careful 
inspection  of  all  the  evidence,  that  Fisher  had  formed  a 
preconceived  opinion  on  the  subject  matter  of  the  sub- 
mission, or  that  he  was  biased  or  prejudiced  against 
either  party. 

It  is  maintained  that  the  inadequacy  of  the  award  is 
so  gross  as  to  warrant  the  court  in  setting  it  aside.  In 
Bradshaw  v.  Agricultural  Insurance  Co.,  137  N.  Y.  137  (32 
N.  E.  1055) ,  the  court  having  found  that  an  award  made 
by  appraisers  was  $989.61  less  than  the  amount  of  dam- 
age sustained  by  a  fire,  and  that  an  appraiser  selected  by 
the  insurance  company,  whom  it  falsely  represented  to 
the  insured  as  an  impartial  person,  was  not  disinterested, 
set  aside  the  award ;  but  this  result  must  have  been 
reached  as  a  consequence  of  the  prejudice  of  the  ap- 
praiser instead  of  the  inadequacy  of  the  award,  or,  per- 
haps, the  combined  elements  of  prejudice  and  inadequacy 
afforded  the  reason  for  the  decree  rendered.  If  an  award 
is  adequate,  the  assured  could  not  be  injured  thereby, 
and  hence  it  would  seem  that  a  court  of  equity  would  be 
powerless  to  set  it  aside,  however  prejudiced  the  ap- 
praisers may  have  been.  In  the  absence  of  fraud  or 
misconduct  on  the  part  of  appraisers  in  the  discharge  of 
their  duties,  their  determination  is  final  and  conclusive, 
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the  rule  being  that  an  award  deliberately  and  honestly 
made  will  not  be  set  aside  merely  for  an  excess:  Nutter 
v.  Taylor,  78  Me.  424  (6  Atl.  835)  ;  Port  Huron  Railway 
Co.  v.  Callanan,  61  Mich.  22  (34  N.  W.  678) ;  Goddard  v. 
King,  40  Minn.  164  (41  N.  W.  659) ;  Ellicott  v.  Coffin,  106 
Mass.  365;  Davis  v.  Henry,  121  Mass.  150;  Underbill  v. 
Van  Cortlandt,  2  Johns.  Ch.  *339.  The  amount  of  dam- 
age claimed  to  have  been  sustained  by  plaintiff  is 
$11,741.67,  while  the  ambunt  awarded  by  the  appraisers, 
on  account  thereof,  is  only  $3,741, —  a  difference  of 
$8,000, —  but  the  disallowance  of  this  sum,  though  com- 
paratively large,  is  not  alone  sufficient  to  warrant  us  in 
setting  aside  the  award  when  the  evidence  on  which  it  is 
based  is  considered.  Plaintiff,  in  the  proof  which  he 
submitted  to  the  insurance  companies,  claimed  to  have 
sustained  a  loss  of  $1,085.25  on  machines,  tools,  etc., 
and  $395  on  sewing  machines.  These  items  being  con- 
sidered by  the  appraisers,  A.  Gaudion  and  W.  B.  Honey- 
man,  they  estimated  the  damage  thereto  to  be  but  little 
more  than  one-third  of  the  amount  claimed,  towit,  $528. 
The  evidence  shows  that  Mr.  Honeyman  is  a  manufac- 
turer of,  and  dealer  in,  machinery,  tools,  etc.,  and  as  a 
witness  he  testified  that  he  was  ready  and  willing  to 
repair  and  put  the  machinery,  tools,  etc.,  in  as  good  con- 
dition as  they  were  at  the  time  of  the  fire  for  the  amount 
of  damages  awarded  thereon.  The  evidence  also  shows 
that  the  witness  has  had  much  experience  in  his  line  of 
business.  From  this  award,  the  amount  of  which  is  not 
seriously  controverted  by  plaintiff,  it  is  evident  that  the 
claim  of  loss  on  this  class  of  property  was  very  much 
overestimated.  Plaintiff  claimed  to  have  lost  on  the 
other  property  covered  by  the  insurance  the  sum  of 
$10,261.42,  according  to  an  estimate,  as  in  the  case  of 
the  machinery,  tools,  etc.,  made  by  persons  selected  by 
himself .     The  damage  to  this  class  of  property  was  esti- 
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mated  by  Fisher  and  White  at  about  one-third  of  the 
amount  claimed  to  have  been  sustained  thereon,  towit, 
$3,213 ;  and  this  being  about  the  same  percentage  al- 
lowed on  the  claim  for  machines,  tools,  etc.,  by  Messrs. 
Gaudron  and  Honeyman,  it  would  seem  to  follow  that  it 
is  equally  correct,  and  hence  the  alleged  inadequacy  of 
the  award  is  not  so  gross  as  to  authorize  a  court  of  equity 
to  set  it  aside  :  Morris  v.  Ross,  2  Hen.  &  M.  408  ;  Pierce 
v.  Perkins,  17  N.  C.  250. 

It  is  claimed  that  Fisher  and  White  excluded  evidence 
which  tended  to  show  the  amount  of  damage  sustained, 
thereby  denying  to  plaintiff  a  hearing  on  the  merits  of 
the  controversy  and  rendering  the  award  invalid.  The 
rule  is  quite  general  that  the  exclusion  of  pertinent  and 
material  testimony  by  the  appraisers  is  usually  fatal  to 
the  award:  2  Am.  &  Eng.  Enc.  Law  (2ded.),655; 
Morse,  Arb.  142;  Mosness  v.  German  Insurance  Co.,  50 
Minn.  341  (52  N.  W.  932);  Van  Cortlandt  v.  Underhill, 
17  Johns.  405;  Canfield  v.  Watertown  Insurance  Co.,  55 
Wis.  419  (13  N.  W.  252);  Citizens'  Insurance  Co.  v. 
Hamilton,  48  111.  App.  593;  Hart  v.  Kennedy,  47  N.  J. 
Eq.  51  (20  Atl.  29).  An  exception  to  this  rule  seems 
to  be  that  if  the  persons  selected  as  appraisers  possess 
peculiar  skill  or  knowledge  concerning  the  subject  mat- 
ter, and  it  appears  that  the  parties  to  the  submission 
intended  to  rely  upon  such  skill  or  knowledge,  the 
appraisers  will  be  justified  in  refusing  to  hear  evidence 
(Morse,  Arb.  143;  Hall  v.  Norwalk  Insurance  Co.,  57 
Conn.  105,  17  Alt.  356);  but,  however  this  may  be,  it 
is  admitted  that  neither  of  said  appraisers  possessed  any 
peculiar  knowledge  of  skins  or  other  material  used  in 
manufacturing  gloves,  so  that,  if  they  be  regarded  in  the 
light  of  ordinary  arbitrators  and  rejected  material  evi- 
dence to  plaintiff's  prejudice,  it  necessarily  follows  that 
the  award  should  be  set  aside.     The  evidence  tends  to 
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show  that  plaintiff  was  present  when  Fisher  and  White 
examined  the  stock  and  manufactured  goods  that  had 
been  injured  by  the  fire,  but  he  was  not  permitted  to  vol- 
unteer any  information  concerning  his  loss,  his  answers 
being  confined  to  such  questions  as  were  propounded  to 
him  by  the  appraisers.  He  was  not  permitted  to  know 
what  amount  of  damage  the  appraisers  had  placed  upon 
any  of  the  stock  or  goods  until  the  award  was  made, 
whereupon  he  stated  to  the  appraisers  that  he  would  not 
accept  the  amount  awarded,  and  notified  them  that  he 
intended  to  offer  further  testimony.  The  appraisers 
called  one  Mathiesen,  a  competent  witness,  who  esti- 
mated the  value  of  the  skins  used  in  the  manufacture  of 
gloves  at  from  twenty-five  to  one  hundred  per  cent, 
more  than  the  invoice  prices  ;  but  plaintiff  claims  that 
they  relied  upon  their  own  knowledge  as  to  the  damage 
to  such  material,  and  not  being  experts  they  did  not 
know  the  effect  of  heat  upon  leather  and  skins  and 
refused  to  hear  any  evidence  which  would  have  enlight- 
ened them  on  the  subject,  and  consequently  did  not 
make  a  reasonable  allowance  on  account  thereof.  Steni- 
mer,  referring  to  what  he  said  to  Fisher  and  White  when 
they  were  appraising  this  material,  testified  as  follows  : 
"  I  told  them  time  and  time  again  I  was  willing  to  bring 
in  any  information  from  people  that  were  capable  and 
understood  that  class  of  goods  to  give  them  informa- 
tion "  ;  to  which  he  says  the  appraisers  replied  that: 
' 'If  we  need  to  we  will  get  them  ourselves."  Godfrey 
Fisher,  one  of  the  appraisers,  in  his  deposition,  states 
that :  "  Mr.  Stemmer  never  to  my  knowledge  offered  to 
produce  any  evidence  which  we  rejected."  While 
plaintiff  may  have  been  willing  to  have  brought  in  per- 
sons who  would  have  testified  concerning  the  amount  of 
his  damage,  he  did  not  produce  a  single  witness,  and 
such  being  the  case  it  cannot  be  said  that  the  appraisers 
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rejected  material  testimony.  Testimony  must  be  offered 
before  it  can  be  rejected,  and  a  statement  of  a  party's 
willingness  to  bring  in  witnesses  is  not  a  production  of 
testimony.  As  we  understand  it,  the  appraisers  simply 
refused  to  permit  plaintiff  to  participate  in  their  delibera- 
tions when  making  a  memorandum  of  the  losses  upon 
which  the  award  was  based.  In  other  words,  they 
declined  to  listen  to  the  advice  of  counsel,  but  we  are 
unable  to  find  from  a  careful  perusal  of  the  testimony 
that  the  appraisers  rejected  any  evidence  that  was 
offered. 

The  appraisers  used  pasteboard  cards  on  which  they 
noted  the  number  and  character  of  the  goods  examined, 
and,  when  they  had  agreed  upon  the  amount  of  damage 
resulting  thereto,  a  memorandum  thereof  was  entered  in 
books  kept  by  each  appraiser,  without  permitting  plain- 
tiff to  see  or  know  what  was  being  done.  PlaintifFs 
counsel  complain  of  this  method  of  keeping  the  appraise- 
ment from  the  knowledge  of  their  client  until  the  award 
was  made,  but  it  is  manifest  that  the  course  adopted  was 
prudent ;  for,  if  the  interested  parties  were  permitted  to 
examine  the  work  or  to  understand  the  deliberation  of 
the  appraisers  as  it  was  progressing,  it  is  possible  that, 
unless  the  amount  agreed  upon  tallied  with  the  expecta- 
tions of  the  parties,  a  controversy  might  ensue  which 
would  tend  to  destroy  the  free  agency  of  the  appraisers 
and  render  the  award  the  mere  conclusion  of  the  parties. 

The  evidence  also  shows  that  one  Charles  R.  Hallett, 
immediately  after  the  fire,  was  employed  by  the  insur- 
ance  companies  to  guard  the  damaged  property,  and  was 
performing  that  duty  when  the  appraisers  arrived  ;  and, 
being  called  as  a  witness,  he  testified  that  he  was  in- 
structed not  to  permit  anyone  to  enter  the  building  un- 
less it  was  satisfactory  to  Fisher ;  that  Stemmer  seemed 
to  be  trying  to  give  the  appraisers  information  ;  and  that 
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the  hardest  job  he  had  was  to  keep  Stemmer  back ;  and 
that  Fisher  frequently  said  to  Stemmer:  "You  keep 
back;  we  don't  wish  for  your  services  at  all."  This 
testimony  is  corroborated  by  that  of  Fisher,  who  says : 
"  Stemmer  seemed  to  be  talking  once  or  twice  in  there, 
and  I  told  Mr.  White  that  '  I  am  doing  business  with 
him,  and  I  certainly  don't  want  anybody  else  to  be  look- 
ing around  here  and  interrupting  our  work.'  "  Fisher, 
in  assigning  a  reason  for  his  treatment  of  Stemmer,  says  : 
"According  to  the  articles  of  agreement,  he  waived  his 
right,  and  I  thought  he  had  no  right  on  the  premises." 
There  is  no  stipulation  in  the  agreement  of  submission 
by  which  Stemmer  waived  his  right  to  be  present  at  the 
appraisement  of  his  loss,  or  to  give  testimony  concerning 
the  amount  of  damage  he  had  sustained.  But,  notwith- 
standing Fisher  thought  Stemmer  had  no  right  on  the 
premises,  he  was  allowed  to  remain  and  answered  such 
questions  as  were  propounded  to  him  touching  the  value 
of  his  goods.  True,  Fisher  mistook  the  law  applicable 
to  the  case  under  consideration  before  the  appraisers,  but 
an  honest  error  in  the  application  of  the  rules  of  evidence 
does  not  alone  constitute  a  valid  reason  for  setting  aside 
an  award  (Johnson  v.  Noble,  38  Am.  Dec.  485)  ;  and,  if 
the  rule  were  otherwise,  Stemmer,  by  not  offering  testi- 
mony, acquiesced  in  this  erroneous  judgment. 

It  is  maintained  that  certain  stationery,  envelopes, 
boxes,  fixtures,  etc.,  which  were  covered  by  the  insur- 
ance and  injured  by  the  fire,  were  not  embraced  within 
the  submission  or  award,  and,  having  been  damaged  by 
the  fire  to  the  extent  of  $272,  the  court  erred  in  its  re- 
fusal to  decree  a  recovery  of  that  amount  in  addition  to 
the  award.  The  evidence  shows  that  the  Prussian  Na- 
tional Insurance  Company  of  Stettin  had  in  its  policy 
"  $100  on  empty  boxes,"  the  Scottish  Union  &  National 
Insurance  Company  "  $50  on  stationery,"  and  the  West- 


June,  1898.]     Stemmkr  v.  Insurance  Company.  81 

Chester  Fire  Insurance  Company  "  $100  on  furniture  and 
fixtures."  The  submission  to  Fisher  and  White  con- 
tained the  following  clause:  "The  property  on  which 
loss  and  damage  is  to  be  estimated  and  appraised  is  on 
stock  of  skins  and  gloves,  manufactured  and  in  process 
of  manufacture,  and  on  materials  for  manufacturing  the 
same,  all  while  contained  in  the  third  floor  of  the  brick 
building  situate  on  the  southeast  corner  of  First  and 
Stark  streets,  Portland,  Oregon ;  also  a  stock  of  whips 
and  lashes  on  same  premises."  The  submission  to  Gaud- 
ron  and  Honeyman  embraced  the  following  :  "  The  prop- 
erty on  which  loss  and  damage  is  to  be  estimated  and 
appraised  is  scales,  laying-off  tools,  button  machines  and 
eyelet  machines,  press  and  tools  belonging  thereto,  cut- 
ting dies,  blocks  and  all  other  kinds  of  implements  of 
trade,  fifteen  assorted  machines,  furniture  and  fixtures, 
all  while  contained  in  the  third  floor  of  the  brick  building 
situate  on  the  southeast  corner  of  First  and  Stark  streets, 
Portland,  Oregon."  It  will  be  observed  that  the  sub- 
mission to  Gaudron  and  Honeyman  included  ' '  furniture 
and  fixtures,"  and  the  evidence  shows  that  the  appraisers 
estimated  the  damages  resulting  thereto  at  $165,  which 
was  included  in  their  award,  and,  such  being  the  case, 
the  question  of  "  stationery  and  boxes  "  only  remains  to 
be  considered. 

Plaintiff,  in  his  proof  submitted  to  the  defendant  com- 
panies after  the  award  was  made,  claimed  the  following 
as  total  loss  :  "  Stationery,  $50  ;  empty  boxes,  $25."  But 
their  counsel  insist  that  the  damage  to  the  "stationery, 
boxes,  fixtures,"  etc.,  was  duly  considered  by  the  ap- 
praisers, and  included  in  the  general  award,  and  due 
compensation  made  therefor.  In  New  York  Wood-Work- 
ing Co.  v.  Schnieder,  119  N.  Y.  475  (24  N.  E.  4),  Mr. 
Justice  Gray,  in   commenting   upon  the  extent  of   an 
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award,  says :  "In  the  absence  of  some  positive  proof  of 
neglect  or  refusal  by  the  arbitrators  to  decide  any  of  the 
particular  matters  presented  under  the  submission,  the 
presumption  holds  good  that  their  award  covers  all  of 
the  submission."  While  it  will  be  presumed  that  all 
matters  within  an  issue  which  have  been  submitted  to 
appraisers  have  been  passed  upon  by  them  when  the 
award  is  made,  it  cannot  be  presumed  that  the  award 
includes  matters  not  embraced  within  the  submission  :  2 
Am.  &  Eng.  Enc.  Law  (2d  ed.),  740;  Morse,  Arb.  367.  It 
clearly  appears  that  the  award  did  not  include  ' '  station- 
ery and  boxes,"  unless  these  were  embraced  within  the 
term  "  all  other  kinds  of  implements  of  trade."  "  Imple- 
ments "  are  defined  in  Anderson's  Law  Dictionary  to  be  : 
"  Things  necessary  to  any  trade,  without  which  the  work 
cannot  be  performed."  From  this  definition  it  is  quite 
evident  that  the  work  incident  to  the  manufacture  of 
gloves  could  be  performed  without  "empty  boxes''  to 
encase  such  goods,  or  "  stationery  "  to  promote  or  adver- 
tise plaintiff's  business;  and,  such  being  the  case,  we 
do  not  think  these  items  were  submitted  to  or  embraced 
within  the  award  of  the  appraisers. 

This  omission,  however,  does  not  authorize  a  court  of 
equity,  in  case  the  award  is  upheld,  to  decree  a  recovery 
on  the  demand  which  was  not  submitted,  because  for 
this  the  party  injured  thereby  has  an  adequate  remedy 
at  law  :  Bixby  v.  Whitney,  5  Me.  192  ;  McDonald  v.  Bacon, 
4  111.  428 ;  Pritchard  v.  Daly,  73  111.  523.  The  rule  that 
when  equity  obtains  jurisdiction  of  a  cause  for  one  pur- 
pose it  will  retain  it  until  complete  justice  is  adminis- 
tered can  have  no  application  to  the  case  at  bar,  for 
jurisdiction  to  set  aside  an  award  cannot  attach  except 
for  misconduct  of  the  arbitrators  or  mistake  in  the  award  : 
Hartford  Fire  Insurance  Co.  v.  Bonner  Mercantile  Co.,  44 
Fed.  151  (11  L.  R.  A.  628).  Mr.  Chief  Justice  Marshall, 
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in  Carnochan  v.  Christie,  24  U.  S.  (11  Wheat.)  446,  com- 
menting upon  the  decision  of  arbitrators,  concisely  states 
the  rule  as  follows  :  "But  the  award  ought  itself  to  settle 
finally  and  conclusively  the  whole  matter  referred  to 
them.  It  is  contrary  to  the  principle  of  a  general  refer- 
ence that  the  court  should  take  the  award  so  far  as  it 
goes  and  supply  all  omissions  by  its  decree.  The  award 
ought  to  be,  in  itself,  a  complete  adjustment  of  the  con- 
troversies submitted  to  the  arbitrators." 

It  is  also  claimed  that  the  plaintiff  is  entitled  to  inter- 
est on  the  amount  found  to  be  due  him  from  the  time  of 
his  loss  until  the  decree  was  rendered.  The  suit  is  not 
prosecuted  to  recover  the  amount  awarded,  and  the  dam- 
age sustained  by  plaintiff,  although  ascertained  by  the 
appraisers,  was  unliquidated  until  the  decree  was  ren- 
dered, for  which  reason  there  was  no  error  in  refusing  to 
allow  interest:  Hawleyv.  Dawson,  16  Or.  344  (18  Pac. 
692);  Pengra  v.  Wheeler,  24  Or.  532  (34  Pac.  354).  It 
follows  that  the  decree  is  affirmed. 

Affirmed. 

Decided  July  20,  1897. 

On  Motion  for  Leave  to  Draw  Money  on  Deposit. 

[49  Pac.  588.] 

Per  Curiam.  This  is  a  motion  by  plaintiff  for  an 
order  permitting  him  to  withdraw  certain  sums  of  money 
deposited  by  the  defendants  with  the  clerk  of  the  circuit 
court  of  Multnomah  County,  in  pursuance  of  a  decree  ren- 
dered against  them.  It  is  alleged  in  the  complaint  that 
plaintiff,  having  been  engaged  in  manufacturing  gloves 
in  the  City  of  Portland,  insured  his  stock  of  goods,  mate- 
rial, machinery,  tools,  etc.,  with  the  defendants,  and, 
while  the  policies  received  were  in  force,  a  fire  occurred, 
without  his  fault,  design  or  procurement,  in  consequence 
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of  which  his  property  so  insured,  which  was  then  of  the 
value  of  $19,623.31,  was  partially  destroyed,  thereby  en- 
tailing a  loss  of  $11,741.67 ;  that  thereafter  the  agents 
of  the  defendants,  refusing  to  make  any  proper  offer  to 
settle  said  loss,  and  taking  advantage  of  a  clause  con- 
tained in  each  of  said  policies,  induced  the  plaintiff  to 
agree  to  the  appointment  of  appraisers  to  adjust  the  same, 
in  pursuance  of  which  an  appraiser  was  nominated  by 
the  plaintiff,  and  another  by  the  defendants,  and  these 
persons  so  named  selected  another,  who  was  not  impar- 
tial or  disinterested,  but  had  theretofore  been  and  was 
in  the  habit  of  appraising  losses  by  fire  in  which  the  de- 
fendant companies  were  interested ;  that  the  persons  so 
selected  estimated  the  value  of  the  property  insured  at 
the  sum  of  $13,088,  and  the  loss  on  the  stock  of  goods 
and  material  at  $3,213,  and  on  the  tools  and  machinery 
at  $528.  The  suit  was  instituted  to  set  aside  the  award 
of  the  appraisers,  and  the  answer  of  defendants,  after 
denying  the  material  allegations  of  the  complaint,  avers 
that  plaintiff  caused  the  insured  property  to  be  burned  ; 
that  the  loss  thereby  occasioned  did  not  exceed  the  sum 
of  $3,213  on  the  stock  of  goods  and  material,  and  the  ad- 
ditional sum  of  $528  to  the  machinery,  etc. ;  and  pray 
that  the  said  submission  to  arbitration  and  the  awards 
made  by  the  appraisers  be  decreed  valid  and  binding,  and 
the  amount  so  determined  by  the  appraisers  be  found  to 
be  the  loss  sustained  by  plaintiff  by  reason  of  said  fire, 
if  any  loss  he  has  sustained  thereby,  and  for  further  re- 
lief. A  reply  having  put  in  issue  the  allegations  of  new 
matter  contained  in  the  answer,  a  trial  was  had,  resulting 
in  an  affirmance  of  the  award  made  by  the  appraisers, 
which  was  apportioned  to  the  defendants  as  follows  :  Scot- 
tish Union  and  National  Insurance  Company,  $723.50; 
Prussian  National  Insurance  Company,  $1,564.95  ;  Mag- 
deburg Fire  Insurance  Company,  $659.35;  Westchester 
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Fire  Insurance  Company,  $793 .20 .  The  defendants  there- 
upon deposited  with  the  clerk  the  several  amounts  so 
found  to  be  due,  but  plaintiff,  refusing  to  accept  the  same, 
appeals  from  the  decree  thus  rendered,  and  moves  in  this 
court  for  an  order  permitting  him  to  withdraw  the  sums 
so  deposited,  without  prejudice  to  his  right  of  appeal. 

It  has  been  held  in  this  state  that  where  the  pleadings 
admitted  a  certain  amount  to  be  due  at  all  events,  and 
such  sum  had  been  voluntarily  tendered  or  paid  after 
judgment  or  decree,  the  amount  so  tendered  or  paid  may 
be  accepted  by  the  prevailing  party,  without  waiving  his 
right  of  appeal :  Portland  Construction  Co.  v.  O'Neil,  24 
Or.  54  (32  Pac.  764) .  "  A  party,"  says  Cockrell,  C.  J., 
in  Bolen  v.  Cumby,  53  Ark.  514  (14  S.  W.  926) ,  "  may  pros- 
ecute his  appeal  from  a  judgment  partly  in  his  favor, 
and  partly  against  him,  even  after  accepting  the  benefit 
awarded  him  by  the  judgment ;  provided,  the  record  dis- 
closes that  what  he  recovers  is  his  in  any  event ;  that  is, 
whether  the  judgment  be  reversed  or  affirmed.  But  he 
waives  his  right  to  an  appeal  by  accepting  a  benefit  which 
is  inconsistent  with  the  claim  of  right  he  seeks  to  estab- 
lish by  the  appeal."  See  also  2  Beach's  Mod.  Eq.  §  926 
and  notes.  The  plaintiff,  realizing  the  force  of  the  rule 
announced  in  these  cases  and  that  his  receipt  for  the 
moneys  so  deposited  would  be  tantamount  to  an  affirm- 
ance on  his  part  of  the  award  which  he  seeks  to  set  aside, 
refused  to  accept  the  amount  so  decreed  by  the  court. 
The  effect  of  granting  plaintiff's  motion  would  be  a  prac- 
tical affirmance  of  the  decree  appealed  from  without  a 
hearing  on  the  merits,  and  since  he  has  refused  to  with- 
draw the  money  for  fear  of  the  consequences  on  the  right 
to  maintain  the  appeal,  we,  without  attempting  to  pass 
upon  the  issues  made  by  the  pleadings,  must  also  decline 
to  make  the  order  requested  for  fear  our  act  might  be  con- 
strued as  legislating  in  the  Interest  of  the  future  conduct 
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of  the  parties  instead  of  applying  the  law  to  their  past 

transactions.     The  motion  must  therefore  be  denied,  and 

it  is  so  ordered. 

Motion  Overruled. 


Decided  at  Pendleton,  13  August,  1898. 

STATE  v.  ASH. 

[64Pac.  184J 

1.  Compounding  Crime— Defenses.  — One  chained  witfa  compounding  and 
agreeing  to  conceal  a  crime  for  a  consideration  ( Hill's  Ann.  Laws,  g  1839 )  can- 
not set  up  as  a  defense  that  he  subsequently  arrested  and  prosecuted  the  per- 
son whom  he  had  agreed  to  protect.  « 

2.  Idem.— An  officer  of  the  law  who  agreed  for  a  reward  to  compound  a  crime 

and  not  to  prosecute  the  guilty  parties  cannot  escape  responsibility  for  his 
conduct  by  showing  that  he  acted  under  the  direction  of  his  superior  officer 
and  gave  him  the  entire  consideration. 

From  Baker :  Robert  Eakin,  Judge. 

J.  L.  Ash,  having  been  convicted  for  a  crime,  appeals. 

Affirmed. 
Messrs.  Esteb  &  Wench  for  appellants. 

Mr.  Hugh  E.  Courtney,  district  attorney,  for  the  state. 

Mr.  Justice  Bean  delivered  the  opinion. 

The  defendant,  having  been  convicted  for  compound- 
ing and  agreeing  to  conceal  a  crime  for  reward,  by  receiv- 
ing and  accepting,  on  July  18, 1897,  while  a  police  officer 
of  Baker  City,  the  sum  of  $5  from  the  keeper  of  a  bawdy 
house,  under  a  promise  and  agreement  that  such  pay- 
ment would  protect  her  from  prosecution  for  one  month, 
brings  the  case  here  on  appeal,  assigning  error  of  the 
trial  court  in  sustaining  the  objection  of  the  state  to  evi- 
dence offered  by  the  defense,  and  in  refusing  to  give  cer- 
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tain  instructions  to  the  jury.  A  detailed  statement  of 
the  facts  is  unnecessary.  It  is  enough  that  they  were 
amply  sufficient  to  justify  the  verdict.  The  receipt  of 
the  money  by  the  defendant  is  admitted,  and  the  ques- 
tion of  his  intent  and  purpose  in  taking  it  was  properly 
submitted  by  the  court  to  the  jury,  and  its  findings  are 
conclusive  on  that  point. 

1.  The  first,  fourth  and  fifth  assignments  of  error  relate 
to  the  ruling  of  the  court  in  denying  the  defendant  the 
right  to  show  that  he  caused  the  arrest  and  secured  the 
conviction  of  the  prosecutrix  in  September,  1897,  for 
keeping  a  bawdy  house  during  the  time  he  is  alleged  to 
have  agreed  to  shield  her  from  prosecution,  and  in  refus- 
ing to  instruct  the  jury  that  by  reason  thereof  he  should 
be  acquitted.  There  is  no  merit  in  either  of  these  posi- 
tions. The  arrest  and  conviction  sought  to  be  proven 
were  long  after  the  crime  charged  in  the  indictment  had 
been  fully  consummated,  and  after  defendant  had  been 
indicted  therefor ;  and  it  is  no  defense  to  a  prosecution 
for  compounding  a  crime,  under  the  statute,  that  the 
defendant  subsequently  institutes  a  prosecution  against 
the  party  whom  he  promised  to  protect.  The  statute 
makes  it  a  crime  for  any  person  having  knowledge  of  the 
commission  of  a  crime  to  receive  or  accept  any  gift  or 
gratuity,  valuable  consideration,  or  thing  whatever,  or 
any  promise  to  do  or  cause  to  be  done  any  act  beneficial 
to  such  person,  with  the  understanding  or  agreement, 
express  or  implied,  to  compound  or  conceal  such  crime, 
or  not  to  prosecute  therefor  or  give  evidence  thereof : 
Hill's  Ann.  Laws,  §  1839.  Under  this  statute  the  offense 
is  complete  when  the  consideration  or  thing  of  value  is 
received,  or  promise  made,  with  such  understanding  or 
agreement ;  and  a  subsequent  violation  by  a  guilty  party 


88  State  v.  Ash.  [33  Or. 

of  his  agreement  is  no  defense  to  his  prosecution,  what- 
ever may  have  been  the  rule  at  common  law. 

The  second  and  third  assignments  of  error  relate  to 
the  refusal  of  the  court  to  permit  the  defendant  to  show 
that  prior  to  the  time  he  received  the  money  of  the  pros- 
ecutrix he  had  been  directed  by  the  chief  of  police  to 
make  such  collections,  and  that  two  or  three  days  after 
lie  received  the  money  he  turned  it  over  to  his  superior 
officer.  But  there  was  no  error  in  the  ruling  on  either 
of  these  points.  If  the  defendant,  as  the  jury  found, 
corruptly  exacted  a  sum  of  money  from  the  prosecutrix 
upon  his  agreeing  to  conceal  her  crime  and  not  to  prose- 
cute or  give  evidence  against  her,  he  is  guilty  under  the 
statute,  although  he  retained  no  part  of  the  considera- 
tion (  State  v.  Ruthven,  58  Iowa,  121,  12  N.  W.  235 ) ,  and 
it  would  be  no  defense  that  he  was  acting  under  instruc- 
tions of  another. 

2.  The  sixth  assignment  of  error  is  that  the  court 
refused  defendant's  request  to  charge  the  jury  that, 
before  they  could  find  him  guilty  of  the  crime  charged, 
they  must  be  satisfied  that  there  was  an  intent  on  his 
part,  in  receiving  the  money  from  the  prosecutrix,  to 
compound  a  crime,  and  in  determining  such  fact  they 
should  inquire  whether  the  defendant  received  the 
money  for  his  own  personal  benefit  or  gain,  or  for  the 
city,  under  real  or  supposed  instructions  from  the  city  or 
its  officers,  and  that  they  must  also  take  into  considera- 
tion what  disposition  he  made  of  the  money,  and  whether 
he  did  conceal  the  fact  that  the  prosecutrix  was  keeping 
a  bawdy  house,  or  refuse  to  prosecute  or  give  evidence 
against  her.  For  reasons  already  suggested,  this  pro- 
posed instruction  embodied  matter  wholly  immaterial  to 
any  issue  in  the  case,  and  was  therefore  properly  refused. 
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All  the  material  and  important  parts  thereof  were  cov- 
ered by  and  embodied  in  the  general  charge. 

And  finally  it  is  claimed  that  the  statute  under  which 
the  defendant  was  indicted  does  not  apply  to  the  com- 
pounding or  concealing  of  crimes  in  violation  of  city 
ordinances.  But  there  is  no  such  question  in  the  record. 
The  general  laws  of  the  state  make  it  a  crime  to  keep  or 
set  up  a  bawdy  house  (Hill's  Ann.  Laws,  §  1867)  and 
there  is  no  intimation  in  the  record  that  the  defendant 
was  not  indicted  for  compounding,  or  agreeing  not  to  pun- 
ish or  give  evidence  against  the  prosecutrix  for  a  viola- 
tion of  that  statute.     Finding  no  error  in  the  record,  the 

judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Decided  90  April,  1898;  rehearing  denied. 
HAYDEN  v.    PBARCE. 

[52  Pac.  1049] 

1.  Joint  and  Several  Judgment.— In  an  action  against  several  defendants 

on  an  alleged  Joint  demand,  there  cannot  be  a  Joint  Judgment  against  some 
of  them  for  part  of  the  claim  and  against  others  or  another  for  another  part. 
Under  section  98,  Hill's  Ann.  Laws,  there  cannot  be  a  Joinder  of  distinct 
causes  of  action  against  parties  severally  liable. 

2.  When  Writ  of  Review  Will  Lie.— Where  a  misjoinder  of  causes  of  action 

appears  on  the  face  of  the  complaint  the  plaintiff  should  be  required  to  elect 
on  which  cause  he  will  proceed ;  but  when  the  defect  is  not  apparent  until  the 
Judgment  is  entered  a  writ  of  review  will  He  to  correct  the  error. 

From  Marion:  Henry  H.  Hewitt,  Judge. 

Appeal  from  an  order  of  the  circuit  court  dismissing 

a  writ  of  review  from  a  justice's  court. 

Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Messrs.  William  II.  Holmes  and  William  M.  Kaiser. 

For  respondent  there  was  an  oral  argument  by  Mr. 
John  A.  Carson,  with  a  brief  over  the  name  of  (■arson  & 
Fleming,  urging  this  point. 


90  Hayden  v.  Pearce.  [33  Or. 

At  common  law  this  judgment  could  not  be  sustained, 
but  in  Oregon  it  is  no  longer  necessary  to  obtain  judg- 
ment against  all  the  joint  parties  :  See  sections  60  (  sub. 
3),  244  and  245,  Hill's  Ann.  Laws. 

These  sections  have  been  considered  by  this  court,  and 
it  has  been  declared  that  it  is  proper  to  enter  a  several 
judgment  in  an  action  founded  upon  a  contract  which  is 
either  joint  or  several  or  both.  The  true  criterion  is 
whether  or  not  a  separate  action  might  have  been  main- 
tained, and  if  it  could  a  several  and  separate  .judgment 
is  proper  :  Sears  v.  McGreiv,  10  Or.  48  ;  Ah  Lep  v.  Gong 
Choy,  13  Or.  205 ;   Hamm  v.  Basche,  22  Or.  513. 

The  following  authors  support  the  view  that  in  a  case 
like  this  a  several  judgment  might  properly  be  entered : 
Black  on  Judgments,  §  236 ;  Freeman  on  Judgments, 
§  43;  Pomeroy's  Code  Remedies  (3d.  ed.),  §  290;  Aul- 
bach  v.  Dahler  (Idaho),  43  Pac.  192 ;  Hubbell  v.  Wolf,  15 
Ind.  204;  Carmen  v.  Whitaker,  26  Ind.  509;  Stafford  v. 
Natt,  51  Ind.  535;   Hempy  v.  Ransom,  33  Ohio  St.  313. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  appeal  from  a  judgment  of  the  circuit  court 
dismissing  a  writ  of  review,  and  affirming  a  judgment  of 
a  justice's  court.  The  facts  are  that  on  July  27,  1895, 
the  defendant  in  this  proceeding  commenced  an  action 
in  the  justice's  court  for  Salem  District  against  Ben.  and 
Clell  Hayden  to  recover  $121.76  upon  an  account  for 
goods,  wares  and  merchandise  alleged  to  have  been  sold 
and  delivered  by  his  intestate  to  the  defendants  jointly. 
Both  defendants  were  served  with  process,  and  answered 
separately,  denying  all  the  material  allegations  of  the 
complaint.  Upon  the  trial  it  appeared  that  the  account 
sued  on  was  made  up  in  part  of  sundiy  items  of  goods, 
wares  and  merchandise  sold  and  delivered  to  the  defend- 
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ants  jointly,  and  in  part  of  goods  sold  and  delivered  to 
the  defendant  Ben.  Hayden  individually  ;  whereupon  the 
court  segregated  the  several  amounts  due,  and  entered 
judgment  against  the  defendants  Ben.  and  Clell  Hayden 
jointly  for  $76.90,  and  a  several  judgment  against  Ben. 
Hayden  for  the  remainder,  and  the  only  point  on  this 
appeal  is  whether  such  judgment  is  valid. 

1.  At  common  law,  in  an  action  brought  against  two 
defendants  on  an  alleged  joint  demand,  a  judgment 
could  not  be  rendered  against  both  for  a  part  of  the 
amount  sued  for,  and  a  several  judgment  against  one  for 
the  remainder,  because  (1)  in  such  an  action  a  judgment 
must  be  given  against  all  the  defendants  or  none ;  and 
(2)  causes  of  action  against  two  or  more  defendants 
could  not  be  joined  with  a  cause  of  action  against  one  of 
them  separately.  The  first  of  these  objections,  however, 
is  obviated  by  sections  244  and  245  of  our  statute  (Hill's 
Ann.  Laws),  the  effect  of  which  is  that  "when  in  an 
action  upon  a  joint  contract  it  is  determined  that  one 
or  more  of  the  defendants  are  not  liable,  but  that  one  or 
more  of  the  others  are,  judgment  may  be  given  and  ren- 
dered against  those  liable,  whether  their  liability  be  joint 
or  several,  and  the  other  defendants  may  be  dismissed  ": 
Tillamook  Dairy  Association  v.  Schermerhoni,  31  Or.  308 
(51  Pac.  438) .  But  these  sections  are  only  intended  to 
obviate  the  objection  of  a  variance  between  the  allega- 
tions and  the  proof,  and  to  enable  the  plaintiff  to  recover 
one  judgment  against  such  of  the  defendants  as  may  ap- 
pear from  the  proof  to  be  liable,  notwithstanding  the  fact 
that  other  parties  may  be  made  joint  defendants.  They 
do  not  authorize  different  judgments  in  one  action  upon 
independent  causes  of  action  which,  both  at  common  law 
and  under  our  statute,  cannot  be  joined.  It  is  expressly 
provided  by  statute  that  the  causes  of  action  which  may 
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be  united  in  one  complaint  ' '  must  affect  all  the  parties 
to  the  action"  (section  93,  Hill's  Ann.  Laws),  and  this 
is  but  declaratory  of  the  common  law,  and  prohibits  a 
joinder  of  separate  and  distinct  causes  of  action  against 
parties  severally  liable  :  Bliss  on  Code  Pleading,  §  123  ; 
IjeRoy  v.  Shaw,  2  Duer,  626 ;  Trowbridge  v.  Forepaugh,  14 
Minn.  133;  Langevin  v.  City  of  St.  Paul,  49  Minn.  189 
(51  N.  W.  817) .  It  is  clear,  therefore,  that  if  the  com- 
plaint had  stated  the  causes  of  action  according  to  the 
facts  as  found  by  the  justice,  it  would  have  been  bad  on 
demurrer,  and  the  plaintiff  would  have  been  compelled 
to  amend  by  striking  out  one  cause  of  action  or  the 
other  ;  and  he  cannot  evade  the  effect  of  a  misjoinder  by 
alleging  a  joint  cause  of  action,  when  in  fact  his  proof 
shows  that  he  is  attempting  to  recover  upon  a  cause  of 
action  against  the  defendants  jointly,  and  also  a  cause  of 
action  against  one  of  them  severally. 

This  question  was  directly  involved  in  Leonard  v.  Bob- 
bins, 13  Allen,  217.  In  that  case  the  plaintiff  brought  a 
joint  action  against  several  defendants  on  several  prom- 
issory notes,  and  the  jury  found  a  verdict  against  all  the 
defendants  on  some  of  them,  and  against  only  one  de- 
fendant upon  one  of  the  notes  ;  and  it  was  held  that  sep- 
arate judgments  according  to  the  findings  of  the  jury 
could  not  be  entered,  but  that  the  plaintiff  must  elect 
whether  he  would  take  judgment  against  all  the  defend- 
ants for  the  amount  of  the  notes  on  which  they  had  been 
found  jointly  liable,  or  against  the  one  for  the  amount  of 
the  note  on  which  he  alone  had  been  found  liable. 

2.  When  the  misjoinder  appears  from  the  complaint  it 
should  be  taken  advantage  of  by  demurrer,  and  the  plain- 
tiff required  before  trial  to  elect  upon  which  cause  of 
action  he  will  proceed  ;  but,  as  it  does  not  appear  on  the 
record  in  this  case  until  the  judgment,  resort  may  be 
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had  to  the  writ  of  review  for  the  correction  of  the  error 
by  a  superior  tribunal.  It  follows  that  the  judgment  of 
the  circuit  court  must  be  reversed  and  set  aside,  and  the 
cause  remanded  with  directions  to  modify  the  judgment 
of  the  justice's  court  by  dismissing  as  to  the  defendants 
jointly,  and  giving  judgment  against  Ben.  Hayden  on  his 
several  liability,  or  by  dismissing  as  to  him  individually, 
and  giving  judgment  against  him  and  his  co-defendant 
on  their  joint  liability,  as  the  plaintiff  may  elect. 

Reversed. 

Decided  at  Pendleton,  13  August,  1808. 

STATE  v.  HINKI/E. 

[5iPac.  156] 

1.  Duplicity— Waiver  of  Objection  — Aider  by  Judgment.— Error  in  over- 

ruling a  deihurrer  to  an  indictment  for  duplicity  is  not  waived  by  a  plea  of 
not  guilty  or  cured  by  a  J  udgment  of  conviction:  State  v.  Jarvi*,  18  Or.  3(10,  cited. 

2.  Indictment  — Duplicity.— An  indictment  which  in  the  same  count  charge** 

the  defendant  as  an  accessory  before  the  fact  in  the  crime  of  murder,  for 
which,  under  Hill's  Ann.  Laws,  \\  1280, 1729  and  2011,  he  may  be  found  guilty 
as  a  principal  and  punished  with  death,  and  also  as  an  accessory  after  the 
fact,  the  punishment  for  which,  under  \\  1290,2012, 2014,  is  imprisonment  in  the 
penitentiary,  is  had  for  duplicity. 

3.  Declarations  of  Co-conspirator  as  Evidence.*—  Statement*  made  by  a 

co-conspirator  after  the  common  enterprise  has  ended,  and  not  In  the  presence 
of  the  accused,  are  not  competent  evidence  against  the  latter:  State  v.  Magonc, 
82  Or.  20(5,  approved  and  followed. 

From  Grant:    Morton  D.  Clifford,  Judge. 

Richard  Hinkle  was  convicted  of  manslaughter  and 

appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
James  A.  Fee  and  Thornton  Williams,  with  an  oral  argu- 
ment by  Mr.  Fee. 

*  Note.— Previous  Oregon  decisions  to  the  same  effect  are:  Sheppard  v.  Yocum, 
10  Or.  417;  Oarnun  v.  Winters,  30  Or.  178;  State  v.  Tiec,  30  Or.  4o7,  and  State  v.  Ma- 
yone,  32  Or.  29fl.—  Reporter. 
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For  the  state  there  was  an  oral  argument  by  1W.  Chas. 
W.  Parrish,  district  attorney. 

Mr.  Justice  Moore  delivered  the  opinion. 

The  defendant,  Richard  Hinkle,  was  tried  upon  an 
indictment,  the  charging  part  of  which  is  as  follows : 
"  On  the  fifth  day  of  December,  1895,  in  the  county  of 
Grant  and  State  of  Oregon,  one  William  Bare  did  then 
and  there  feloniously,  and  of  deliberate  and  premeditated 
malice,  and  in  the  commission  of  a  robbery,  and  in  the 
attempt  to  commit  a  robbery,  kill  one  George  A.  Scott, 
by  then  and  there  purposely,  and  of  deliberate  and  pre- 
meditated malice,  and  feloniously,  and  in  the  commis- 
sion of  a  robbery,  and  in  the  attempt  to  commit  a  rob- 
bery, shooting  and  striking  him,  the  said  George  A. 
Scott,  in  and  upon  the  body  of  him,  the  said  George  A. 
Scott,  with  dangerous  weapons,  the  names  and  descrip- 
tions of  which  weapons  are  to  the  grand  jury  unknown, 
and  the  said  William  Bare  then  and  there  being  within 
shooting  and  striking  distance  of  him,  the  said  George 
A.  Scott,  and  the  said  Richard  Hinkle  did  then  and  there 
and  theretofore  feloniously,  purposely,  and  of  deliberate 
and  premeditated  malice,  aid,  incite,  encourage  and  abet 
the  said  William  Bare  in  the  commission  of  said  murder 
in  manner  and  form  as  aforesaid,  and  did  thereafter,  in 
said  county  and  state,  feloniously,  and  of  deliberate  and 
premeditated  malice,  counsel,  harbor  and  conceal  the 
said  William  Bare,  and  conceal  the  evidence  of  said  mur- 
der, and  assist  in  the  burning  and  consuming  of  the 
body  of  him,  the  said  George  A.  Scott,  contrary,"  etc. ; 
and  the  said  Hinkle,  having  been  convicted  of  the  crime 
of  manslaughter,  was  sentenced  to  imprisonment  in  the 
penitentiary  for  a  term  of  fifteen  years,  and  to  pay  a  fine 
of  $2,000,  from  which  judgment  he  appeals. 
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1.  Ituis  contended  by  defendant's  counsel  that  the 
indictment  charges  the  commission  of  more  than  one 
crime,  and,  having  demurred  to  the  duplicity,  the  court 
erred  in  overruling  the  demurrer,  for  which  reason  the 
judgment  ought  to  be  reversed.  The  statute,  in  prescrib- 
ing the  manner  of  stating  facts  constituting  an  offense, 
provides  that  the  indictment  must  charge  but  one  crime, 
and  in  one  form  only  (Hill's  Ann.  Laws,  §  1273) ,  and  any 
violation  of  this  rule  is  a  ground  of  demurrer  (Id.  §  1322)  ; 
but,  if  a  demurrer  for  the  duplicity  be  interposed  and 
overruled,  the  objection  to  the  pleading  is  not  waived  by 
a  plea  of  not  guilty,  nor  is  the  error  cured  by  a  judgment 
of  conviction  :  State  v.  Jarvis,  18  Or.  360  (23  Pac.  251)  . 

2.  In, view  of  this  rule,  can  it  be  said  that  the  indict- 
ment in  question  charges  the  commission  of  two  separate 
and  distinct  offenses  ?  This  inquiry  necessarily  involves 
a  consideration  of  the  several  methods  of  determining 
duplicity  in  an  indictment.  Except  in  a  few  instances, 
\h  which  the  perpetration  of  one  crime  involves  the  com- 
mission of  another,  or  where  one  crime  is  necessarily 
included  within  another,  the  rule  is  well  settled  that  if 
the  same  count  in  an  indictment  charge  the  commission 
of  two  offenses,  for  which  the  statute  imposes  different 
penalties,  or  if  an  indictment,  in  violation  of  the  pro- 
visions of  a  statute,  charge  in  separate  counts  the  com- 
mission of  more  than  one  crime,  the  duplicity,  if  made 
available  by  demurrer  or  appropriate  motion,  is  sufficient 
to  procure  the  arrest  or  reversal  of  a  judgment  rendered 
upon  such  pleadings:  Ben  v.  State,  58  Am.  Dec.  234, 
and  exhaustive  notes;  Com.  v.  Symonds,  2  Mass.  163; 
People  v.  Wright,  9  Wend.  193;  Greenlow  v.  State,  4 
Humph.  25;  Burgess  v.  State,  44  Ala.  190;  McGahagin 
v.  State,  17  Fla.  665;  State  v.  Wood,  13  Minn.  121. 

Applying  this  rule  to  the  case  at  bar,  it  will  be  observed, 
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from  an  inspection  of  the  first  part  of  the  averment  of 
the  indictment,  so  far  as  it  relates  to  Hinkle,  that  he  is 
charged  as  an  accessory  before  the  fact ;  but,  the  com- 
mon-law distinction  between  such  an  accessory  and  a 
principal  having  been  abrogated  in  this  state,  the  statute 
makes  him  a  principal,  in  view  of  which  he  might  have 
been  indicted,  tried  and  punished  as  such,  thus  rendering 
him,  in  case  of  conviction,  subject  to  the  death  penalty : 
Hill's  Ann.  Laws,  §§  1289,  1729,  2011 ;  State  v.  Steevea, 
29  Or.  85  (43  Pac.  947) .  It  will  also  be  seen  that  the 
second  clause  of  the  indictment,  applicable  to  defendant, 
charges  him  as  an  accessory  after  the  fact,  and  hence, 
upon  conviction  thereof,  he  could  only  have  been  pun- 
ished by  imprisonment  in  the  penitentiary  not  less  than 
one  nor  more  than  five  years,  or  by  imprisonment  in  the 
county  jail  not  less  than  three  months  nor  more  than  one 
year,  or  by  fine  not  less  than  $100  nor  more  than  $500 : 
Hill's  Ann.  Laws,  §§  1290,  2012,  2014.  Hence,  it  clearly 
appears  that  the  same  count  in  the  indictment  charges 
two  offenses,  punishable  by  different  penalties,  and,  such 
being  the  case,  it  is  manifest  that  duplicity  exists  in  the 
pleading. 

Duplicity  may  also  be  said  to  exist  when  evidence  which 
tends  to  prove  one  charge  fails  to  establish  the  other,  or 
when  a  judgment  of  acquittal  or  conviction  upon  one 
charge  is  ineffectual  as  a  plea  in  bar  to  the  other.  In 
either  case,  it  is  evident  that  the  indictment  is  vulnerable 
to  attack  by  demurrer,  or  may  be  successfully  assailed  by 
a  motion  to  quash  in  those  jurisdictions  which  prescribe 
the  latter  course  :  State  v.  Abrahams,  71  Am.  Dec.  399. 
Evidence  tending  to  prove  that  Hinkle  aided,  incited,  en- 
couraged and  abetted  Bare  in  the  commission  of  the  of- 
fense would  not,  in  our  judgment,  tend  to  establish  the 
fact  that  he  counseled,  harbored  and  concealed  his  alleged 
associate  or  concealed  the  evidence  of  his  crime.     It  is 
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evident,  also,  that,  if  defendant  were  acquitted  or  con- 
victed as  an  accessory  before  the  fact,  he  could  not  suc- 
cessfully interpose  the  judgment  as  a  plea  in  bar  to  an 
indictment  charging  him  as  an  accessory  after  the  fact. 
By  means  of  these  several  tests  it  will  be  seen  that  the 
indictment  in  question  charges  the  commission  of  more 
than  one  crime,  and  hence  the  court  erred  in  overruling 
the  demurrer. 

3.  It  is  also  contended  that  the  court  erred  in  permit- 
ting Henry  Strickland  to  testify,  over  defendant's  objec- 
tion and  exception,  in  substance,  that,  after  Bare  had  been 
tried  and  convicted  for  killing  Scott,  he  told  the  witness, 
in  Hinkle's  absence,  that,  in  pursuance  of  an  agreement 
with  the  latter,  he  killed  Scott  in  an  attempt  to  rob  him  ; 
that  he  thereupon  informed  Hinkle  of  what  he  had  done, 
and  the  latter  went  with  him  to  the  scene  of  the  homi- 
cide, from  which  they  took  the  body  of  their  victim  to, 
and  deposited  it  in,  a  deserted  cabin,  against  which  they 
placed  Scott's  cart,  whereupon  they  set  fire  to  the  build- 
ing, and,  after  it  was  burnt,  Hinkle  hid  the  irons  from 
the  cart,  and  killed  Scott's  mare.  It  is  urged  that,  if  it 
be  admitted  that  a  conspiracy  had  been  entered  into  be- 
tween Bare  and  Hinkle,  in  pursuance  of  which  Scott's 
life  was  taken,  the  unlawful  enterprise  had  been  fully 
performed  before  Bare  was  tried  and  convicted,  and,  while 
he  might  have  appeared  as  a  witness  against  Hinkle,  his 
admissions,  made  after  the  crime  was  fully  committed, 
were  clearly  inadmissible  at  the  trial  of  his  alleged  con- 
federate, who,  under  the  organic  law  of  the  state,  was 
entitled  to  meet  the  witnesses  face  to  face :  Const.  Or. 
art.  1,  §  11.  In  State  v.  Magone,  32  Or.  206  (51  Pac. 
452)  ,  the  point  insisted  upon  was  considered  and  decided 
as  contended  for,  the  court  saying:  "The  rule  is  uni- 
versal that  after  a  conspiracy  has  terminated,  either  suc- 

33  OR.— 7. 
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cessfully  or  in  defeat,  the  admissions  of  one  conspirator, 
by  way  of  recital  of  past  facts,  is  a  confession  of  his  own 
participation,  and  they  are  admissible  against  himself, 
but  are  not  admissible  against  his  companions  in  the  un- 
lawful enterprise."  In  addition  to  the  authorities  cited 
in  that  case,  see,  also,  as  illustrating  this  principle,  the 
following:  Whart.  Cr.  Ev.  §  699;  State  v.  Pike,  51  N. 
H.  105 ;  State  v.  Arnold,  48  Iowa,  566 ;  State  v.  West/all, 
49  Iowa,  328 ;  Lynes  v.  State,  36  Miss.  617  ;  State  v.  Dun- 
can, 64  Mo.  262 ;  Strady  v.  State,  5  Cold.  300 ;  People  v. 
Moore,  45  Cal.  19 :  People  v.  English,  52  Cal.  212 ;  People 
v.  Aleck,  61  Cal.  137.  The  admission  of  the  evidence 
complained  of  was  prejudicial  error,  and  for  these  reasons 
the  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  the  demurrer,  and  for  such  other 
proceedings  as  may  be  necessary,  not  inconsistent  with 

this  opinion. 
p  Reversed. 

Decided  at  Pendleton,  13  August,  1888. 
faf    3l|  SPROUIi    v.   WESTERN    ASSURANCE    CO. 

[54Pac.  180] 

1.  Agreement  to  Insure  — Presumption  as  to  Form  of  Policy.— Where 

nothing  Is  stipulated  In  a  preliminary  agreement  to  Insure  so  far  as  It  respects 
the  kind  of  policy  to  be  Issued,  the  law  presumes  that  the  parties  contem- 
plated the  policy  ordinarily  employed  by  the  company  to  cover  property  of 
the  kind  designated  In  the  agreement,  and  this  whether  Insured  sues  In  equity 
for  specific  performance  of  the  agreement  and  for  damages  In  pursuance 
thereof,  or  at  law  directly  on  the  agreement  for  damages  for  a  breach  thereof 
in  neglecting  to  issue  the  policy. 

2.  Incumbrances  — Waiver  of  Conditions  of  Policy.— Where,  In  the  course 

of  the  negotiation  of  a  preliminary  agreement  for  the  issuance  of  a  policy,  no 
inquiry  is  made  touching  incumbrances,  and  no  Intimation  is  given  appli- 
cant that  they  would  affect  the  Insurance,  the  denial  of  the  agreement  and  the 
withholding  of  the  policy  by  the  company  waives  a  condition  In  the  policy 

Note.— The  validity  of  oral  contracts  of  Insurance  is  considered,  with  a  col- 
lection of  the  authorities,  in  the  following  annotated  cases:  Buggies  v.  American 
Ins.  Co.,  (  N.  Y.)  11  Am.  St.  Rep.  074  ;  Long  v.  North  British  Ins.  Co.,  (  Pa.)  21  Am. 
St.  Rep.  879 ;  Croft  v.  Hanover  Ins.  Co.,  ( W.  Va.)  52  Am.  St.  Rep.  902 ;  Newark  Ma- 
chine Co.  v.  Kenton  Lis.  Cb.,  ( Ohio )  22  L.  R.  A.  769.—  Reporter. 
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against  incumbrances :  Koshland  v.  Home  Ins.  Co.,  31  Or.  321,  and  KosJUand  v. 
Hartford  Ins.  Cb.,  31  Or.  402,  applied. 

3.  Waiver  of  Proofs  of  Loss.— A  denial  of  an  oral  contract  to  insure  followed 
by  a  refusal  to  deliver  a  policy,  is  a  waiver  of  any  condition  or  rule  requiring 
proofs  of  loss :    Hardwick  v.  State  Ins.  Co.,  20  Or.  at  p.  557,  applied. 

From  Umatilla  :  Stephen  A.  Lowell,  Judge. 

Action  by  Thomas  J.  Sproul  against  the  Western  As- 
surance Company.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Bal- 
leray  &  Ilailey,  with  an  oral  argument  by  Mr.  John  J. 
Bailer  ay. 

For  respondent  there  was  a  brief  over  the  names  of 
Carter  &  Raley,  with  an  oral  argument  by  Mr.  Raley. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

This  is  an  action  on  an  alleged  oral  preliminary  con- 
tract for  insurance.  The  complaint,  after  showing  the 
ownership  of  the  property  and  its  value,  states,  in  brief, 
that  on  August  20,  1896,  while  plaintiff  was  such  owner, 
defendant  by  verbal  contract  insured  the  property 
against  loss  or  damage  by  fire  in  the  sum  of  $850  for  a 
period  of  two  months,  in  consideration  of  a  premium  of 
$12.75;  that  by  the  terms  of  the  agreement  defendant 
undertook  to  write  up  and  deliver  to  plaintiff  a  policy  of 
insurance  covering  said  property  within  a  reasonable 
time,  upon  the  delivery  of  which  plaintiff  was  to  pay  the 
stipulated  premium  ;  that  a  portion  of  said  property  was 
afterwards  consumed  by  fire  and  plaintiff's  damages 
under  the  contract  were  $650,  for  which  amount  he 
prays  judgment.  A  tender  of  the  premium  and  a 
demand  for  the  policy  on  the  part  of  the  plaintiff  and  a 
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refusal  by  the  defendant  is  averred,  as  is  also  proof  of 
loss  and  a  compliance  in  all  other  respects  by  plaintiff 
with  the  terms  of  said  contract.  The  defendant  contro- 
verts all  the  material  allegations  of  the  complaint  except 
those  touching  the  making  and  furnishing  proof  of  loss  ; 
and  for  a  further  and  separate  defense  alleges,  in  sub- ' 
stance,  that  whatever  verbal  contract  or  agreement,  if 
any,  was  made  or  entered  into  between  plaintiff  and 
defendant,  its  provisions  contemplated  the  issuance  by 
the  defendant  to  plaintiff  of  one  of  its  regular  printed 
forms  of  policies  usually  employed  by  it  to  cover  prop- 
erty of  the  nature  alleged  to  have  been  the  subject  of 
insurance,  which  if  issued  would  have  contained  a  con- 
dition that  said  policy,  unless  otherwise  provided  by 
agreement  indorsed  thereon  or  added  thereto,  should  be 
void  if  the  subject  of  insurance  be  personal  property  and 
be  or  become  incumbered  by  chattel  mortgage,  and  that 
in  violation  of  such  condition  the  property  was  so  incum- 
bered during  all  the^  times  stated  in  the  complaint,  and 
that  the  existence  of  such  incumbrance  was  unknown  to 
the  defendant  or  its  agents,  and  that  no  agreement  was 
made  or  entered  into  consenting  to  said  incumbrance. 
The  reply  denies  that  such  a  condition  constituted  any 
part  of  the  verbal  contract  or  agreement,  and  sets  up 
matter  intended  to  operate  as  a  waiver  by  defendant  of 
the  alleged  condition . 

At  the  trial  the  court  instructed  the  jury,  among  other 
things,  that  the  defendant  company  could  claim  no 
exemption  from  liability  on  account  of  any  provision  the 
policy  might  or  would  have  contained  if  it  had  been 
issued,  and  refused  an  instruction  asked  for  to  the  effect 
that  if  the  jury  should  find  from  the  evidence  that  noth- 
ing was  said  by  plaintiff  or  the  defendant's  agent  at  the 
time  the  alleged  verbal  agreement  was  entered  into  con- 
cerning the  kind  of  written  policy  which  was  in  contem- 
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plation  by  the  parties,  the  presumption  would  be  that 
they  had  in  mind  the  usual  and  ordinary  policy  then  in 
use  by  the  insurer  by  which  it  usually  covered  that 
species  of  property.  The  giving  of  the  former  and  the 
refusal  of  the  latter  instruction  form  the  basis  for  the 
principal  assignment  of  error. 

Two  remedies  seem  to  have  grown  up  and  are  now 
well  established  by  authority  for  redress  upon  a  prelimi- 
nary oral  contract  for  insurance  of  the  nature  of  the  one 
here  involved.  One  is  in  equity,  to  require  a  specific 
performance  of  the  agreement  to  issue  the  policy ;  and 
having  acquired  jurisdiction  for  that  purpose  the  court 
will,  in  order  to  avoid  a  multiplicity  of  suits,  administer 
full  relief  and  decree  a  recovery  for  the  amount  of  the 
loss  sustained  :  Baile  v.  St.  Joseph  Insurance  Co.,  73  Mo. 
371 ;  Eames  v.  Home  Insurance  Co.,  94  U.  S.  621 ;  Com- 
mercial Mut.  Insurance  Co.  v.  Union  Mut.  Insurance  Co., 
60  U.  S.  ( 19  How.)  318 ;  Croft  v.  Hanover  Insurance  Co., 
40  W.  Va.  608  (52  Am.  St.  Rep.  902,  21  S.  E.  854); 
McCann  v.  sEtna  Insurance  Co.,  3  Neb.  198;  Insurance 
Co.  v.  Colt,  87  U.  S.  (20  Wall.)  560.  The  other  by  an 
action  at  law  directly  upon  the  oral  or  verbal  agreement, 
and  the  relief  administered  will  be  damages  measurable 
by  the  loss  sustained  to  the  property  covered  by  reason 
of  its  injury  or  destruction  by  fire,  under  the  terms, 
limitations  and  conditions  of  the  agreement :  Campbell 
V.  American  Insurance  Co.,  73  Wis.  100  (40  N.  W.  661); 
Mobile  Insurance  Co.  v.  McMillan,  31  Ala.  711 ;  Angcll  v. 
Hartford  Insurance  Co.,  59  N.  Y.  171  (  17  Am.  Rep.  322  )  ; 
King  v.  Cox,  63  Ark.  204  (  37  S.  W.  877 ) ;  Myers  v.  Liver- 
pool  Insurance  Co.,  121  Mass.  338. 

The  question  involved  here  is  whether,  in  an  action 
upon  the  verbal  agreement  to  insure,  the  policy  which 
the  insurer  undertakes  and  agrees  to  issue  shall  be  con- 
sidered as  a  factor  in  any  manner  regulating  or  circum- 
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scribing  the  relief  to  be  administered ;  that  is  to  say, 
whether  the  terms,  conditions  and  limitations  which  the 
contemplated  policy  would  contain,  if  issued  in  accord 
with  the  understanding  of  the  parties,  enter  into,  limit 
or  control  in  any  particular  the  preliminary  agreement 
so  as  to  affect  the  remedy.  The  authorities  all  agree 
that  there  is  a  distinction  between  a  contract  of  insurance 
which  comprehends  the  issued  policy  and  a  contract  to 
insure.  The  one  is  executory  in  its  nature,  and  the  other 
executed.  It  is  plain  that,  if  a  suit  to  compel  specific 
performance  is  adopted,  the  policy  is  regarded  as  an  in- 
dispensable element  in  determining  the  measure  of  the 
relief,  because  the  remedy  is  eventually  applied  as  if  an 
action  had  been  instituted  directly  upon  the  policy.  The 
court  treats  the  contract  as  executed,  and  gives  relief 
upon  it  in  that  form.  The  effect  of  such  a  proceeding  is  to 
enforce  the  ultimate  intendment  of  the  parties,  including 
the  policy,  stipulations  and  conditions ;  for  the  remedy 
eventually  proceeds  as  if  the  policy  had  been  issued,  and 
the  suit  was  for  the  direct  enforcement  of  its  terms  and 
conditions.  So  that  the  policy  is,  at  least  in  an  equitable 
sense,  a  component  part  of  the  preliminary  contract.  In 
the  action  at  law  damages  are  demandable  for  a  breach  of 
the  preliminary  agreement.  The  usual  intendment  of 
such  an  agreement  is  that  a  policy  shall  issue  which  shall 
contain  the  specific  limitations  and  conditions  upon  which 
the  loss  insured  against  shall  be  payable.  A  failure  or 
refusal  to  issue  the  policy  constitutes  the  breach.  The 
undertaking  is  to  insure,  and  it  is  not  a  direct  or  abso- 
lute contract  to  pay  the  loss  wiiich  may  accrue  to  the 
insured  by  reason  of  destruction  or  injury  by  fire  to 
the  property  designated,  not  exceeding  the  stipulated 
amount.  Ordinarily,  nothing  is  said  in  the  preliminary 
arrangement  touching  what  acts  of  omission  or  commis- 
sion, if  any,  will  nullify  or  avoid  the  undertaking  to  pay 
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the  fire  loss,  or  what  conditions,  if  any,  shall  be  observed 
by  him  to  preserve  and  perfect  his  right  of  action  looking 
to  a  recovery  for  such  loss.  All  these  are  matters  of  de- 
tail, which  the  preliminary  conditions  contemplate  shall 
be  prescribed  by  the  policy  contracted  for.  But  the  in- 
surance is  effected  by  the  policy  the  issuance  of  which 
constitutes  the  ultimate  act  contemplated  by  the  execu- 
tory, and  completes  the  executed,  contract.  Now*  by 
what  measure  shall  damages  be  meted?  Shall  it  be  as  if 
the  contract  effectuated  absolute  insurance  of  the  prop- 
erty to  the  amount  of  the  stipulated  sum,  payable  un- 
conditionally in  case  of  destruction  or  injury  by  fire  with- 
out limitation  or  condition,  or  shall  it  be  as  the  contem- 
plated policy  would  have  prescribed  if  issued  and  ac- 
cepted by  the  parties?  Mr.  Wood,  in  his  work  on  In- 
surance (§  11),  says:  "The  distinction  between  a  con- 
tract of  insurance  and  a  contract  to  insure  is  that  the  one 
is  executed,  and  the  other  executory,  and  in  the  one  case 
the  action  is  upon  the  contract  for  the  loss  or  damage 
sustained  under  the  risk,  while  in  the  other  the  action  is 
for  a  breach  of  the  contract  for  not  insuring,  and  the 
measure  of  the  recovery  is  the  loss  sustained,  so  that  the 
effect  is  the  same  in  either  case."  The  principle  upon 
which  the  authorities  proceed  and  the  ultimate  conclu- 
sions at  which  they  have  arrived  are  in  harmony  with 
this  doctrine. 

1.  We  agree  with  counsel  that  where  nothing  is  stipu- 
lated in  the  preliminary  agreement  as  it  respects  the 
kind  or  nature  of  the  policy  to  be  issued,  the  law  pre- 
sumes the  parties  contemplated  the  usual  and  ordinary 
policy  employed  by  the  company  to  cover  property  of 
like  kind  and  nature  as  that  designated  in  the  agreement. 
The  authorities  are  numerous  and  uniform  to  this  effect. 
We  will  refer  to  some  of  them.     In  Eureka  Insurance  Co. 
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v.  Robinson,  56  Pa.  St.  256  (94  Am.  Dec.  65)  the  agree- 
ment was  evidenced  by  a  memorandum  entered  in  the 
company's  marine  docket  as  follows  :  "No.  6,570.  1865, 
June  23d.  Wm.  H.  Churchill,  for  account,  etc.,  (on) 
steamboat  River  Queen,  $6,000.  Total  insurance,  inclu- 
sive, $12,000,  against  fire  only,  while  finishing  at  the 
wharf  at  Pittsburg,  Pa.,  (  rate )  -J-  per  cent,  per  mo.,  from 
June  23d,  1865."  Subsequently  the  following  entry  was 
made  :  "  August  1st,  1865.  Loss,  if  any,  payable  to  Rob- 
inson, Rea  &  Co.,  for  benefit  of  creditors."  "Burned 
Sept.  10th,  1865."  The  court,  speaking  through  Strong, 
J.,  says:  "There  having  been  no  policy  issued,  and 
nothing  more  than  the  memorandum  above  quoted  en- 
tered upon  the  docket  of  the  insurers,  the  contract  is  to 
be  regarded  as  made  upon  the  terms  and  subject  to  the 
conditions  contained  in  the  ordinary  form  of  policies  used 
by  the  company  at  the  time.  Whether  the  contract  in 
this  case  was  one  of  marine  insurance  or  of  fire  insur- 
ance, it  is  not  necessary  at  this  stage  of  our  remarks  to 
determine.  The  company  was  authorized  to  issue  poli- 
cies of  both  descriptions,  and,  alike  in  the  customary 
forms  of  both,  it  was  made  the  duty  of  an  assured  to  no- 
tify the  insurers  of  any  insurance  subsequently  obtained 
elsewhere,  on  penalty  of  forfeiting  all  right  to  recover 
against  this  company.  In  fire  policies  such  notice  was 
required  to  be  given  with  reasonable  diligence,  and  in- 
dorsed upon  the  policy  or  otherwise  acknowledged  in 
writing  by  the  company.  In  marine  policies  the  form 
required  the  notice  to  be  given  at  the  office  of  the  com- 
pany, and  that  the  same  be  approved  and  indorsed  upon 
the  policy  by  the  secretary  or  other  authorized  officer  of 
the  company.  As  the  defendants  in  fact  issued  no  pol- 
icy in  either  form  in  this  case,  literal  compliance  with 
the  conditions  was  impossible.  But  it  was  doubtless  in- 
cumbent upon  the  plaintiffs  to  show  either  that  notice  of 
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the  subsequent  insurance  in  the  Monongahela  Insurance 
Company  was  given,  or  that  these  defendants  had  in 
some  way  dispensed  with  it."  It  was,  however,  subse- 
quently determined  that  the  contract  was  one  concerning 
fire  and  not  marine  insurance,  and  that,  although  the 
memorandum  was  entered  in  the  marine  docket,  the  na- 
ture of  the  risk  determined  the  nature  of  the  policy  con- 
templated by  the  parties.  The  case  is  instructive  and 
much  to  the  point  in  the  present  controversy,  as  the 
measure  of  the  loss  or  damages  would  have  been  differ- 
ent, owing  to  salvage  conditions  under  the  marine  pol- 
icy, from  that  provided  for  under  the  usual  fire  policy. 
In  Barre  v.  Council  Bluffs  Insurance  Co.,  76  Iowa,  609, 
(41  N.  W.  373),  Beck,  C.  J.,  says  :  "  While  the  action 
is  not  upon  the  policy  of  insurance,  it  cannot  be  doubted 
that  defendant's  liability  must  be  determined  by  the 
terms  and  conditions  of  the  policy,  which  also  must  de- 
termine the  plaintiff's  measure  of  damages  in  case  he 
recovers.  The  action  is  on  an  agreement  to  issue  a  pol- 
icy. Now,  it  is  plain  that  plaintiff's  damages  are  just 
what  he  would  have  recovered  if  the  policy  had  been  is- 
sued and  the  suit  brought  thereon.  It  is  also  plain  that 
defendant  undertook  to  issue  a  policy  in  the  usual  form 
of  its  policies  covering  like  risks.  The  law  will  presume 
that  the  minds  of  the  contracting  parties  met  upon  a 
contract  containing  the  terms  and  conditions  of  the  pol- 
icy usually  issued  by  defendant  covering  like  risks."  In 
Eames  v.  Home  Insurance  Co.  (94  U.  S.  621),  Mr.  Justice 
Bradley  says  concerning  the  contract  to  insure  :  "  It  is 
sufficient  if  one  party  proposes  to  be  insured,  and  the 
other  party  agrees  to  insure,  and  the  subject,  the  period, 
the  amount  and  the  rate  of  insurance  are  ascertained  or 
understood,  and  the  premium  paid  if  demanded.  It  wTill 
be  presumed  that  they  contemplate  such  form  of  policy, 
containing  such  conditions  and  limitations  as  are  usual  in 
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such  cases,  or  have  been  used  before  between  the  parties. 
This  is  the  sense  and  reason  of  the  thing,  and  any  con- 
trary requirement  should  be  expressly  notified  to  the 
party  to  be  affected  by  it."  So,  it  is  maintained  that  the 
relief  is  the  same  whether  action  is  brought  upon  the 
contract  or  the  policy.  In  Firemen's  Insurance  Co.  v. 
Kuessner,  164  111.  275  (45  N.  E.  540) ,  the  court  say  :  "A 
suit  to  enforce  the  liability  of  an  insurance  company  may 
be  brought  on  the  contract  for  insurance  as  well  as 
upon  the  policy.  The  real  cause  of  action  is  the  same 
in  both  the  contract  and  policy.  The  measure  of  dam- 
ages recoverable  is  the  same,  and  the  policy  must  be 
based  on  the  contract  of  insurance,  and  can  contain  no 
element  different  therefrom." 

It  has  also  been  held,  as  before  stated,  that  the  relief 
is  the  same  whether  it  is  sought  in  equity  to  enforce 
specific  performance  and  a  decree  for  damages  in  pur- 
suance thereof,  or  at  law  directly  upon  the  contract  for 
recovery  of  damages  for  a  breach  thereof  in  neglecting  or 
refusing  to  issue  the  policy  :  Nebraska  Insurance  Co.  v. 
Stivers,  27  Neb.  540  (43  N.  W.  351);  Gold  v.  Sun  Insur- 
ance Co.,  73  Cal.  217  (14  Pac.  786).  Turn  the  proposi- 
tion, therefore,  whichever  way  we  may,  the  policy  itself, 
which  is  in  the  mind  of  the  parties  when  the  preliminary 
agreement  is  entered  into, —  the  one  in  form  which  it  is 
usual  for  the  company  to  issue  covering  like  property, 
unless  otherwise  stipulated, —  becomes  a  controlling  fac- 
tor in  determining  the  relief  to  which  the  assured  is  en- 
titled. In  further  support  of  these  various  propositions, 
see  Van  Loan  v.  Farmers1  Insurance  Association,  90  N.  Y. 
280;  Home  Insurance  Co.  v.  Favorite,  46  111.  263;  Hub- 
bard v.  Hartford  Insurance  Co.,  33  Iowa,  325  (19  Am. 
Rep.  305);  Smith  v.  State  Insurance  Co.,  64  Iowa,  716 
(21  N.W.145);  State  Insurance  Co.  v.  Porter,  3  Grant, 
Cas.  123;  Newark  Machine  Co.  v.  Kenton  Insurance  Co., 
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50  Ohio  St.  549  (22  L.  R.  A.  768,  35  N.  E.  1060) ;  Salis- 
bury y.Hekla  Insurance %Co.,  32  Minn.  458  (21  N.W.552); 
De  Grove  v.  Metropolitan  Insurance  Co.,  61  N.  Y.  594  (19 
Am.  Rep.  305);  Lipman  v.  Niagara  Insurance  Co.,  121 
N.  Y.  454  (8  L.  R.  A.  719,  24  N.  E.  699) ;  Fuller  v.  Madi- 
son Insurance  Co.,  36  Wis.  603.  It  is  clearly  manifest 
from  these  authorities,  against  which  we  find  no  counter- 
vailing opinions,  that  the  court'  below  was  in  error  both 
upon  the  instruction  given  and  the  one  requested,  but 

refused,  and  for  this  reason  a  new  trial  must  be  had. 

« 

2.  There  was  another  question,  however,  presented  to 
the  court  below  by  a  requested  instruction,  and  rightly 
ruled,  the  consideration  of  which  may  serve  to  define 
mofe  clearly  the  nature  of  the  relief  obtainable  by  an 
action  upon  the  contract  or  agreement  to  insure.  The 
plaintiff  replied  to  the  defense  that  the  property  was 
incumbered  with  a  chattel  mortgage,  at  the  time  the  con- 
tract was  entered  into,  which  would  have  voided  the 
policy  if  issued,  by  stating  that  defendant's  agent  made 
no  inquiry  touching  any  incumbrance,  and  did  not  inform 
plaintiff  that  the  existence  of  such  a  condition  would  in 
any  manner  affect  the  insurance,  and,  therefore,  that  the 
company  waived  the  condition  against  incumbrances 
which  would  have  been  contained  in  the  contemplated 
policy.  The  court  was  asked,  but  refused,  to  instruct 
that  if  the  existence  of  such  chattel  mortgage  was  un- 
known to  the  defendant  or  its  agents,  and  no  agree- 
ment made  or  entered  into  consenting  to  said  mortgage, 
then  that  said  policy  would,  if  issued,  be  void.  Where, 
in  the  course  of  the  formulation  of  the  preliminary  agree- 
ment, no  inquiry  is  made  touching  incumbrances,  and 
no  intimation  is  given  that  they  would  in  any  way  affect 
the  insurance  stipulated  for,  and  the  contract  is  denied, 
and  the  policy  withheld,  we  think  it  operates  as  a  waiver 
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of  the  condition  in  the  policy  voiding  it  because  of  such 
incumbrances.  We  held  in  Koshland  v.  Home  Insurance 
Co.,  31  Or.  321  (49  Pac.  864),  that,  where  the  policy  is 
issued  with  the  knowledge  on  the  part  of  the  agent  that 
the  property  was  incumbered  by  mortgage,  the  condition 
was  waived  so  that  it  could  not  afterwards  be  insisted 
upon  by  the  company.  In  Nichols  v.  Fayette  Insurance 
Co.,  1  Allen,  63,  where  the  assured  disclosed  the  fact 
that  an  incumbrance  existed,  but  failed  to  state  the 
amount,  it  was  held  that  the  issuance  of  the  policy,  with 
the  limited  knowledge  thus  acquired,  was  a  waiver  of  the 
condition  against  incumbrances.  In  the  case  of  Geib  v. 
Enterprise  Co.,  found  reported  as  a  note  to  Geib  v.  Inter- 
national Insurance  Co.,  1  Dill.  449,  (Fed.  Cas.  No.  5,298) , 
the  defendant's  agent  had  procured  from  the  plaintiff,  a 
German  unable  to  read,  an  application  for  insurance, 
which  was  not  read  to  him ,  but  was  represented  to  be  all 
right,  no  inquiries  whatever  having  been  made  of  him 
respecting  incumbrances,  and  it  was  held  that  the  acts 
of  such  agent  constituted  a  waiver  on  the  part  of  the 
company  of  the  plaintiff's  duty  to  disclose  the  existence 
of  an  incumbrance  upon  the  property  covered.  To  the 
same  purpose  see  Klein  v.  Union  Insurance  Co.,  3  Ont. 
234,  261.  We  also  held  in  Koshland  v.  Hartford  Insurance 
Co.,  31  Or.  402  (49  Pac.  866) ,  that  a  failure  on  the  part  of 
the  assured  to  disclose  an  incumbrance,  when  no  inquiry 
is  made  on  the  part  of  the  company's  agent  concerning 
such  matters,  was  not  violative  of  the  provisions  of  the 
policy  that  it  should  be  void  if  the  insured  concealed  or 
misrepresented,  in  writing  or  otherwise,  any  material 
fact  or  circumstance  concerning  the  insurance  or  the  sub- 
ject thereof,  or  if  the  interest  of  the  insured  in  the  prop- 
erty be  not  truly  stated. 

Now,  where  the  policy  contains  stipulations  voiding  it 
on  account  of  certain  conditions  existing  at  the  time  of 
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its  issuance,  such  as  incumbrances  upon  the  property, 
other  insurance,  and  the  like,  the  assured  cannot  be  pre- 
sumed to  have  become  apprised  of  them  unless  some  in- 
timation thereof  has  been  conveyed  to  him  by  inquiry 
touching  the  subject  matter  of  such  conditions,  or  other 
distinct  notice  that  they  would  be  insisted  upon,  or  unless 
the  policy  has  been  issued  to  him  that  he  may  be  advised 
of  its  exact  terms  in  the  premises.  For  this  reason,  where 
the  existence  of  a  contract  to  insure  is  flatly  denied,  and 
the  issuance  of  the  policy  is  refused  and  withheld,  the 
company  should  be  held  to  have  waived  such  conditions 
as  are  calculated  to  void  it  at  the  very  moment  of  its  ex- 
ecution, unless  it  has  given  ample  notice  to  the  assured 
that  they  will  not  only  be  contained  in  the  policy,  but  in- 
sisted upon,  in  case  the  facts  which  are  supposed  to  give 
rise  to  the  stipulations  prove  to  be  falsely  represented. 

3.  So  it  is  as  it  respects  those  conditions  which  the  as- 
sured is  required  to  observe  in  order  to  perfect  his  remedy 
against  the  company.  A  withholding  of  the  policy,  and 
a  denial  of  the  right  to  its  issuance,  will  waive  the  con- 
ditions touching  proof  of  loss  :  Tayloe  v.  Merchant's  In- 
surance Co.,  50  U.  S.  (9  How.),  390;  Gold  v.  Sun  Insur- 
ance Co.,  73  Cal.  217  (14  Pac.  786);  Baile  v.  St.  Joseph 
Insurance  Co.,  73  Mo.  371 ;  and  Campbell  v.  American  In- 
surance Co.,  73  Wis.  100  (40  N.  W.  661) .  And  in  Hard- 
wick  v.  State  Insurance  Co.,  20  Or.  547-557  (26  Pac.  840) , 
it  was  held  that  such  an  act  precluded  the  company  from 
insisting  upon  the  stipulated  limitation  of  the  action  to 
enforce  payment.  But  the  assured,  under  the  authorities, 
is  held  accountable  under  all  conditions  of  the  contem- 
plated policy  which  are  calculated  to  protect  the  company 
against  subsequent  increase  of  hazard  without  its  con- 
sent, in  the  prescribed  manner,  if  it  is  possible,  without 
the  physical  existence  of  the  instrument  itself,  to  comply 
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therewith  :     Eureka  Insurance  Co.  v.  Robinson,  56  Pa.  St. 
256  (94  Am.  Dec.  65).     Reversed  and  remanded. 

Reversed. 
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Decided  at  Pendleton,  18  August,  1898. 

8TATE  v.  BARTMESS. 

[54Pac.lff7] 

1.  Impeaching  One's  Own  Witness—  Evidence.— Where  a  witness  gives  testi- 

mony which  is  unexpected,  the  court  may,  In  its  discretion,  permit  the  party 
calling  him  to  direct  the  attention  of  the  witness  to  circumstances  of  time, 
place,  and  persons  present,  to  refresh  his  memory  as  to  alleged  contradictory 
statements;  and  where  such  witness  answers  in  an  equivocal  manner,  and 
seemingly  tries  to  shade  bis  testimony  to  the  advantage  of  the  other  party, 
such  statements  made  by  him  at  another  time  may  be  given,  not  as  substan- 
tive proof,  but  by  way  of  explanation.  Langford  v.  Jones,  18  Or.  308,  and  State 
v.  Steeves,  2ft  Or.  85,  followed. 

2.  Impeaching  Question  — Persons  Present.— Where  It  is  desired  to  lay  a 

foundation  for  impeaching  a  witness  by  contradictory  statements  theretofore 
made,  it  Is  not  necessary  to  name  all  the  persons  who  were  present.  It  will 
be  sufficient  to  designate  a  few  of  them,  especially  where  the  contradictory 
statements  were  made  in  public,  and  then  anyone  who  heard  them  may 
testify. 

3.  Refreshing  Memory  From  Memoranda  — Witness.— Stenographic  notes 

made  at  a  preliminary  examination  may  be  used  to  refresh  the  memory  of 
the  person  who  made  them  to  contradict  the  testimony  of  a  witness,  where  a 
proper  foundation  therefor  has  been  laid. 

4.  Competent  Evidence  of  Situation.— On  a  trial  for  murder  evidence  is  ad- 

missible to  the  effect  that  the  tracks  of  the  deceased  occurred  at  regular  inter- 
vals to  the  point  where  he  fell,  although  there  were  many  tracks  around  the 
body,  but  none  other  in  the  furrow  where  the  deceased  was  walking,  as  bear- 
ing on  the  question  whether  the  deceased  made  any  hostile  advances  on  de- 
fendant. 

5.  Defendant  as  Witness  —  Cross-Examin ation  —  Impeachment,—  The  de- 

fendant in  a  criminal  action  who  voluntarily  testifies  in  his  own  behalf  may 
be  cross-examined  as  to  statements  made  on  his  preliminary  examination 
contrary  to  his  testimony  on  the  trial,  although  he  did  not  in  his  direct  ex- 
amination refer  to  the  preliminary  examination.  State  v.  Abrams,  11  Or.  109, 
followed ;  /State  v.  Lurch,  12  Or.  99,  and  State  v.  Saunders,  14  Or.  300,  distin- 
guished. 

6.  Appeal  — Unanswered  Question.— Alleged  error  in  excluding  an  answer 

to  a  question  Is  not  available  on  appeal  unless  the  bill  of  exceptions  shows 
that  counsel  stated  what  he  expected  the  answer  to  be.  Stanley  v.  Smith,  15 
Or.  505 ;  State  v.  Gallo,  18  Or.  423,  and  Vraft  v.  Dalles  City,  21  Or.  53,  followed. 

7.  Instructions  Must  he  Taken  Together  — Trial.— A  Judgment  will  not 

be  re  versed  because  some  instruction  considered  alone  may  be  subject  to 
criticism  where  the  instructions  as  a  whole  are  substantially  correct  and 
could  not  have  prejudicially  misled  the  Jury.  State  v.  Anderson,  10  Or.  418,  and 
State  v.  Hansen,  25  Or.  391,  applied. 
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8.  Evidence  of  Threats —Self-defense.—  An  Instruction  on  a  trial  for  mur- 

der that  evidence  of  threats  by  the  deceased  or  a  previous  quarrel  may  be  con- 
sidered by  the  Jury  if  the  circumstances  raise  a  doubt  as  to  whether  defendant 
acted  in  self-defense  in  order  to  aid  them  in  determining  who  was  the  aggres- 
sor is  not  prejudicial  to  defendant  where  he  is  convicted  of  manslaughter 
only,  and  if  the  Jury  had  not  considered  such  evidence  the  verdict  must  have 
been  a  finding  that  defendant  was  guilty  of  murder  in  the  first  or  second  de- 
gree. 

9.  Force  to  Expel  Trespassers— -Homicide.— The  right  within  a  reasonable 

time  to  employ  sufficient  force  to  expel  a  person  who  unlawfully  intrudes  on 
one's  premises  after  having  been  warned  to  depart  does  not  extend  beyond 
the  limits  of  the  dwelling  and  the  customary  outbuildings. 

10.  Instruction  on  Use  of  Deadly  Weapon.— An  instruction  that  "an  in- 
tent to  murder  is  conclusively  presumed  from  the  deliberate  use  of  a  deadly 
weapon,  causing  death  within  a  year,  if  not  done  in  self-defense  or  in  the 
rightful  and  necessary  defense  of  property,"  is  cured  by  a  modification  to  the 
effect  that "  this  does  not  raise  a  presumption  of  murder  in  the  first  de- 
gree; it  only  uses  the  term  '  murder,'  and  cannot  raise  a  presumption  greater 
than  murder  in  the  second  degree."  State  v.  Carver,  22  Or.  602,  cited. 

From  Union:  Robert  Eakin,  Judge. 

George  W.  Bartmess  was  convicted  of  manslaughter 

and  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Thos.  II.  Crawford,  Baker  &  Baker  and  J.  W.  Knowlcs, 
with  an  oral  argument  by  Messrs.  Crawford  and  J.  F. 
Baker.  » 

* 

For  the  state  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Hugh  F.  Courtney ,  district  attorney,  and  Jam.es 
A.  Fee. 

Mr.  Justice  Moore  delivered  the  opinion. 

George  W.  Bartmess  was  indicted  for  the  crime  of 
murder  in  the  first  degree,  alleged  to  have  been  com- 
mitted in  the  killing  of  one  Henry  Sidal,  and,  having 
been  tried  therefor,  was  convicted  of  manslaughter,  and 
sentenced  to  imprisonment  in  the  penitentiary  for  a  term 
of  ten  years.     From  this  judgment  he  appeals,  assigning 
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as  error  the  action  of  the  trial  court  in  admitting  and 
rejecting  testimony,  and  in  giving  and  refusing  certain 
instructions. 

It  is  contended  by  defendant's  counsel  that  the  court 
erred  in  permittig  the  state  to  cross-examine  its  own 
witness,  and  attempt  to  impeach  him  upon  an  immate- 
rial matter.  To  render  the  exception  intelligible,  it  is 
deemed  expedient  to  detail  the  circumstances  which  led 
up  to  the  homicide  :  The  testimony  tends  to  show  that 
defendant  having  leased  to  deceased  and  one  Henry 
Ruhnstroth  a  tract  of  land  for  farming  purposes,  a  con- 
troversy arose  between  him  and  them  as  to  the  right  of 
possession  of  a  garden ;  that  on  April  25,  1897,  Sidal 
drove  to  the  garden  with  a  plow  in  his  wagon  and 
attempted  to  pass  through  a  gate  which  Bartmess  was 
trying  to  hold  in  position,  so  as  to  prevent  him  from 
entering  and  plowing  the  garden,  but  Sidal  pushed  the 
obstruction  down,  took  the  plow  from  the  wagon  and 
threw  it  on  the  gate  over  which  he  stepped  and  pursued 
Bartmess  a  short  distance  towards  the  latter's  house, 
about  one  hundred  yards  off,  to  which  he  fled  through 
an  opening  in  the  fence.  Sidal  thereupon  hitched  his 
team  to  the  plow,  and  commencing  at  an  opening  in  the 
fence  near  the  southeast  corner  of  the  garden  plowed 
once  around  the  lot.  In  the  meantime  Bartmess,  hav- 
ing obtained  a  Winchester  rifle  at  the  house,  returned  to 
a  gate  on  the  east  side  of  the  garden  as  Sidal  was  plow- 
ing the  second  furrow  around  the  north  end  of  the  lot, 
and  fired  over  his  head.  As  Sidal  reached  the  southeast 
corner  of  the  garden,  completing  the  second  furrow,  he 
was  shot  by  Bartmess,  the  bullet  entering  the  left  side  at 
a  point  above  the  hip,  passing  to  the  right  and  a  little 
downward,  severing  the  left  common  iliac  artery  and 
lodging  in  the  fifth  lumbar  vertebra,  from  the  effect  of 
which  he  died  in  a  very  few  minutes.     The  state  insists 
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that  he  was  instantly  killed  in  his  tracks  as  he  followed 
the  plow,  while  Bartmess  says  he  was  shot  as  he  was 
approaching  him  in  a  threatening  manner.  Bartmess 
testified,  in  substance,  that,  after  he  fired  the  first  shot 
he  passed  through  the  garden  gate  and  went  towards  the 
southeast  corner  of  the  lot,  towards  which  Sidal  was 
plowing ;  that  as  the  latter  reached  the  gap  in  the  fence 
he  told  him  to  drive  out,  and  upon  his  refusal  he 
repeated  the  command,  whereupon  Sidal  threw  the  lines 
from  his  shoulder,  passed  around  the  horses  and  came 
seven  or  eight  feet  towards  him  ;  that  he  twice  told  him 
to  stand  back,  but  seeing  him  still  approaching  and  fear- 
ing that  his  life  was  in  danger  he,  without  taking  aim, 
fired  the  gun  at  a  distance  of  twelve  or  thirteen  feet  from 
Sidal,  who,  being  hit,  placed  his  hands  to  his  side,  went 
backward  about  eleven  feet,  turned  around  and  lay  down. 

1.  Henry  Ruhnstroth,  a  witness  for  the  state,  testified 
that,  when  Sidal  threw  the  plow  on  the  gate,  he  followed 
Bartmess  several  steps  towards  the  latter's  house  ;  and, 
the  question  being  asked  as  to  how  many  steps  were 
taken,  he  replied  :  "I  couldn't  say  exactly  ;  maybe  three 
or  four,  something  like  that."  The  attention  of  the  wit- 
ness having  been  called  to  the  circumstances  of  time, 
place  and  persons  present,  he  was  asked  if  he  did  not,  at 
Bartmess'  preliminary  examination,  in  answer  to  the 
question,  "  How  far  did  Sidal  run  after  Bartmess?"  say, 
"  It  was  a  couple  of  steps."  Counsel  for  defendant  ob- 
jected to  the  question,  for  the  reasons  hereinafter  stated  ; 
but  the  objection  being  overruled,  and  an  exception  al- 
lowed, the  witness  answered:  "Yes,  I  may  have.  I 
said  either  several  or  a  couple  ;  I  don't  know  exactly." 
The  witness  was  also  asked  if  Bartmess  ever  told  him 
why  he  killed  Sidal,  to  which  he  replied  :    "  Well,  when 

38  Or.— 8. 
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I  first  saw  Bartmess,  he  said  he  shot  him ;  that  he 
wouldn't  have  done  it,  but  he  was  afraid  ;  he  was  coming 
towards  him,  and  he  told  him  he  was  going  to  kill  him." 
The  attention  of  the  witness  having  again  been  called 
to  the  circumstances  of  time,  place  and  persons  present, 
he  was  asked  if  he  had  not  said  that  Bartmess  told  him 
a  number  of  times  that  he  would  not  have  killed  Sidal 
for  plowing  in  the  garden  if  it  were  not  that  he  had  the 
quarrel  at  the  gate.  The  same  objection  having  been 
interposed  as  in  the  preceding  preliminary  question, 
counsel  for  the  state  informed  the  court  that  the  testi- 
mony of  the  witness  had  taken  them  by  surprise  ;  where- 
upon the  objection  was  overruled,  an  exception  allowed, 
and  the  witness  answered  :  w  I  guess  I  remember.  I  said 
I  expect  he  never  would  have  killed  the  man  if  it  wasn't 
for  the  quarrel."  The  state,  over  defendant's  objec- 
tion and  exception,  called  W.  B.  Sargent,  who  was  not 
named  as  one  of  the  persons  present  in  the  preliminary 
question  propounded  to  Ruhnstroth,  and  one  Hindman, 
who  both  testified  that  Ruhnstroth  used  the  language  as 
claimed  by  the  prosecution.  Counsel  for  the  state,  hav- 
ing called  Ruhnstroth  to  the  stand  as  a  witness,  thereby 
represented  him  as  not  wholly  unworthy  of  credit,  for 
which  reason  they  could  not  attack  his  general  reputa- 
tion for  veracity ;  but,  having  stated  to  the  court  that 
they  had  been  surprised  by  his  unexpected  testimony,  it 
was  within  the  sound  discretion  of  the  court  to  permit 
them  to  call  the  attention  of  the  witness  to  the  circum- 
stances of  time,  place,  and  persons  present,  in  order  that 
they  might  refresh  his  memory  ;  but  having  answered  in 
an  equivocal  manner,  and  seemingly  tried  to  shade  his 
testimony  to  defendant's  advantage,  no  error  was  com- 
mitted in  allowing  his  contradictory  statements,  made  at 
another  time,  to  be  offered  in  evidence,  not  as  substan- 
tive proof,  but  by  way  of  explanation  only.    Hill's  Ann. 
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Laws,  §  838 ;  Langford  v.  Jones,  18  Or.  307  (22  Pac. 
1064);  State  v.  Sleeves,  29  Or.  85  (43  Pac.  949)  ;  Camp- 
bell v.  State,  23  Ala.  44 ;   People  v.  Jacobs,  49  Cal.  384. 

It  is  insisted  that  if  Ruhnstroth  testified  at  the  pre- 
liminary examination  that  Sidal  ran  after  Bartmess  ' '  a 
couple  of  steps,"  and  at  the  trial  that  he  followed  him 
"several  steps,"  or  even  "three  or  four  steps,"  there  is 
no  material  contradiction  in  the  statements,  and  hence 
the  court  erred  in  admitting  evidence  of  his  former  testi- 
mony. The  defendant  sought  to  excuse  the  homicide  on 
the  ground  of  self-defense,  and,  in  support  of  his  theory, 
tried  to  make  it  appear  that,  when  he  fired  the  fatal  shot, 
he  had  reason  to  believe,  and  did  believe,  that  deceased 
was  about  to  take  his  life,  or  to  inflict  upon  him  some 
great  bodily  injury.  The  correct  distance  Sidal  pursued 
Bartmess  was  therefore  very  material  in  tending  to  show 
the  reasonableness  of  the  latter 's  apprehension  of  vio- 
lence, and  also  to  illustrate  the  degree  of  the  former's 
turbulence  and  vindictiveness.  True,  there  is  not  much 
apparent  difference  between  a  * '  couple  of  steps ' '  and  a 
"few  steps";  but  the  manner  of  stating  these  facts 
might  be  such  as  to  impress  the  trial  court  that  the  wit- 
ness intended  to  attach  much  more  importance  to  the 
latter  phrase  than  the  use  of  the  words  employed  would 
seem  to  indicate ;  and,  since  the  tone  and  bearing  of  a 
witness  cannnot  be  incorporated  into  the  bill  of  excep- 
tions, the  trial  court  was  much  better  able  to  determine 
the  question  than  this  court  can  possibly  be  from  an  in- 
spection of  the  record,  in  view  of  which  we  are  not  pre- 
pared to  say  that  its  discretion  was  abused  in  admitting 
the  contradictory  evidence  objected  to.  It  having  been 
charged  in  the  indictment  that  Bartmess  purposely,  and 
of  deliberate  and  premeditated  malice,  killed  Sidal,  the 
defendant's  plea  of  not  guilty  rendered  material  any  evi- 
dence tending  to  prove  that  issue.     If  Bartmess  said  he 
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would  not  have  killed  Sidal  for  plowing  in  the  garden  if 
it  were  not  that  they  had  the  quarrel  at  the  gate,  the 
declaration  would  have  been  against  his  interest,  and 
evidence  thereof  would  have  tended  to  show  premedita- 
tion and  deliberation.  The  prosecuting  attorney,  ex- 
pecting to  be  able  to  prove  this  admission  by  Ruhnstroth, 
called  him  to  the  stand,  and  requested  him  to  state 
whether  Bartmess  ever  told  him  why  he  killed  Sidal,  to 
which  he  replied  :  "  Well,  when  I  first  saw  Bartmess,  he 
says  he  shot  him.  He  wouldn't  have  done  it  but  he  was 
afraid.  He  was  coming  towards  him,  and  he  told  him 
he  was  going  to  kill  him."  This  testimony  tended  to 
prove  defendant's  theory  of  the  homicide,  and,  having 
been  produced  by  the  state,  was  binding  upon  it,  unless 
its  effect  could  be  avoided  by  stating  to  the  court  that  a 
mistake  had  been  made  in  calling  the  witness,  in  proof 
of  which  his  attention  was  called  to  the  circumstances  of 
time,  place,  and  persons  present,  and  the  statement 
which  was  imputed  to  him,  detailed  with  particularity, 
in  order  that  his  memory  might  be  refreshed  ;  and,  upon 
inquiring  if  he  made  the  statement,  the  witness  replied  : 
"  I  guess  I  remember.  I  said  I  expect  he  never  would 
have  killed  the  man  if  it  wasn't  for  the  quarrel."  It 
will  be  observed  that  the  witness  qualifies  the  statement 
imputed  to  him  by  making  it  his  own,  instead  of  ac- 
knowledging that  it  was  Bartmess'  declaration  ;  and  this 
being  so,  and  the  alleged  admission  being  material,  the 
mistake  made  in  calling  the  witness  was  excused  by  pro- 
ducing other  witnesses  to  prove  that  Ruhnstroth  made, 
in  their  presence,  the  statement  upon  the  faith  of  which 
the  state  relied. 

2.  It  is  insisted  that,  Sargent's  name  not  having  been  in- 
cluded in  the  preliminary  question  propounded  to  Ruhn- 
stroth, the  court  erred  in  permitting  him  to  be  called  to 
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prove  the  statement  claimed  to  have  been  made  by  the 
latter.  The  testimony  of  a  witness  given  at  a  trial,  or  at 
the  preliminary  examination  of  a  person  charged  with 
the  commission  of  a  felony,  cannot  be  regarded  as  a  state- 
ment made  to  any  particular  individual ;  and,  when  the 
attention  of  the  witness  is  directed  to  the  circumstances 
of  time,  place  and  a  few  of  the  persons  present,  the  op- 
portunity to  refresh  the  memory  is  afforded,  in  view  of 
which  any  person  present,  though  not  named  in  the  pre- 
liminary question  except  as  " other  persons,"  must  be 
competent  to  detail  the  testimony  given.  Before  a  wit- 
ness can  be  impeached  by  evidence  that  he  has  made,  at 
other  times,  statements  inconsistent  with  his  present  tes- 
timony, a  foundation  therefor  must  be  laid,  by  calling  his 
attention  to  the  circumstances  of  time,  place  and  persons 
present:  Hill's  Ann.  Laws,  §  841.  It  cannot  be  sup- 
posed that  this  statute  is  to  be  literally  construed,  or  that 
a  witness  is  entitled  to  a  recital  of  the  names  of  all  per- 
sons present  before  evidence  of  his  contradictory  state- 
ments can  be  received ;  for,  if  that  were  the  rule,  an 
omission  of  a  single  name  would  render  the  testimony  of 
any  person  so  named  inadmissible.  It  is  admitted  that 
the  person  to  whom  the  contradictory  statement  was  made 
should  be  named  in  the  preliminary  question  propounded 
for  the  purpose  of  laying  a  foundation  for  impeachment 
(Sheppard  v.  Yocum,  10  Or.*402);  but  Ihe  reason  for  this 
rule  fails  when  the  statement  consists  of  testimony  given 
at  a  preliminary  examination,  or  at  a  public  trial ;  and, 
such  being  the  case,  no  error  was  committed  in  permit- 
ting Sargent  to  testify  in  relation  to  Ruhnstroth's  evi- 
dence. 

3.  This  witness  took  private  stenographic  notes  of  the 
testimony  given  at  the  preliminary  examination,  a  part 
of  which  he  transcribed  and  used  at  the  trial,  in  order  to 
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refresh  his  memory ;  and  in  answer  to  an  interrogatory 
concerning  the  impeaching  question  propounded  to  Ruhn- 
stroth,  as  to  whether  he  had  not  said  that  Sidal  ran  after 
Bartmess  a  couple  of  steps,  he  replied:  "I  would  say 
that  the  question  wasn't  asked  in  that  particular  shape. 
It  is  in  substance  the  same.  He  did,  according  to  the 
nqtes."  Defendant's  counsel  thereupon  moved  to  strike 
out  his  answer,  because  it  was  not  the  witness'  recollec- 
tion of  what  he  said ;  but,  the  motion  being  denied,  the 
witness  added  :  1 1 1  said  '  according  to  the  notes, '  but  from 
my  recollection  he  made  that  statement."  While  the 
minutes  of  the  testimony  given  by  a  witness  on  a  prelim- 
inary examination  cannot  be  offered  in  evidence  at  the 
trial  of  the  defendant  to  impeach  such  witness,  because 
he  did  not  sign  the  memorandum,  the  notes  may,  never- 
theless, be  used  to  refresh  the  memory  of  the  person  who 
made  them,  in  order  that  he  may  contradict  the  testimony 
of  the  witness,  if  a  proper  foundation  therefor  has  been 
laid :  29  Am.  &  Eng.  Enc.  Law  (1st  ed.),  792 ;  State  v. 
Hayden,  45  Iowa,  11 ;  State  v.  Adams,  78  Iowa,  292  (43 
N.  W.  292) ;  Sanders  v.  State,  105  Ala.  4  (16  South.  935) . 
Sargent's  memory  having  been  refreshed  by  an  examin- 
ation of  his  notes,  no  error  was  committed  in  permitting 
him  to  testify  in  the  manner  indicated. 

4.  The  State,  claiming  that  Sidal  was  shot  and  fell  in 
his  tracks  as  he  followed  the  plow,  sought  to  establish  its 
theory,  and  prove  the  degree  of  the  homicide,  by  expert 
testimony  tending  to  show  that  the  wound  inflicted  must 
have  produced  instant  death  ;  that  the  location  of  the 
wound  and  the  track  of  the  bullet  indicate  the  position 
which  Bartmess  must  have  occupied  when  he  fired  the 
shot;  and  that  Sidal 's  tracks  in  the  furrow  occurred  at 
regular  intervals  up  to  the  point  where  he  fell,  thus 
showing,  as  it  is  claimed,  that  he  could  not  have  left  the 
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plow  to  go  around  the  horses,  and  hence  made  no  hostile 
demonstrations  towards  Bartmess.  The  testimony  of  the 
state's  witnesses  tended  to  prove  that  Sidal's  tracks 
could  be  traced  to  the  point  where  he  fell,  the  right  foot 
remaining  in  its  last  imprint,  while  the  last  track  of  the 
left  foot  indicated  that  it  had  been  dragged  a  short  way, 
and  that  this  foot  was  found  to  be  drawn  up  under  the 
body.  It  is  contended  by  defendant's  counsel  that  the 
evidence  of  other  witnesses  conclusively  shows  that  all 
the  witnesses  for  the  state  who  testified  concerning  the 
condition  of  the  ground  immediately  around  the  place 
where  Sidal's  body  lay  came  to  the  scene  long  after  the 
arrival  of  others  who  prior  thereto  had  made  so  many 
tracks  surrounding  the  body  that  it  was  impossible  for 
the  witnesses  to  identify  Sidal's  tracks  ;  and,  such  being 
the  case,  the  court  erred  in  permitting  these  witnesses, 
over  objection  and  exception,  to  testify  concerning  the 
matter.  The  testimony  of  George  Harmon,  which  is  ob- 
jected to  for  this  reason,  fairly  illustrates  the  testimony 
of  other  witnesses,  and  shows  that  he  saw  dim  tracks  in 
the  furrow  leading  up  to  where  the  body  lay ;  that  there 
were  a  good  many  tracks  leading  from  the  body  towards 
the  garden  gate,  and  many  tracks  around  the  head  of  the 
body,  but  he  did  not  notice  any  tracks  leading  from  the 
feet.  If  the  testimony  of  this  and  other  witnesses  was 
to  be  believed,  it  tended  to  show  that  Sidal  made  the 
tracks  in  the  furrow ;  and,  this  being  so,  the  court  com- 
mitted no  error  in  admitting  the  testimony,  and  submit- 
ting the  question  to  the  jury  for  their  determination. 

5.  The  defendant,  on  direct  examination  in  his  own 
behalf,  testified,  in  substance,  that  at  the  time  of  the 
difficulty  at  the  gate,  Sidal  must  have  followed  him 
about  eight  or  ten  feet ;  that,  as  lie  shot,  he  thought  he 
saw  a  whip,  stick,  or  something  fall  from  Sidal's  hand  ; 
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that,  from  Sidal's  size  and  general  appearance,  his  ob- 
servation of  him,  his  threats  directly  made  or  commu- 
nicated to  him,  and  his  conduct  at  the  gate,  he  believed 
him  to  be  a  violent  and  brutal  man  when  in  anger,  and 
thought  that,  unless  he  shot  the  deceased,  he  would  be 
killed  by  him ;  and  that,  after  he  fired  the  fatal  shot, 
Sidal  went  back  about  eleven  feet.  On  cross-examina- 
tion he  also  said  that  Sidal  followed  him  from  the  gate 
about  twelve  or  thirteen  feet,  whereupon  he  was  asked 
to  state  what  he  said  at  the  preliminary  examination  as 
to  how  far  he  was  followed,  to  which  he  replied  :  "I  don't 
just  recollect  what  I  said,  exactly  the  distance."  He  was 
also  asked  if  he  had  not  there  said,  in  the  presence  of 
certain  persons,  that  Sidal  chased  him  six  or  eight  feet, 
to  which  he  replied  :  "  I  think  it  was  further  than  that. 
I  couldn't  say  positively.  I  think  I  said  about  ten  feet." 
The  defendant  was  further  cross-examined  in  relation  to 
such  distance,  the  menacing  language  and  conduct  of 
Sidal,  his  possession  of  a  whip  just  before  the  shooting, 
the  movements  of  both  immediately  after,  and  in  regard 
to  his  testimony  at  the  preliminary  examination  ;  where- 
upon the  state,  after  laying  the  usual  foundation  there- 
for, undertook  to  show  by  Sargent  that  the  defendant 
made  statements  before  the  committing  magistrate  incon- 
sistent with  the  testimony  elicited  on  such  cross-exami- 
nation. All  this  testimony  having  been  admitted,  sub- 
ject to  objection  and  exception,  defendant's  counsel 
contend  that  the  pretended  cross-examination  of  Bart- 
mess  did  not  relate  and  was  not  germane  to  any  testi- 
mony given  by  him  on  his  direct  examination,  in  which 
he  never  alluded  to  the  preliminary  examination,  or  re- 
ferred to  any  testimony  given  by  him  thereat ;  and,  such 
being  the  case,  the  prosecuting  attorney  was  precluded 
from  cross-examining  the  defendant  in  relation  to  any 
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testimony  he  may  have  given  before  the  committing 
magistrate. 

The  organic  law  of  the  state  declares  that  no  person 
shall  be  compelled  in  any  criminal  prosecution  to  testify 
against  himself:  Const.  Or.  art.  I,  §  12.  The  statute, 
however,  which  permits  a  defendant  in  a  criminal  action 
to  testify  in  his  own  behalf  reads  as  follows  :  ' '  In  the 
trial  of  or  examination  upon  all  indictments,  complaints, 
information,  and  other  proceedings  before  any  court, 
magistrate,  jury,  grand  jury,  or  other  tribunal,  against 
persons  accused  or  charged  with  the  commission  of  crimes 
or  offenses,  the  person  so  charged  or  accused  shall,  at  his 
own  request,  but  not  otherwise,  be  deemed  a  competent 
witness,  the  credit  to  be  given  to  his  testimony  being  left 
solely  to  the  jury,  under  the  instructions  of  the  court,  or 
to  the  discrimination  of  the  magistrate,  grand  jury  or 
other  tribunal  before  which  such  testimony  may  be 
given ;  provided,  his  waiver  of  said  right  shall  not  create 
any  presumption  against  him ;  that  such  defendant  or 
accused  when  offering  his  testimony  as  a  witness  in  his 
own  behalf,  shall  be  deemed  to  have  given  to  the  prose- 
tion  a  right  to  cross-examination  upon  all  facts  to  which 
he  has  testified,  tending  to  his  conviction  or  acquittal "  : 
Hill's  Ann.  Laws,  §  1365. 

The  views  of  this  court  on  the  latter  clause  of  said  sec- 
tion were  clearly  illustrated  in  State  v.  Lurch,  12  Or.  99, 
(6  Pac.  408) ,  and  State  v.  Saunders,  14  Or.  300,  (12  Pac. 
441) ,  wherein  the  judgments  were  reversed  because  the 
trial  court  permitted  the  cross-examination  of  the  defend- 
ant to  extend  beyond  the  facts  testified  to  by  him  as  a  wit- 
ness in  his  own  behalf.  To  the  same  effect,  see  Peoj)le  v. 
O'Brien,  66  Cal.  602,  (6  Pac.  695). 

But  in  State  v.  Abrams,  11  Or.  169,  (8  Pac.  327),  the 
defendant,  being  on  trial  for  murder  in  the  first  degree, 
testified  as  to  what  occurred  at  the  meeting  which  resulted 
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in  the  homicide.  Upon  cross-examination,  counsel  for 
the  state,  over  his  objection  and  exception,  were  per- 
mitted to  call  his  attention  to  the  circumstances  of  time, 
place  and  persons  present ;  and  he  was  asked  if  he  had 
not  made,  at  other  times,  statements  inconsistent  with 
the  testimony  given  at  the  trial ;  but,  the  witness  having 
denied  that  he  had  made  such  declarations,  other  wit- 
nesses were  called,  and  permitted  to  testify  to  the  effect 
that  he  had  made  the  statements  imputed  to  him.  The 
defendant,  having  been  convicted,  appealed ;  and  the 
court,  in  affirming  the  judgment,  held  that,  when  a  de- 
fendant in  a  criminal  action  availed  himself  of  the  privi- 
leges which  the  statute  (section  1365,  supra)  conferred, 
he  subjected  himself  to  the  same  rules  of  cross-examina- 
tion as  any  other  witness.  The  question  is  whether  the 
rule  announced  in  that  case  has  been  modified  by  the  sub- 
sequent decisions  hereinbefore  mentioned,  in  neither  of 
which  is  any  reference  made  to  the  case  of  State  v.  Abrams. 
Mr.  Chief  Justice  Lord,  in  a  concurring  opinion,  says, 
in  the  case  of  State  v.  Saunders,  14  Or.  300  :  "  The  gen- 
eral rule  in  respect  to  any  witness  on  cross-examination 
is  that  he  may  be  cross-examined  as  to  any  facts  and  cir- 
cumstances testified  to  by  him  on  his  direct  examination  ; 
and,  personally,  I  have  been  inclined  to  think  that  our 
statute  was  but  a  mere  affirmation  of  this  rule  as  to  the 
accused,  and  that,  when  he  voluntarily  took  the  witness 
stand,  he  subjected  himself  to  the  same  tests  as  are  ap- 
plied to  any  other  witness,  and,  in  the  sound  discretion 
of  the  trial  court,  may  be  cross-examined  as  to  collateral 
facts  calculated  to  test  his  credibility.  But  the  question 
is  debatable,  and  somewhat  involved  in  doubt,  and  upon 
which  there  is  some  diversity  of  judicial  utterances  ;  and 
in  such  case  I  feel  constrained  to  resolve  my  doubts  in 
favor  em.  vit;e. 

And  in   People  v.  Itozclle,  78  Cal.   84,  (20   Pac.   36,) 
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Mr.  Justice  Works,  construing  the  California  statute, 
and  citing  the  case  of  People  v.  O'Brien,  66  Cal.  602,  (6 
Pac.  695)  says:  "The  impression  seems  to  prevail  that 
the  section  quoted  has  the  effect  to  confine  the  examina- 
tion of  a  defendant  to  narrower  limits  than  in  the  case  of 
any  other  witness.  We  do  not  so  understand  it.  He 
can  only  be  cross-examined  as  to  matters  about  which  lie 
was  examined  in  chief.  The  rule  is  precisely  the  same 
as  to  any  other  witness.  So  far  as  other  witnesses  are 
concerned,  however,  the  court  is  allowed  some  discretion 
as  to  the  extent  and  scope  of  the  cross-examination  that 
might  not  be  allowed  in  case  of  the  defendant.  But  no 
such  question  arises  here.  It  must  be  remembered,  also, 
that  the  fact  that  a  defendant  offers  himself  as  a  witness 
as  to  a  particular  matter  does  not  give  the  prosecution 
the  right  to  make  him  a  witness  for  the  people,  and  ex- 
amine him  generally."  To  the  same  effect  is  the  de- 
cision in  the  case  of  State  v.  Porter,  75  Mo.  171,  under  a 
similar  statute,  which  is  cited  and  relied  upon  by  de- 
fendant's counsel.  In  State  v.  Abrams,  11  Or.  169  (8 
Pac.  327)  the  language  used  is  undoubtedly  broader 
than  is  warranted  by  the  cases  of  State  v.  Lurch,  12  Or. 
99  (6  Pac.  408)  and  State  v.  Saunders,  14  Or.  30*0  (12 
Pac.  441 )  which  hold  that  a  defendant  in  a  criminal  ac- 
tion cannot  be  cross-examined  touching  any  other  crimes 
he  may  have  committed,  unless  he  refers  to  such  crimes 
in  his  direct  examination,  thus  showing  that  he  is  not  to 
be  treated  as  a  general  witness  to  whom  such  questions 
may  be  propounded  in  the  discretion  of  the  trial  court, 
for  the  purpose  of  testing  his  credibility.  State  v.  Bacon, 
13  Or.  143,  (9  Pac.  333,  57  Am.  Rep.  8) . 

The  reason  for  this  distinction  is  found  in  the  fact  that 
if  the  defendant  could  be  treated  as  a  general  witness,  and 
cross-examined  as  such,  evidence  of  inculpatory  acts 
tending  to  the  commission  of  the  crime  with  which'he 
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was  charged,  and  also  of  the  commission  of  other  crimes, 
might  be  brought  before  the  jury,  thereby  causing  them 
to  lose  sight  of  the  real  issue  to  be  tried,  and  tending  to 
the  return  of  a  verdict  of  guilty  based  upon  evidence  of 
particular  acts  wholly  disconnected  with  the  case  on 
trial,  in  view  of  which  the  legislative  assembly  has  wisely 
limited  the  rule  of  cross-examination,  and  confined  it  to 
the  evidence  given  by  the  accused  in  his  examination  in 
chief.  A  fair  construction  of  the  statute  in  question 
leads  us  to  conclude  that  defendant  in  a  criminal  action, 
having  voluntarily  testified  in  his  own  behalf,  may  be 
cross-examined  in  relation  to  all  facts  and  matters  ger- 
mane to  the  testimony  given  by  him  on  his  examination 
in  chief  (  State  v.  Gallo,  18  Or.  423,  23  Pac.  264) ;  but, 
if  lie  has  made  at  other  times  statements  which  are  in- 
consistent with  the  testimony  given  by  him  at  his  trial, 
he  may  be  impeached  by  proof  of  such  contradictory 
statements  in  the  manner  prescribed  by  statute,  and  the 
conclusion  reached  in  State  v.  Abrams  is  adhered  to  in 
this  respect.  The  condition  of  the  defendant's  memory, 
however,  while  it  may  affect  his  credibility,  does  not  tend 
to  prejudice  him  in  the  minds  of  the  jurors,  who,  as 
men,  must  know  that  sickness,  accidents,  age,  and  many 
other  causes  impair  this  faculty  of  the  human  mind ; 
and  as  the  statute  was  designed  to  eliminate  from  a 
criminal  trial,  so  far  as  the  defendant's  testimony  is  con- 
cerned, all  matters  of  prejudice  only,  the  right  to  cross- 
examine  him  in  relation  to  the  condition  of  his  memory 
is  not  limited  or  restricted.  Applying  these  rules  to  the 
case  at  bar,  we  think  no  error  was  committed  by  the  ad- 
mission of  the  testimony  complained  of. 

6.  Bartmess,  on  direct  examination,  was  asked  to  state 
what  acts  of  violence  or  brutality,  if  any,  he  had  seen 
Sidal  commit  shortly  prior  to  the  homicide.     The  court 
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having  sustained  an  objection  to  the  question,  defend- 
ant's counsel  excepted  to  the  ruling,  but  did  not  state 
what  was  expected  to  be  proved  by  the  answer  to  this 
question.  In  Kelly  v.  Highfield,  15  Or.  277  (14  Pac. 
744) ,  it  was  held  that  to  make  such  an  exception  avail- 
able, the  bill  of  exceptions  must  show  that  counsel  stated 
to  the  court  what  was  expected  to  be  proved  by  the  wit- 
ness' answer.  To  the  same  effect  see,  also,  Stanley  v. 
Smith,  15  Or.  505  (16  Pac.  174);  Tucker  v.  Constable,  16 
Or.  407  ( 19  Pac.  13) ;  State  v.  Gallo,  18  Or.  423  ( 23  Pac. 
264) ;  Craft  v.  Dalles  City,  21  Or.  53  ( 27  Pac.  163).  This 
rule  of  practice  has  become  thoroughly  settled  in  this 
state  by  repeated  adjudications  upon  the  subject,  in  view 
of  which  if  any  error  was  committed  by  the  trial  court  it 
is  not  made  available  by  the  bill  of  exceptions. 

7.  The  court  having  given  the  following  instruction : 
(16)  "If  you  find  that  Bartmess  was  rightfully  in  the 
possession  of  the  garden,  and  went  to  where  Sidal  was 
plowing  only  for  the  purpose  of  peaceably  removing 
Sidal,  and  without  any  intention  of  using  force  or  doing 
violence  to  him  in  accomplishing  that  purpose,  and, 
while  defendant  was  so  peaceably  attempting  to  remove 
Sidal  from  the  garden,  Sidal  did  make  an  attack  upon 
him  bv  overt  acts  or  demonstrations  of  violence,  and  that 
such  attack  by  Sidal  did  cause  defendant,  as  a  reasonable 
man,  to  fear  death  or  great  bodily  harm  at  the  hands  of 
Sidal,  and  that  such  danger  was  imminent,  then  defend- 
ant would  be  justified  in  shooting  Sidal,  if  necessary  to 
save  his  own  life  or  his  person  from  great  bodily  harm," 
—  defendant's  counsel  excepted  thereto,  and  now  main- 
tain that  the  language  used  limits  the  right  of  self- 
defense  to  the  actual  existence  of  imminent  danger  to  life 
and  limb,  and  that  the  court  erred  in  failing  to  state  that 
such  right  depended  upon  defendant's  belief  only  in  the 
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apparent  existence  of  such  danger,  based  upon  facts 
existing  at  the  time.  In  the  seventh,  eighth,  and  tenth 
instructions  the  court  correctly  stated  to  the  jury  the 
circumstances  which  would  tend  to  superinduce  such  a 
mental  condition  as  would  excuse  a  person  in  taking  the 
life  of  another.  In  State  v.  Hansen,  25  Or.  391  ( 35  Pac. 
976,  and  36  Pac.  296),  it  is  said:  "Whenever  the  in- 
structions,  considered  as  a  whole,  are  substantially  cor- 
rect, and  could  not  have  misled  the  jury  to  the  prejudice 
of  the  defendant,  the  judgment  will  not  be  reversed 
because  some  instruction,  considered  alone,  may  be  sub- 
ject to  criticism."  To  the  same  effect,  see,  also,  2 
Thomp.  Trials,  §  2314;  State  v.  Anderson,  10  Or.  448; 
Territory  v.  Hart,  7  Mont.  489  (17  Pac.  718);  Territory 
v.  Jaggers,  9  Mont.  5  (22  Pac.  121);  People  v.  Doyell,  48 
Cal.  85;  People  v.  Welch,  49  Cal.  174;  People  v.  Nelson, 
56  Cal.  77;  People  v.  Gray,  61.  Cal.  164  (44  Am.  Rep. 
549);  People  v.  Morine,  61  Cal.  367;  People  v.  Hurtado, 
63  Cal.  288 ;  People  v.  McCurdy,  68  Cal.  576  ( 10  Pac. 
207);  People  v.  Kernaghan,  72  Cal.  609  (14  Pac.  566); 
People  v.  Clark,  84  Cal.  573  (24  Pac.  313);  White  v.  Ter- 
ritory, 1  Wash.  St.  279  (24  Pac.  447).  Tested  by  this 
rule,  we  think  the  court's  charge,  considered  in  its 
entirety,  rendered  the  instruction  complained  of  innoc- 
uous. 

8.  The  court,  referring  to  threats  which  it  is  claimed 
were  made  by  deceased  and  communicated  to  defend- 
ant, and  to  the  difficulty  they  had  at  the  gate,  also  said  to 
the  jury:  "And  such  threats  or  previous  quarrel  may 
be  considered  by  you  ( if  you  find  there  were  such)  in 
case  the  circumstances  of  the  case  raise  a  doubt  in  re- 
gard to  whether  defendant  acted  in  self-defense  for  the 
purpose  of  aiding  you  in  determining  who  was  the  ag- 
gressor in  the  affray."     An  exception  having  been  taken 
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to  this  instruction,  it  is  insisted  by  the  defendant's  coun- 
sel that  the  effect  of  the  language  quoted  is  to  change  the 
burden  of  proof,  thereby  compelling  defendant  to  estab- 
lish his  innocence,  instead  of  requiring  the  state  to  prove 
its  charge.  When  a  homicide  is  sought  to  be  excused 
on  the  ground  of  self-defense,  evidence  of  threats  made 
by  deceased  towards,  and  communicated  to,  defendant, 
and  the  latter 's  knowledge  of  his  victim's  dangerous  and 
desperate  charater,  are  admissible  as  tending  to  prove 
that  deceased  was  the  aggressor,  and  to  measure  the  rea- 
sonableness of  defendant's  apprehension  of  imminent 
danger.  Whart.  Cr.  Ev.  (9th  ed.)  §  757;  State  v.  Dod- 
son,  4  Or.  64 ;  State  v.  Porter,  32  Or.  135  (49  Pac.  964)  ; 
Pritchettv.  State,  58  Am.  Dec.  250;  Campbell  v.  People, 
61  Am.  Dec.  49,  and  valuable  note;  Keener  v.  State,  63 
Am.  Dec.  269..  But  if  it  conclusively  appear  from  cir- 
cumstantial evidence,  or  from  the  undisputed  testimony 
of  witnesses  to  the  killing,  that  defendant  was  the 
attacking  party  towards  whom  the  deceased  made  no 
hostile  demonstrations,  evidence  of  threats  made  by  the 
latter,  or  of  his  bad  character,  can  be  of  no  avail  to  ex- 
cuse the  homicide,  for  the  command,  "Thou  shalt  not 
kill,"  and  the  statutes  which  have  been  enacted  to  pro- 
mote the  divine  injunction,  serve  to  protect  the  life  of  a 
bad  as  well  as  that  of  a  good  man.  Kerr,  Horn.  §  396  ; 
2  Bish.  New  Cr.  Proc.  §  620;  People  v.  Garbutt,  97  Am. 
Dec.  162;  Payne  v.  State,  60  Ala.  80;  Holly  v.  State,  55 
Miss.  424 ;  State  v.  Morey,  25  Or.  241,  (35  Pac.  655,  and 
36  Pac.  573) .  The  language  used  in  the  instruction  com- 
plained of  was  probably  founded  upon  a  remark  of  Mr. 
Justice  Black,  in  State  v.  Downs,  91  Mo.  19,  (3  S.  W. 
219),  in  which  he  says:  "Where  the  killing  has  been 
under  such  circumstances  that  there  is  doubt  as  to 
whether  the  act  was  done  from  malice  or  from  a  sense  of 
real  danger,  testimony  of  the  turbulent  character  of  the 
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deceased  may  be  received,  and  should  be  admitted,  as 
tending  to  show  and  explain  the  motive  that  prompted 
the  act." 

It  is  the  duty  of  the  jury,  in  criminal  actions,  to  re- 
solve doubts  in  favor  of  the  defendant,  in  view  of  which 
it  must  be  admitted  that  the  words  adopted  are  not  ar- 
ranged in  the  best  order  to  convey  the  court's  idea  of  the 
law.  Bartmess  having  testified  that  Sidal  left  the  plow, 
and  came  towards  him  in  a  threatening  attitude,  ren- 
dered such  testimony  admissible,  and  its  weight  there- 
upon became  a  question  for  the  jury  to  consider  in  con- 
nection with  all  the  other  evidence  of  the  case ;  but,  if 
they  concluded  therefrom  that  defendant  was  the  aggres- 
sor, such  evidence  would  be  material  only  in  aiding  them 
to  determine  defendant's  motive  for  the  killing,  and  as  a 
means  for  measuring  the  degree  of  his  offense.  The 
court,  having  admitted  evidence  of  these  threats  and  of 
the  quarrel,  told  the  jury,  in  effect,  that  it  might  be  con- 
sidered in  connection  with  the  circumstances  of  the  case, 
such  as  the  location  of  the  wound,  the  track  of  the  bul- 
let, whether  death  was  instantaneous,  or  deceased  fell  at 
the  place  he  occupied  when  he  was  shot,  etc.,  and  that, 
if  they  were  convinced  beyond  a  reasonable  doubt  that 
defendant  was  the  aggressor,  the  killing  was  inexcusable, 
in  which  case  evidence  of  threats  made  by  deceased,  and 
communicated  to  defendant,  and  of  their  quarrel,  would 
be  unimportant  in  mitigation  of  the  offense,  and  require 
no  further  consideration  on  that  branch  of  the  subject. 
It  is  very  evident  that  the  jury  concluded  that  deceased 
was  the  aggressor,  and  hence  considered  the  evidence  in 
question.  We  are  led  to  this  conclusion  from  a  consid- 
eration of  the  entire  charge,  and  a  belief  that  defendant 
was  not  prejudiced  by  the  instruction  complained  of,  for, 
had  the  jury  failed  to  consider  the  evidence  of  such 
threats  and  quarrel,  the  verdict  must  inevitably  have 
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been  a  finding  that  defendant  was  guilty  of  murder  in 
the  first  or  second  degree. 

9.  It  is  contended  that  the  court  erred  in  refusing  to 
give  the  following  instructions  requested  by  defendant : 
(3)  "I  instruct  you  that  the  defendant  had  a  right  to  go 
out  from  the  house  to  this  garden,  and  order  the  de- 
ceased out  of  the  garden  ;  and  he  had  a  right  to  take  with 
him  his  gun  if,  in  so  doing,  he  acted  in  good  faith,  and 
took  the  gun  thinking  that  this  fact  would  cause  the  de- 
ceased to  leave  the  garden  more  readily,  or  if  he  took  the 
gun  in  good  faith,  for  the  purpose  of  protecting  himself 
from  being  killed  or  receiving  great  bodily  harm  at  the 
hands  of  the  deceased  ;  and  this  is  especially  true  if,  from' 
the  character  of  the  deceased,  the  former  threats  made 
by  the  deceased,  and  communicated  to  him,  and  the  con- 
duct of  the  deceased  at  the  barn  shortly  before  that,  led 
him,  as  a  reasonable  man,  to  believe  that  the  deceased 
was  liable  to  attack  him  and  kill  him  or  do  him  great 
bodily  injury."  (6)  "I  further  instruct  you  that  a  man 
has  a  right  to  arm  himself  for  the  purpose  of  defending 
himself  against  a  felonious  attack  liable  to  cause  his 
death  or  do  him  great  bodily  harm,  where,  from  the 
character  of  the  assailant  and  his  former  attitude  towards 
the  defendant,  his  previous  threats,  communicated  and 
made  to  the  defendant,  lead  the  defendant,  as  a  reason- 
able man,  to  believe,  and  he  does  honestly  believe,  that 
his  assailant  is  liable  to  attack  him  and  kill  him  or  do 
him  great  bodily  harm  if  the  opportunity  occurs."  A 
man's  house  is  regarded  as  his  castle,  to  which  he  may 
flee  for  safety  and  protection,  and  which  affords  him  and 
his  family  a  "city  of  refuge  "  ;  and,  if  a  person  unlaw- 
fully intrude,  the  householder,  after  having  warned  him 
to  depart,  if  he  do  not  obey  within  a  reasonable  time, 

33  Ob.— 9. 


130  State  v.  Bartmess.  [  33  Or. 

may  employ  sufficient  force  to  expel  him ;  but  the  im- 
munity pertaining  to  the  defense  of  a  habitation  does 
not  extend  beyond  the  limits  of  the  dwelling  and  the 
customary  outbuildings  :  Lee  v.  State,  92  Ala.  15  (25  Am. 
St.  Rep.  17,  9  South.  407) .  The  instructions  requested 
seem  to  carry  the  right  of  repelling  force  beyond  the 
limits  of  defendant's  curtilage,  and  to  imply  that  he 
might  resort  to  the  use  of  arms  to  settle  a  controversy  in 
relation  to  the  right  of  possession,  and  to  rid  his  premises 
of  an  intruder ;  and,  this  being  so,  the  instructions  were 
properly  refused  when  considered  in  the  light  of  the  six- 
teenth instruction  given  by  the  court,  as  hereinbefore 
quoted. 

It  is  claimed  that  the  court,  in  its  charge,  by  the  too 
frequent  use  of  the  phrase  "  and  the  defendant  not  being 
the  aggressor,"  thereby  seemed  to  emphasize  and  to  call 
particular  attention  to  this  fact,  to  defendant's  prejudice  ; 
but  an  examination  of  the  charge  convinces  us  there  was 
no  error  in  this  respect. 

It  is  also  claimed  that  the  court  erred  in  refusing  to 
give  to  the  jury  the  seventh  and  eighth  instructions  re- 
quested by  the  defendant;  but,  without  quoting  them, 
it  is  sufficient  to  say  that  they  were  in  effect  given,  as  far 
as  warranted  by  law,  in  the  general  charge,  and  hence 
no  error  was  committed  in  refusing  to  repeat  them. 

10.  It  is  contended  that  the  court  erred  in  instructing 
the  jury  that  "an  intent  to  murder  is  conclusively  pre- 
sumed from  the  deliberate  use  of  a  deadly  weapon,  caus- 
ing death  within  a  year,  if  not  done  in  self-defense,  or  in 
the  rightful  and  necessary  defense  of  property";  but 
thereafter  this  instruction  was  modified,  the  court  say- 
ing:  "This  does  not  raise  a  presumption  of  murder  in 
the  first  degree;  it  only  uses  the  term  'murder,'  and 
cannot  create  a  presumption  greater  than  murder  in  the 
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second  degree."     So  that  any  error  of  which  defendant 

could  complain  was  thereby  corrected :    State  v.  Carver, 

22  Or.  602  (30  Pac.  315) .     And  hence  it  follows  that  the 

judgment  is  affirmed. 

Affirmed. 


Argued  19  October;  decided  22  November,  1807;  rehearing  denied. 

DAYTON   v.  BOARD  OF  EQUALIZATION. 

[  .50  Pac.  1000] 

1.  Jurisdiction  of  State  Board  of  Equalization  — Record.— The  jurisdic- 

tion of  the  state  board  of  equalization  established  by  laws,  1891  (p.  182),  per- 
tains only  to  the  equalization  of  the  assessment  of  property  to  secure  uni- 
formity in  valuations  between  the  different  counties  of  the  state,  and  Its 
functions  are  exercised  in  a  summary  manner.  There  are  no  parties  to  Its 
proceedings,  nor  does  it  act  in  rem,  and  a  record  Is  not  essential  to  the  estab- 
lishment of  jurisdiction  of  person  or  thing.  So  far  as  county  rolls  are  con- 
cerned the  only  record  provided  for  Is  a  tabulated  statement  of  the  abstracts 
of  the  county  rolls,  prepared  by  the  secretary  of  the  board.  It  is  not  necessary 
that  the  rolls  themselves  be  before  the  board  or  even  on  tile  in  the  office  of  the 
secretary  of  state. 

2.  Taxation  — Character  of  State  Board.— The  state  board  of  equalization 

has  revisory  but  not  appellate  powers,  it  is  merely  part  of  the  machinery  for 
equalizing  taxes  between  the  various  counties:  California  Land  Co.  v.  Gowen, 
48  Fed.  772,  (Or.)  approved. 

8.  Nature  of  Writ  of  Review.— Under  section  585  of  Hill's  Ann.  Laws  a  writ 
of  review  Is  substantially  the  common  law  remedy  of  certiorari;  It  is  invoked 
to  determine  from  an  Inspection  of  an  entire  record  whether  an  inferior  tri- 
bunal had  the  jurisdiction  which  it  exercised,  or  whether  it  exceeded  its  juris- 
diction, or  whether  its  proceedings  were  regular:  California  Land  Co.  v. 
Qowen,  48  Fed.  772  (Or.),  approved. 

4.  Irregularity— County  Rolls.— It  was  merely  a  harmless  irregularity  that 
the  board  of  equalization  did  not  have  before  It  the  certified  copy  of  the 
assessment  roll  of  one  county,  where  the  record  of  the  board  shows  that  It 
acted  upon  an  abstract  of  such  county's  roll,  and  that  it  actually  equalized 
the  assessments  of  such  county,  together  with  all  the  other  counties. 

5.  Irregular  Classification  — Harmless  Error.— Although  the  statute 
(Hill's  Ann.  Laws,  g§  2770  and  2776)  divides  real  property  into  only  two  classes 
for  the  purposes  of  taxation,  viz.,  platted  and  rural  land,  it  is  not  a  fatal  irreg- 
ularity in  the  county  assessment  rolls  if  the  former  class  is  subdivided  Into 
"  lots  "  and  "  Improvements  on  lots."  The  state  equalization  board  may  prop- 
erly add  the  two  sets  of  values,  making  thereby  a  single  class  of  the  kind  in- 
dicated by  the  statute,  and  then  equalize  It. 

(J.  Power  of  State  Board  to  Correct  County  Assessments.— The  state 
board  of  equalization  has  no  power  to  correct  errors  of  county  assessors  or 
county  boards  of  equalization,  its  functions  are  exercised  entirely  in  adjust- 
ing the  relative  rights  of  counties. 
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7.  Power  of  Courts  to  Correct  Assessments-- Review  .—The  courts  cannot, 

upon  a  writ  of  review  from  the  action  of  the  state  board  of  equalization,  cor- 
rect errors  and  Irregularities  of  the  assessors  or  county  boards  in  making  up 
their  assessment  rolls. 

8.  Equality  of  Taxation  Requires  Uniformity  of  Classification.— To 

enable  the  state  board  of  equalization  to  secure  proportional  or  uniform 
values  among  all  the  counties  in  the  state,  as  contemplated  by  the  Oregon 
statutes,  there  must  be  uniformity  of  classification;  and  the  board  has  no 
authority  to  Increase  the  assessment  upon  a  particular  class  of  personal  prop- 
erty in  one  county  where  the  asssessment  roll  of  another  county  does  not 
recognize  such  particular  class. 

From  Marion  :    Henry  H.  Hewitt,  Judge. 

Proceeding  in  the  form  of  a  writ  of  review  by  the  Day- 
ton Hardware  Co.  against  the  State  Board  of  Equali- 
zation and  Multnomah  County  to  test  the  propriety  of 
the  action  of  said  board  in  adding  twenty-five  per  cent, 
to  the  assessed  valuation  of  plaintiff's  stock  of  merchan- 
dise.    There  was  a  judgment  for  defendants. 

Reversed. 

For  appellant  there  was  an  oral  argument  by  Messrs. 
Edward  Byers  Watson  and  Joseph  Simon. 

For  respondents  there  was  an  oral  argument  by  Mr. 
Cicero  Milton  Idleman,  attorney-general,  and  Thad.  Stevens 
Potter,  deputy  district  attorney. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

The  purpose  of  this  proceeding  is  to  review  the  action 
of  the  state  board  of  equalization,  and  to  correct  certain 
errors  alleged  to  have  been  committed  by  it,  to  the  injury 
of  plaintiff,  in  equalizing  the  assessments  throughout  the 
state  for  the  year  1896.  The  plaintiff  was  assessed  in 
Multnomah  County  on  ' '  merchandise  and  stock  in  trade, ' ' 
$5,000;    "one  horse,"  $50,— total,  $5,050.     And  it  is 
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alleged :  That  the  assessor  of  said  county  assessed  the 
taxable  property  therein  by  the  following  classifications, 
and  in  the  aggregate  amounts  set  opposite,  viz.  :  <c  Town 
and  city  lots,  $20,475,948 ;  improvements  on  town  and 
city  lots,  $9,833,091 ;  merchandise  and  stock  in  trade, 
$2,319,690," — which  was  equalized  by  the  county  board 
of  equalization  without  change,  and  the  roll  certified  to 
the  secretary  of  state,  and  by  him  delivered  to  the  state 
board  of  equalization  ;  that  said  board  attempted  and  pre- 
tended to  revise  and  equalize  the  valuations  tfnd  assess- 
ments of  real  and  personal  property  appearing  on  said  as- 
sessment roll  according  to  said  classifications  and  descrip- 
tions, "in  connection  with  certified  copies  of  the  assess- 
ment rolls  of  all  other  counties  in  the  state  of  Oregon, 
except  the  county  of  Marion"  ;  "  that  the  clerk  of  Marion 
County  neglected  and  refused  to  make  or  certify  or  trans- 
mit to  the  secretary  of  state,  or  to  furnish  said  state  board 
of  equalization,  any  copy  of  the  assessment  roll  of  said 
county  for  said  year,  and  no  duly  certified  or  authenti- 
cated copy  thereof  was  before  said  board,  or  considered 
by  it,"  while  in  the  discharge  of  their  duties  as  such 
board.  It  is  also  alleged  that  said  state  board  attempted 
and  pretended  to  classify  real  property  in  the  several 
counties  in  the  state  as  "  town  and  city  lots,"  "  improve- 
ments on  town  and  city  lots,"  "  railroad  lands," 
"wagon-road  lands,"  "other  nontillable  lands,"  "tilla- 
ble lands,"  "improvements  on  deeded  and  patented 
lands,"  "railroad  tracks,"  and  "  telegraph  and  telephone 
lines,"  and  to  add  and  deduct  percentages  to  or  from  the 
aggregate  valuations  in  the  several  counties  of  each  of 
said  classes  separately,  but  did  not  attempt  or  pretend  to 
raise  or  equalize  the  valuation  of  personal  property  in 
Marion  County  according  to  the  class  or  kind,  except  as 
to  livestock,  but  attempted  and  pretended  to  add  thirty 
per  cent,  to  the  aggregate  valuation  of  all  other  personal 
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property  in  said  county  without  any  other  classification 
or  description,  thereby  increasing  the  same  from  $1,327,- 
961  to  $1,726,349  ;  that  said  board  added  twenty  per  cent, 
to  the  aggregate  valuation  of  "  town  and  city  lots  "  and 
"improvements  on  town  and  city  lots,"  and  twenty-five 
per  cent,  to  the  appraised  value  of  "merchandise  and 
stock  in  trade/'  as  classified  upon  the  assessment  roll  of 
Multnomah  County. 

The  return  of  the  secretary  of  state  to  the  writ  has  ap- 
pended thereto  a  copy  of  the  tabulated  statement  pre- 
pared by  the  state  board  of  equalization,  duly  certified, 
showing  that  the  board  equalized  real  estate  in  two 
classes,  viz.  :  Class  1,  comprising  "town  and  city  lots  " 
and  i  i  improvements  on  town  and  city  lots  ' ' ;  and  class 
2,  comprising  "railroad  lands,"  "wagon-road  lands," 
"other  nontillable  lands,"  "tillable  lands,"  "improve- 
ments on  deeded  and  patented  lands,"  "railroad  tracks," 
"  telegraph  and  telephone  lines"  ;  and  personal  property 
under  the  following  heads,  viz.  :  "  Horses  and  mules," 
"cattle,"  "sheep  and  goats,"  "swine,"  "merchandise 
and  stock  in  trade,"  "farm  implements,  wagons,  car- 
riages, etc.,"  "  steamboats,  machinery,  etc.,"  "money," 
"notes  and  accounts,"  "shares  of  stock,"  "household 
furniture,  etc. , "  "  railroad  rolling  stock, ' '  and  c '  improve- 
ments on  lands  not  deeded  or  patented,"  except  as  it  re- 
spects Marion  county,  which  was  equalized  under  three 
heads  only,  viz. :  "  Livestock,"  "  railroad  rolling  stock," 
and  "personal  property,  except  livestock  and  railroad 
rolling  stock."  The  board  met  December  1,  1896,  and 
adjourned  sine  die  on  the  30th.  Its  proceedings  show 
that  after  repeated  efforts  to  obtain  the  assessment  roll 
of  Marion  county,  and  after  having  secured,  through  a 
committee  appointed  for  that  purpose,  a  summary  of 
such  roll,  it  was,  on  December  26th,  "moved  by  Win- 
gate,  and  seconded  by  Gibson,  that  the  board  begin  the 
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preliminary  consideration  of  livestock  in  Marion  County, 
the  rolls  of  that  county  having  been  received,"  which 
motion  was  adopted.  It  does  not  appear  in  the  record, 
but  is  admitted  by  the  parties,  that  the  Marion  county 
roll  was  not  filed  with  the  secretary  of  state  prior  to  Jan- 
uary 15,  1897.  The  lower  court  dismissed  the  writ,  and 
plaintiff  appeals. 

At  the  outset  it  is  claimed  by  the  attorney-general  that 
the  application  for  the  writ  was  not  made  within  six 
months  from  the  date  of  the  determination  complained 
of,  but  the  record  was  not  finally  made  up  until  Decem- 
ber 30,  1896,  and,  the  application  having  been  made 
June  29,  1897,  it  was  within  the  time. 

1.  The  primary  question  involved  in  this  proceeding  is 
whether  the  board  ever  acquired  jurisdiction  for  the  ex- 
ercise of  its  functions  as  an  equalizing  body.  If  this 
shall  be  resolved  in  the  affirmative,  we  may  then  inquire 
whether  it  has  exceeded  its  prescribed  powers,  or  exer- 
cised its  functions  erroneously,  to  the  injury  of  the  plain- 
tiff. The  state  board  of  equalization  is  a  tribunal  of  ju- 
dicial cognizance,  possessing  only  inferior  or  special  juris- 
diction. It  acts  by  virtue  of  the  statute  which  brought 
it  into  being  and  prescribed  its  powers  and  functions, 
and,  of  course,  it  can  exercise  only  the  powers  conferred 
by  express  enactment  or  by  necessary  implication.  Its 
jurisdiction  pertains  only  to  the  subject  matter,  and  its 
functions  are  exercised  in  a  summary  manner.  There 
are  no  parties  to  its  proceedings,  nor  does  it  act  in  rem; 
so  that  a  record  is  not  essential  to  the  establishment  of 
jurisdiction  of  person  or  thing.  Folger,  J.,  in  Hunt  v. 
Hunt,  72  N.  Y.  229,  (28  Am.  Rep.  129)  says:  "Juris- 
diction of  the  subject  matter  is  power  to  adjudge  con- 
cerning the  general  question  involved,  and  is  not  depend- 
ent upon  the  state  of  facts  which  may  appear  in  a  par- 
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titular  case  arising,  or  which  is  claimed  to  have  arisen, 
under  that  general  question."  Miller,  J.,  in  Cooper  v. 
Reynolds,  77  U.  S.  (10  Wall.)  316,  says:  "  By  jurisdic- 
tion over  the  subject  matter  is  meant  the  nature  of  the 
cause  of  action  and  of  the  relief  sought ;  and  this  is  con- 
ferred by  the  sovereign  authority  which  organizes  the 
court,  and  is  to  be  sought  for  in  the  general  nature  of  its 
powers  or  in  authority  specially  conferred."  Where, 
however,  the  exercise  of  jurisdiction  is  dependent  inher- 
ently, or  made  so  by  statute,  upon  particular  facts  or  any 
particular  status  or  condition  (as  where  the  proprietor  of 
an  estate  must  be  dead  before  a  court  of  probate  will  ad- 
minister his  effects,  or  a  crime  must  be  committed  in  the 
county  where  the  court  is  holden) ,  they  should  be  made 
to  appear  by  proper  averments  in  the  record ;  otherwise 
the  action  of  the  tribunal  would  be  coram,  non  judice. 
Davidsburgh  v.  Knickerbocker  Insurance  Co.y  90  N.  Y.  526  ; 
Robinson  v.  Oceanic  Navigation  Co.,  112  N.  Y.  315,  (2  L. 
R.  A.  636;  19  N.  E.  625.)  The  subject  matter  over 
which  the  board  has  been  intrusted  with  power  to  act  is 
simply  to  equalize  the  assessment  of  property,  and  to 
secure  uniformity  in  valuations  as  between  the  different 
counties  in  the  state ;  (Or.  &  Cal.  Railroad  Co.  v.  Croi- 
san,  22  Or.  393,  30  Pac.  219)  ;  but,  before  it  can  proceed 
in  the  premises,  it  must  be  conceded  that  the  assessment 
rolls  must  have  been  prepared,  equalized,  and  approved 
by  the  county  authorities. 

Its  prescribed  manner  of  procedure  is  to  appoint  a  sec- 
retary, whose  duty  it  is  to  compile  into  tabulated  state- 
ments for  its  use  abstracts  of  the  "assessment  rolls 
received"  from  the  various  counties,  and,  when  it  shall 
have  equalized  the  different  classes  of  property,  the  result 
shall  be  combined  in  one  table,  and  the  chairman  and 
secretary  shall  certify  to  the  secretary  of  state  the  rate 
per  cent,  to  be  added  to  or  deducted  from  the  assessed 
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valuation  of  each  class  of  property  in  the  several  coun- 
ties, and  also  the  aggregate  valuation  as  equalized.  Sec- 
tions 4,  5  and  9  of  an  act  to  provide  a  state  board  of  equal- 
ization, etc.,  (Sess.  Laws  1891,  p.  182).  The  statute  is 
somewhat  ambiguous  in  its  reference  to  the  "  assessment 
rolls  received,"  as  the  board  receives  none  of  them  ;  and 
we  presume  the  allusion  is  to  the  rolls  received  by  the  sec- 
retary of  state,  certified  to  by  the  county  clerks,  under  the 
seal  of  the  court,  as  required  by  section  2788,  Hill's  Ann. 
Laws.  But  the  exercise  by  the  board  of  its  functions  as 
an  equalizing  body  is  not  made  to  depend  upon  the  fact 
either  that  the  various  county  rolls  have  been  certified 
by  the  county  clerks  under  the  seal  of  the  county  courts, 
or  that  they  have  been  received  by  or  filed  with  the  sec- 
retary of  state ;  that  is  to  say,  these  things  are  not  im- 
posed as  conditions  precedent  to  its  assuming  jurisdic- 
tion of  the  subject  matter  touching  which  it  is  empowered 
to  act.  Indeed,  the  board  acts  not  upon  the  rolls,  but 
upon  the  abstracts  compiled  into  tabulated  statements 
made  by  its  secretary ;  and  it  is  not  necessary  that  the 
rolls  themselves  should  be  filed  with  it  or  actually  before 
it,  while  exercising  its  delegated  powers.  When  it  has 
completed  its  deliberations,  the  duty  is  devolved  upon  it 
to  combine  the  result  into  one  table,  which  tabulated 
statement  is  intended  to  show,  as  it  does  in  the  present 
proceeding,  the  summaries  of  all  the  assessment  rolls  of 
the  different  counties,  together  with  the  changes  made 
by  the  board  in  adding  to  and  deducting  percentages 
from  the  several  classes  of  property ;  ho  that  an  inspec- 
tion of  the  tabulated  statement  will  disclose  whether  the 
board  has  acted  upon  the  abstracts  or  summaries  of  the 
assessment  rolls  of  all  the  counties  in  the  state ;  and,  if 
it  has,  jurisdiction  to  equalize  them  among  the  different 
counties  appears  by  statutory  intendment.  Such  is  the 
record,  and  the  only  record,  prescribed,    and  it  was  de- 
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signed  to  evidence  the  fact  that  all  the  preliminary 
requirements  to  enable  the  board  to  act  in  the  premises 
had  been  complied  with.  If  it  had  been  deemed  impor- 
tant that  the  certified  rolls  should  have  been  actually 
received  and  filed  by  the  secretary  of  state  before  the 
board  should  proceed  with  the  exercise  of  its  powers,  the 
legislature  would,  no  doubt,  have  indicated  it  in  some 
direct  manner,  as  it  could  easily  have  done.  But  it  has 
imposed  no  such  conditions  to  the  exercise  of  its  desig- 
nated powers,  and  prescribed  but  a  simple  record,  which, 
when  made  up  in  substantial  accord  with  the  legislative 
intendment,  is  quite  sufficient  to  establish  jurisdiction. 
See  Palmer  v.  Bank  of  Zumbrota,  65  Minn.  90  (67  N.  W. 
895);  Hoffman  v.  Lynburn,  104  Mich.  494,  (62  N.  W.  728). 

2.  Neither  is  the  tribunal  one  of  appellate  jurisdiction. 
It  is  revisory,  but  not  appellate.  A  single  test  will 
demonstrate  the  proposition.  Mr.  Brown,  in  his  work 
on  jurisdiction  (section  19),  says:  "An  appellate  court 
is  a  court  that  does  not  have  original  jurisdiction,  but 
reviews  the  acts  of  some  subordinate  court  on  appeal  or 
by  writ  of  error,  and  there  affirms,  reverses,  or  modifies 
the  order,  judgment,  or  decree  of  the  inferior  court,  or, 
rather,  the  court  of  original  jurisdiction."  Now,  there 
is  no  appeal  or  writ  of  error  provided  for  by  which 
parties,  municipalities,  or  the  state  may  obtain  the  cor- 
rection of  errors  of  any  subordinate  officer  or  county 
board.  The  state  board  is  merely  a  part  of  the  neces- 
sary machinery  by  which  assessments  are  finally  equal- 
ized as  between  the  counties.  California  Land  Co.  v. 
Gowen,  48  Fed.  771 ;  People  ex  rel.  v.  Salomon,  46  111.  343. 
It  must  exercise  its  functions,  whether  errors  have  been 
suggested  to  it  or  not ;  so  that  the  certified  rolls  cannot 
be  said  to  answer  the  purposes  of  a  transcript  from  an 
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inferior  tribunal  in  conferring  jurisdiction  to  exercise  its 
powers. 

3.  The  office  of  a  writ  of  review  is  to  revise  the  pro- 
ceedings of  an  inferior  tribunal  acting  in  the  exercise  of 
its  judicial  functions,  where  it  is  made  to  appear  that  it 
has  exercised  such  functions  erroneously,  or  to  have 
exceeded  its  jurisdiction,  to  the  injury  of  some  substan- 
tial right  of  the  plaintiff.  Hill's  Ann.  Laws,  §  585.  It 
is  substantially  the  common-law  remedy  by  certiorari, 
which  was  invoked  for  the  purpose  of  having  the  entire 
record  of  the  inferior  tribunal  brought  up  for  inspection, 
to  determine  whether  it  had  jurisdiction,  or  had  exceeded 
its  jurisdiction,  or  had  failed  to  proceed  according  to  the 
essential  requirements  of  the  law.  California  Land  Co. 
v.  Gowen,  48  Fed.  775 ;  Donahue  v.  Will  Co.,  100  111.  94 ; 
Hyslop  v.  Finch,  99  111.  171 ;  State  ex  rel.  v.  Dodge  Co.,  56 
Wis.  79  (13  N.  W.  680);  McAllilley  v.  Horton,  75  Ala. 
491 ;  Town  of  Camden  v.  Bloch,  65  Ala.  236  ;  Township  of 
East  Brunsivick  v.  City  of  New  Brunswick,  57  N.  J.  Law 
145  (30  Atl.  684). 

4.  It  is  alleged  in  the  petition  that  the  county  court  of 
Marion  County  neglected  and  refused  to  make,  certify, 
or  transmit  to  the  secretary  of  state,  or  furnish  said  board 
of  equalization,  any  copy  of  the  assessment  roll  of  said 
county,  and  that  no  duly  certified  or  authenticated  copy 
thereof  was  before  said  board  or  considered  by  it.  But 
the  record  or  tabulated  statement  of  the  board  shows 
that  it  had  the  abstracts  or  summaries  of  the  Marion 
county  roll  before  it,  and  that  it  actually  equalized  the 
assessments  of  that  county,  together  with  all  other  coun- 
ties in  the  state.  There  is  no  pretense  that  the  board 
did  not  have  or  use  a  correct  abstract  of  the  roll  subse- 
quently filed  in  the  secretary's  office.     Now,  if  its  secre- 
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tary,  or  a  committee  appointed  for  that  purpose,  or  the 
board  itself,  procured  such  abstract  or  summary  from 
the  original  roll  (and  this  is  probably  just  what  was 
done  in  the  first  instance ) ,  instead  of  from  the  certified 
copy  in  the  secretary's  office,  the  evidence  thus  obtained 
would,  although  of  an  inferior  kind,  if  acted  upon,  neces- 
sarily lead  to  results  identical  with  such  as  wrould  follow 
from  a  consideration  of  the  evidence  obtained  from  the 
rightful  source ;  so  that,  in  any  event,  no  harm  could 
come  to  the  petitioner.  It  may  have  been  an  irregularity 
for  the  board  to  have  proceeded  to  the  consideration  of 
the  Marion  county  roll  upon  an  inferior  kind  of  evidence 
of  its  contents,  but  it  was  clearly  not  an  excess  of  power 
or  jurisdiction  to  so  proceed,  because  it  could  perform  its 
functions  as  well  by  a  consideration  of  the  evidence  at 
hand.  But  the  case  is  even  stronger  than  this.  The 
minutes  of  the  board  show  that  on  the  thirtieth  day  of 
December  it  began  the  preliminary  consideration  of  live- 
stock in  Marion  County,  "  the  rolls  of  the  county  having 
been  received."  Suppose,  as  we  may  infer  from  these 
minutes,  that  the  certified  Marion  county  roll  had  been 
received  by  the  board  prior  to  its  delivery  at  the  secre- 
tary of  state's  office,  and  that,  having  the  certified  copy 
actually  before  it,  but  prior  to  its  filing  by  the  secretary 
of  state,  it  considered  and  concluded  the  equalization  of 
the  assessments  of  all  the  counties  in  the  state,  Marion 
included ;  could  it  be  affirmed  that  the  board  exceeded 
its  jurisdiction,  and  that  its  acts  were  void,  simply 
because  the  roll  had  not  been  filed  with  the  secretary  of 
state  and  the  abstract  and  summary  made  by  the  board's 
secretary  after  filing?  Even  if  there  was  error  in  such 
a  proceeding,  it  could  not  have  resulted  to  the  injury  of 
plaintiff  in  any  substantial  right.  And  yet  we  are  asked 
to  set  at  naught  the  proceedings  of  the  state  board  of 
equalization  after  it  had  become  fiuictun  officio,  which 
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• 
would  nullify,  to  say  the  least,  the  entire  assessment  and 

levy  of  the  state  taxes  for  the  year  1896.  Surely,  it 
would  require  a  cause  of  much  greater  potency  to  induce 
a  court  to  entertain  a  proposition  fraught  with  such  far- 
reaching  and  deleterious  results.  Courts  are  always 
solicitous  in  the  protection  of  the  rights  of  individuals, 
however  slightly  they  may  be  affected ;  but  when  no 
appreciable  injury  can  result  from  the  action  of  an 
inferior  tribunal,  though  it  may  have  proceeded  some- 
what irregularly,  where  it  does  not  exceed  its  jurisdiction 
or  power  to  act  in  the  premises,  the  superior  court  will 
not  intervene  to  quash  the  proceeding. 

5.  A  further  contention  questions  the  classification 
made  by  the  assessors.  In  their  assessments  of  real 
property,  they  valued  "town  and  city  lots"  separately 
from  their  improvements,  which  latter  are  embraced  un- 
der the  head  of  "  improvements  on  town  and  city  lots"  ; 
that  is  to  say,  "  town  and  city  lots  "  and  "improvements 
on  town  and  city  lots  "  are  assessed  and  valued  under  dis- 
tinct heads  and  in  separate  columns  upon  the  rolls.  The 
state  board  of  equalization,  however,  considered  them  as 
but  a  single  class,  and  so  equalized  them.  The  objection 
involves  the  power  and  authority  of  the  assessors  to  list 
such  property  in  the  manner  indicated,  it  being  claimed 
that  town  and  city  lots  and  their  improvements  must  be 
assessed  under  one  head,  and  that  their  valuation  in 
separate  columns  upon  the  rolls  was  illegal  and  without 
authority  of  law,  and  hence  that  the  board  was  without 
power  to  equalize  the  assessment  under  one  classification 
among  the  different  counties  of  the  state.  Under  the  law 
of  the  state,  there  are  tyit  two  classes  of  real  property  for 
the  purpose  of  assessment  and  taxation,  viz.  :  City,  vil- 
lage or  town  property,  which  is  divided  into  lots  and 
blocks,  and  all  other  real  property  which  is  described  by 
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legal  subdivisions  or  in  such  manner  as  to  make  the  de- 
scription certain  :  Or.  &  Cal.  Railroad  Co.  v.  Croisan,  22 
Or.  400  (30  Pac.  219) .  It  was  the  evident  purpose  of 
the  legislature,  in  thus  classifying  real  property;  to  se- 
cure a  separate  consideration  of  the  values  of  either  class, 
they  being  inherently  different  and  distinct  both  in  value, 
situation  and  condition,  as  well  as  to  render  it  more  con- 
venient for  owners  of  parcels  to  determine  what  charge 
or  claim  is  being  made  against  them  on  account  of  their 
ownership.  It  is  clear  that  a  listing  of  the  two  classes  of 
property  under  one  head,  and  an  extension  of  values  to 
a  single  column,  would  so  confuse  the  assessment  as  to 
make  it  inconvenient,  if  not  impracticable,  to  segregate 
and  ascertain  the  assessed  value  of  parcels  belonging  to 
either  class,  and  would  defeat  the  purpose  of  the  law  in 
requiring  a  separate  consideration  of  value  for  assess- 
ment purposes.  For  these  reasons,  the  direction  for  a 
separate  listing  and  assessment  of  the  designated  classes 
is  considered  to  be  imperative  and  mandatory,  and,  if 
unobserved,  renders  the  assessment  void  :  People  v.  Owy- 
hee Min.  Co.}  1  Idaho,  409;  Cooley,  Tax'n  (2d  ed.)  395. 
But  noti  constat  that  a  listing  and  valuation  by  subdi- 
vided classifications  is  also  void.  The  statute  gives  a 
form  of  assessment  roll  which  indicates  the  separate  list- 
ing and  valuation  of  the  two  classes  of  property,  but  by 
the  section  which  contains  the  form  it  is  provided  that 
such  additional  columns  shall  be  added  as  may  be 
deemed  necessary,  varying  the  same  as  circumstances 
may  require :  Hill's  Ann.  Laws,  §  2776.  Under  this 
statute,  it  is  quite  probable  that  whenever  it  is  deemed 
necessary  to  a  more  convenient  and  accurate  assessment  of 
real  property  that  the  lands  and  the  improvements  thereon 
be  valued  separately,  and  extended  in  separate  and  dis- 
tinct columns,  the  proper  officer  would  have  authority  to 
so  formulate  the  rolls,  and  the  assessors  would  be  war- 
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ranted,  if  not  in  duty  bound,  in  following  the  directions 
for  making  them  up.  But,  however  this  may  be,  under 
section  2769,  Hill's  Ann.  Laws,  the  assessor  may  require 
every  person  to  furnish  a  list  under  oath  of  his  real  estate 
and  all  his  personal  property  liable  to  taxation.  These 
lists  are  usually  made  out  upon  blank  forms  furnished  by 
the  assessors.  Now,  if,  for  the  purpose  of  a  more  perfect 
and  definite  ascertainment  of  the  ownership,  condition 
and  true  cash  value  of  town  and  city  lots,  the  owner  is 
required  to  designate  not  only  the  land,  but  the  improve- 
ments thereon,  and  they  are  valued  separately,  what 
objection  can  there  be  to  the  method  thus  adopted  for 
the  ascertainment  of  values  ?  If  the  ownership  of  both 
lot  and  improvements  are  in  one  and  the  same  person, 
it  requires  but  an  application  of  the  simple  process  of 
addition  for  the  ascertainment  of  the  true  cash  value 
thereof.  The  method  would  seem  to  be  a  reasonable,  if 
not  a  necessary,  one  for  the  convenient  and  more  accurate 
ascertainment  of  ownership  and  of  such  values.  But  to 
go  a  step  further :  Suppose  the  assessor  has  carried  the 
separate  valuations  thus  ascertained,  made  and  deter- 
mined upon  the  assessment  rolls  into*  separate  columns, 
which  is  probably  just  what  has  been  done  in  every 
county  in  the  state,  would  such  an  act  render  the  assess- 
ment and  consequently  the  rolls  void,  as  it  may  pertain 
to  that  particular  class  of  property,  or  would  it  amount 
to  a  mere  irregularity  which  wTould  not  relieve  the  tax- 
payer from  the  payment  of  the  taxes  levied  upon  his 
property?  For  it  must  be  conceded  that,  in  order  to 
oust  the  state  board  of  equalization  of  jurisdiction  to  per- 
form such  of  its  functions  as  pertain  to  any  particular 
class  of  property,  the  assessment  roll  must  be  absolutely 
void,  and  that  an  irregularity  only  could  not  produce 
such  a  result. 
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6.  The  state  board  is  in  no  sense  a  board  of  review, 
with  power  to  correct  the  errors  of  the  county  boards  or 
the  assessors.  They  deal  with  assessments  of  individ- 
uals, and  an  equalization  of  values  between  them ;  and 
the  state  board  with  equalization  between  districts,  towit, 
between  the  several  counties  in  the  state, — functions  en- 
tirely dissimilar  and  distinct :  Or.  Mtg.  Sav.  Bank  v.  Jor- 
dan, 16  Or.  113  (17  Pac.  621)  ;  Oregon  &  C.  R.  Co.  v.  Lane 
Co.,  23  Or.  386  (31  Pac.  964)  ;  Ramp  v.  Marion  Co.,  24 
Or.  461  (33  Pac.  681)  ;  Godfrey  v.  Douglas  Co.,  28  Or. 
446  (43  Pac.  171)  ;  Becker  v.  Malheur  Co.,  24  Or.  217  (33 
Pac.  543). 

7.  So,  it  is  clear  that  the  courts,  through  the  instru- 
mentality of  a  writ  of  review  from  the  action  of  the  state 
board,  cannot  correct  the  errors  and  irregularities  of  the 
assessors  and  county  boards  in  making  up  the  rolls. 

We  cannot  think  that  such  an  act  of  the  assessors 
would  render  the  assessment  absolutely  void.  It  may 
be  —  and  this  we  do  not  decide  —  that  the  rolls  have  been 
unnecessarily  incumbered  by  carrying  into  them  too  much 
of  the  minutiae  of  ascertaining  the  condition,  ownership 
and  values  of  this  class  of  property ;  but  it  may  be 
treated  as  a  surplusage  that  does  not  void  the  assessment 
thereof.  The  assessment  is  there,  as  is  also  the  valua- 
tion ;  and  it  needs  but  an  addition  of  the  separate  valu- 
ations to  the  ascertainment  of  the  aggregate,  and  all  has 
been  accomplished  necessary  to  a  valid  assessment.  No 
injury  or  harm  would  come  to  the  taxpayer  by  the 
method  pursued,  and  it  is  clear  that  he  could  not  escape 
the  payment  of  his  tax  upon  that  ground.  Analogous 
cases  seem  to  sustain  this  principle.  In  Wall  v.  Trum- 
bull, 16  Mich.  228,  it  appears  that  the  statute  required 
that  a  certain  bounty  tax  should  be  cast  in  the  same 
column  with  other  township  taxes  ;    but,  as  a  matter  of 
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fact,  it  was  placed  upon  the  roll  in  a  separate  column, 
and  it  was  held  that  this  did  not  render  the  bounty  tax 
void,  as  no  one  was  injured  thereby. 

Torrey  v.  Inhabitants  of  Millbury,  21  Pick.  64,  comes 
nearer  to  the  case  at  bar,  and  we  cannot  better  set  forth 
the  facts  and  ruling  in  that  case  than  by  quoting  some- 
what extensively  from  the  opinion  of  Chief  Justice  Shaw. 
He  says  :  "  The  first  objection  to  the  irregularity  of  the 
assessment  is  that  the  assessors  did  not  comply  with  the 
directions  of  the  statute  in  making  out  the  list  containing 
the  valuation  and  assessment  of  polls  and  estates,  inas- 
much as  it  did  not  exhibit  in  distinct  columns  *  the  true 
value  of  real  estate,'  'the  reduced  value  of  real  estate,' 
and  the  same  of  personal  estate,  but  only  one  column  for 
real,  and  one  for  personal,  headed  '  value  ' :  Rev.  St.  c.  7, 
§§  15,  29,  30.  The  Revised  Statutes,  in  the  sections 
cited,  require  that  the  list,  amongst  other  particulars, 
shall  distinguish  c  true  value  '  and  'reduced  value.'  The 
question  is  whether  this  irregularity  renders  the  valua- 
tion and  assessment  void,  so  that  each  person  taxed  may 
take  advantage  of  it,  and  recover  back  the  amount  paid. 
*  *  *  We  take  it  to  be  clear  that  the  requisition  in 
question  is  founded  on  the  common  custom  of  forming  a 
column  of  c  reduced  value,'  which  had  existed  before  the 
statute,  adopted  for  the  ease  and  convenience  of  compu- 
tation in  apportioning  the  taxes.  But  the  reduced  value 
is,  of  course,  a  fixed  proportion  of  the  true  value,  as  a 
half,  or  quarter,  10  per  cent.,  or  the  like.  The  true  value 
is  first  determined  by  the  assessors  in  the  manner  pro- 
vided by  law ;  that  is,  by  returns,  or,  in  default  of  re- 
turns being  made,  by  appraisement ;  and  then  the  column 
of  reduced  value  is  found  by  computation,  upon  a  uni- 
form scale  of  reduction.  It  follows,  therefore,  as  a  neces- 
sary consequence,  that  whether  there  be  a  column  of 
reduced  value  or  not  makes  no  difference  as  to  the  actual 

88  Ob.—  10. 
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amount  of  property  for  which  each  one  on  the  list  is 
assessed,  or  the  rate  which  each  and  every  one  will  have 
to  pay.  It  is  a  requisition  merely  affecting  the  mode  of 
framing  the  tax  list,  not  affecting  in  any  degree  the 
rights  of  any  taxpayer ;  and  therefore  the  court  are  of 
opinion  that  it  is  directory,  not  a  condition  precedent, 
and  that  the  failure  to  comply  with  it  on  the  part  of  the 
assessors  did  not  render  the  tax  illegal  or  void." 

We  think  it  clear  that  the  assessment  rolls  are  not  ren- 
dered void  by  the  manner  of  assessing  town  and  city  lots 
and  their  improvements,  and  that  the  jurisdiction  of  the 
state  board  was  in  no  way  affected  thereby.  The  method 
pursued  by  the  board  itself  was  unobjectionable,  as  it 
considered  the  lots  and  their  improvements  in  one  class, 
and  subjected  both  to  a  uniform  percentage  of  addition 
or  reduction  in  all  cases ;  and  this  is  all  that  could  be 
required  of  it  if  the  aggregates  had  been  extended  or  car- 
ried into  one  column.  We  are  therefore  of  the  opinion 
that  its  acts  in  equalizing  the  values  of  this  class  of  prop- 
erty are  valid.  What  we  have  said  here  will  apply  with 
equal  force  to  the  board's  action  touching  its  equalization 
of  values  under  one  classification  of  all  other  real  prop- 
erty, whether  designated  upon  the  roll  under  segregated 
headings  or  not. 

8.  We  come  now  to  the  consideration  of  the  board's 
action  in  the  equalization  of  assessments  as  respects  per- 
sonal property.  It  appears  from  the  tabulated  statement 
that  personal  property  was  classified  upon  the  assessment 
roll  of  Marion  County  under  three  heads  only,  viz. : 
"Railroad  rolling  stock,"  "livestock,"  and  "personal 
property,  except  railroad  rolling  stock  and  livestock"; 
while  the  rolls  of  the  other  counties  in  the  state  contain 
some  twelve  or  thirteen  different  classifications  of  the 
same  species  of  property,  and  none  of  them  correspond- 
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ing  with  the  classifications  in  Marion  except  the  one  de- 
nominated ' '  railroad  rolling  stock. ' '  Now,  the  board  has 
attempted  to  equalize  by  taking  each  particular  classifi- 
cation, whether  appearing  upon  the  Marion  County  roll 
or  the  rolls  of  the  other  counties,  as  a  basis  for  its  opera- 
tion, and  has  added  and  deducted  percentages  accord- 
ingly. For  instance,  in  Baker  County  twenty  per  cent, 
has  been  added  to  the  aggregate  valuation  of  horses  and 
mules,  twenty  per  cent,  to  cattle,  and  twenty  per  cent, 
deducted  from  swine,  while  sheep  and  goats  remain  the 
same.  In  Benton  County  twenty  per  cent,  is  deducted 
from  the  aggregate  valuation  of  horses  and  mules,  twenty 
per  cent,  added  to  the  cattle,  twenty  per  cent,  deducted 
from  sheep  and  goats,  while  swine  remain  the  same  ;  and 
thus  are  all  these  classifications  observed  in  the  equaliza- 
tion of  the  several  kinds  of  livestock  in  all  the  counties 
except  Marion,  and  as  to  it  the  state  board  has  added  ten 
per  cent,  to  the  aggregate  valuation  of  livestock,  which 
is  a  different  classification,  but  comprises  the  four  classi- 
fications enumerated  in  the  other  counties.  So,  it  has 
in  all  the  counties  except  Marion  attempted  to  equalize 
other  personal  property  under  such  classifications  as 
"merchandise  and  stock  in  trade,"  "notes  and  accounts," 
"  shares  of  stock,"  etc.,  but  in  Marion  all  these  are  com- 
prised in  one  classification  only. 

The  mode  or  manner  in  which  the  board  shall  equalize 
personal  property  is  prescribed  by  the  act,  which  is  that 
it  shall  add  to  or  deduct  from  the  aggregate  valuation  of 
the  several  kinds  or  classes  thereof  so  as  to  make  them 
conform  to  their  true  cash  value.  See  section  8  of  the 
act  to  provide  a  state  board  of  equalization,  etc.,  supra. 
This  is  a  legislative  recognition  that  there  exist  different 
kinds  and  classes  of  that  species  of  property,  but  nowhere 
is  there  any  attempt,  that  we  know  of,  to  specify  the 
classifications,  nor  to  indicate  what  kind  of  property  shall 
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be  comprised  in  each .  This  matter  was  probably  intended 
to  be  regulated  by  the  form  of  the  assessment  rolls  pre- 
pared and  sent  out  to  the  several  county  clerks,  and  by 
them  distributed  to  the  assessors :  Hill's  Ann.  Laws,  §§ 
2776,  2848.  The  blank  rolls  are  certainly  intended  as  a 
direction  to  the  county  officials,  and  should  be  followed, 
as  it  tends  to  produce  uniformity  in  classifications,  which 
is  essential  to  equality  in  assessment  and  taxation.  Be 
that  as  it  may,  it  is  very  evident  that  the  state  board 
could  not,  by  adopting  dissimilar  classifications  or  such 
as  are  not  uniform  throughout  all  the  counties  as  a  basis 
for  their  deductions,  produce  that  uniformity  and  equal- 
ity in  values  contemplated  by  the  constitution :  Const. 
Or.  art.  I,  §  32 ;  art  IX,  §  1.  "  Equality  in  the  rate  of 
assessment,"  says  Waldo,  C.  J.,  in  Crawford  v.  IAmi  Co., 
11  Or.  484  (5  Pac.  738),  "means  proportional  valuation." 
And  to  secure  a  uniform  and  proportional  valuation  of 
the  different  classes  or  kinds  of  personal  property  among 
all  the  counties  was,  no  doubt,  the  purpose  of  the  act. 
Horses  and  mules  may  have  been  valued  relatively  lower 
in  Marion  than  in  Baker  and  Benton,  and  cattle,  sheep, 
and  goats,  and  swine  very  much  higher ;  but,  by  a  com- 
parison with  livestock  in  the  other  counties  of  the  state, — 
and  this  is  the  only  way  by  which  relative  values  can  be 
determined, —  it  may  appear  that  livestock  in  Marion  is 
assessed  too  high,  which  would  necessitate  a  reduction 
thereof  by  the  requisite  percentage ;  but  this  would  ac- 
tually reduce  the  valuation  upon  horses  and  cattle  in 
Marion  County,  which  is  already  relatively  lower  than 
its  kind  in  Baker  and  Benton,  so  that  the  process  would 
increase,  instead  of  diminish,  the  disparagement  between 
the  values  of  horses  and  mules  in  Marion  and  the  same 
class  of  property  in  Baker  and  Benton.  A  method  that 
will  produce  such  a  result  is  radically  wrong,  and  is  sub- 
versive of  the  constitutional  requirements  touching  as- 
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sessment  and  taxation.  There  must  be  uniformity  of 
classification  to  produce  proportional  or  uniform  values 
among  all  the  counties  in  the  state.  This  is  almost  self- 
evident,  and  it  is  needless  to  discuss  the  proposition  at 
greater  length. 

The  plaintiff  was  assessed  in  Multnomah  County  upon 
merchandise  and  stock  in  trade,  the  valuation  of  which 
was  raised  by  the  state  board  twenty-five  per  cent. ;  but, 
the  board  having  considered  it  under  a  different  classifi- 
cation from  that  under  which  the  same  kind  of  person- 
alty was  considered  in  Marion,  it  has  exceeded  its  powers, 
and  the  increase  is  void.  There  was  no  increase  in  Mult- 
nomah upon  horses,  so  that  the  only  injury  which  could 
have  resulted  to  petitioner  is  by  reason  of  the  raise  in  the 
value  upon  his  merchandise  and  stock  in  trade ;  and 
hence  the  judgment  of  the  court  will  be  that  the  action 
of  the  state  board  of  equalization  be  set  aside  and  declared 
void  in  so  far  as  it  attempted  to  equalize  the  valuation  of 
the  particular  class  or  kind  of  personalty  denominated 
"merchandise  and  stock  in  trade."  Reversed  and  re- 
manded, with  directions  to  the  lower  court  to  enter  judg- 
ment in  accordance  with  this  opinion. 

Reversed. 


Decided  24  October,  1888. 

STATE  v.  GARDNER. 

[54  Pac.  800] 

1.  Criminal  Law  — Jurisdiction  of  Circuit  Court.— The  provision  of  laws, 

1893,  p.  63,  dividing  the  third  Judicial  district  Into  two  departments  is  direc- 
tory only,  and  under  the  clause  permitting  any  business  of  the  court  to  be 
done  In  either  department  In  which  either  Judge  may  act  the  Judge  of  de- 
partment No.  1  may  preside  in  a  criminal  proceeding  although  the  act  pro- 
vides that  criminal  proceedings  shall  be  heard  and  determined  in  department 
No.  2 :  Baiitley  v.  Baisley,  15  Or.  183,  applied. 

2.  Bill  of  Exceptions  — Part  of  Evidence  — Presumption.— When  the  bill 

of  exceptions  does  not  contain  all  the  testimony  It  will  be  presumed  that  the 
verdict  was  supported  by  the  evidence,  and  that  it  Is  according  to  law. 
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3.  New  Trial— Discretion  of  Court.— Motions  to  set  aside  verdict*  and  for 

new  trials  for  insufficiency  of  the  evidence  are  discretionary  and  the  orders 
thereon  are  not  appealable :  Stale  v.  Foot  Youy  24  Or.  61,  approved. 

4.  New  Trial  — Surprise.— Where  a  party  did  not  move  for  a  continuance  at 

the  time  an  alleged  surprise  occurred,  but  waited  until  after  a  verdict,  he 
waived  the  objection. 

5.  Newly  Discovered  Evidence.— A  new  trial  will  not  be  granted  on  the 

ground  of  newly  discovered  evidence  where  such  evidence  merely  tends  to 
impeach  the  adversary's  witnesses:  Territory  v.  Latshaw,  1  Or.  146,  applied. 

From  Marion:  Geo.  H.  Burnett,  Judge. 

L.  F.  Gardner  appeals  from  a  conviction  for  rape. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Robert 
J.  Hendricks,  with  an  oral  argument  by  Messrs.  Hendricks 
and  Tilmon  Ford. 

For  the  state  there  was  a  brief  over  the  names  of  Cicero 
M.  Idleman,  attorney-general,  Samuel  L.  Hay  den,  district 
attorney,  and  John  H.  McNary,  with  an  oral  argument  by 
Messrs.  Idleman  and  McNary. 

Mr.  Justice  Moore  delivered  the  opinion. 

The  defendant,  L.  F.  Gardner,  was  convicted  of  the 
crime  of  rape,  alleged  to  have  been  committed  by  having 
sexual  intercourse  with  one  Mabel  Hitchman,  a  female 
under  the  age  of  sixteen  years ;  and,  having  been  sen- 
tenced to  imprisonment  in  the  penitentiary  for  the  term 
of  seven  years,  he  appeals,  assigning  as  error  the  action 
of  the  trial  court  in  refusing  to  grant  a  new  trial  on  the 
ground  of  surprise,  newly  discovered  evidence,  insuffi- 
ciency of  the  evidence  to  support  the  judgment,  and  be- 
cause the  verdict  is  against  law. 

1.  As  a  preliminary  matter,  it  is  insisted  that  the 
judge  before  whom  he  was  convicted  had  no  authority  to 
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preside  at  his  trial,  and  that  the  judgment  is  void,  and 
should  be  set  aside.  The  question  presented  for  consid- 
eration involves  a  construction  of  an  act  of  the  legislative 
assembly  providing  for  an  additional  circuit  judge  for 
the  Third  judicial  district  of  the  State  of  Oregon.  Laws 
1893,  p.  63.  The  business  of  the  court  in  said  district  is 
divided  into  departments,  numbered  1  and  2,  respec- 
tively, and  the  act  in  question  provides  that  all  criminal 
proceedings,  except  as  otherwise  provided  therein,  shall 
be  heard  and  determined  in  department  No.  2,  but  that 
it  shall  be  lawful  to  do  any  business  of  said  court  in 
either  department  in  which  either  judge  may  act.  The 
record  shows  that  Hon.  George  H.  Burnett,  judge  of  de- 
partment No.  1,  presided  at  defendant's  trial,  and  pro- 
nounced the  sentence  which  was  imposed  ;  but  it  no- 
where appears  that  the  indictment  was  returned  into  or 
that  the  trial  was  had  in  said  department.  The  defend- 
ant's counsel,  in  support  of  their  motion  for  a  new  trial, 
filed  affidavits  in  which  the  title  of  the  court  is  given  as 
"  Department  No.  1,"  and  the  briefs  on  file  also  contain 
the  same  recital,  but  there  is  nothing  further  in  the  rec- 
ord to  show  that  Judge  Burnett  was  not  holding  court  in 
place  of  Hon.  H.  H.  Hewitt,  the  judge  of  department 
No.  2,  or  that  the  cause  had  not  been  properly  trans- 
ferred to  department  No.  1.  In  Baisley  v.  Baisley,  15  Or. 
183  (13  Pac.  888) ,  it  is  held,  in  effect,  that,  notwithstand- 
ing the  legislative  assembly  may  create  several  depart- 
ments of  the  same  court,  there  can  be  but  one  circuit 
court  in  each  judicial  district,  and  that  under  section  9  of 
article  VII  of  the  constitution  of  Oregon  the  jurisdiction 
of  causes  is  vested  in  the  court,  and  not  in  any  particular 
judge  or  department  thereof.  Inasmuch  as  the  act  un- 
der consideration  renders  it  lawful  to  do  any  of  the  busi- 
ness of  the  court  in  either  department,  it  is  manifest  that 
the  clause  providing  for  such  division  is  directory  only, 
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and  that  Judge  Burnett  had  authority  to  try  the  case  at 
bar. 

2.  Considering  the  errors  assigned  in  reverse  order,  the 
bill  of  exceptions  does  not  purport  to  contain  a  transcript 
of  all  the  testimony  introduced  at  the  trial,  and,  this  be- 
ing so,  it  must  be  presumed  that  the  verdict  is  supported 
by  the  evidence,  and  that  the  judgment  is  according  to 
law. 

3.  It  has  been  repeatedly  held  in  this  court  that  a  mo- 
tion to  set  aside  a  verdict,  or  for  a  new  trial  for  insuffi- 
ciency of  the  evidence,  is  addressed  to  the  sound  discretion 
of  the  trial  court  and  that  its  ruling  thereon  cannot  be 
assigned  as  error  on  appeal :  Bowcn  v.  State,  1  Or.  271 ; 
State  v.  Fitzhugh,  2  Or.  227  ;  State  v.  Wilson,  6  Or.  428 ; 
State  v.  McDonald,  8  Or.  113 ;  State  v.  Drake,  11  Or.  396 
(4  Pac.  1204);  State  v.  Becker,  12  Or.  318  (7  Pac.  329); 
State  v.  Mackey,  12  Or.  154  (6  Pac.  648) ;  State  v.  Roberts, 
15  Or.  187  (13  Pac.  896);  State  v.'  Clements,  15  Or.  237 
(14  Pac.  410) ;  State  v.  Foot  You,  24  Or.  61  (32  Pac.  1031, 
and  33  Pac.  537). 

4.  Assuming,  however,  that  error  can  be  predicted 
upon  the  refusal  of  the  court  to  set  aside  the  verdict  and 
grant  a  new  trial,  we  will  consider  the  case  as  made  by 
the  record.  The  affidavits  in  support  of  the  motion  for  a 
new  trial  show  that  Mabel  Hitchman  testified  at  defend- 
ant's preliminary  examination,  and  also  before  the  grand 
jury,  that  the  crime  was  committed  May  20,  1897,  and 
the  indictment  so  alleged  the  fact.  At  the  trial,  how- 
ever, she  testified  that  the  overt  act  occurred  a  month 
earlier,  and  this  change  is  the  surprise  of  which  the  de- 
fendant complains,  and  which  his  counsel  insist  affords 
ground  for  a  new  trial.  At  the  time  the  testimony  was 
so  given,  no  motion  for  a  continuance  was  made,  and  de- 
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fendant  waited  until  after  the  verdict  was  rendered  be- 
fore making  any  effort  to  guard  against  the  effect  of  the 
alleged  surprise.  The  rule  is  well  settled  that  to  entitle 
a  party  to  have  a  judgment  set  aside  on  account  of  sur- 
prise, it  must  appear  he  immediately  applied  for  a  post- 
ponement of  the  trial  when  the  surprise  occurred,  and 
that  he  cannot  speculate  upon  the  chances  of  obtaining 
a  favorable  verdict,  and,  after  having  failed  in  this  re- 
spect, urge  as  a  ground  for  a  new  trial  any  matter  that 
occurred  at  the  trial,  and  was  known  to,  but  waived  by, 
him  :  16  Am.  &  Eng.  Enc.  Law,  532  ;  Beadle  v.  Graham's 
Adm'r,  66  Ala.  102 ;  Rogers  v.  Huie,  1  Cal.  429  (54  Am. 
Dec.  300);  Brooks  v.  Douglass,  32  Cal.  208;  Doyle  v. 
Sturla,  38  Cal.  456 ;  Dewey  v.  Frank,  62  Cal.  343 ;  Carr 
v.  Gale,  1  Curt.  384  (Fed.  Cas.  No.  2,433) ;  Young  v. 
Com.,  4  Grat.  550  ;  Walker  v.  Kretsinger,  48  111.  502  ;  Bell 
v.  Gardner,  77  111.  319 ;  Washer  v.  White,  16  Ind.  136 ; 
Gee  v.  Moss,  68  Iowa,  318  (27  N.  W.  268) ;  Haber  v.  Lane, 
45  Miss.  608  ;  Wells  v.  Sanger,  21  Mo.  354  ;  Shipp  v.  Sug- 
gett,  9  B.  Mon.  5;  Hoskins  v.  Hight,  95  Ala.  284  (11 
South.  253)  ;  Baker  v.  Boon,  100  Ala.  622  (13  South.  481) ; 
Oliver  v.  Herron,  106  Ala.  639  (17  South.  387) ;  Jackson 
v.  Warford,  7  Wend.  62. 

5.  The  newly  discovered  evidence  relied  upon  as  a 
ground  for  a  new  trial  consists  in  the  testimony  of  the 
grand  juiors  which  tends  to  contradict  the  testimony  of 
Mabel  Hitchman  to  the  effect  that  she  testified  before  the 
grand  jury  that  the  crime  was  committed  April  20,  1897. 
A  new  trial  will  not  be  granted  to  enable  a  party  to  im- 
peach his  opponent's  witnesses :  16  Am.  &  Eng.  Enc. 
Law  (1st  ed.),  545;  Territory  v.  Latshaw,  1  Or.  146. 
Failing  to  discover  any  abuse  of  discretion  in  the  action 
of  the  trial  court  in  overruling  the  motion  for  a  new  trial, 

it  follows  that  the  judgment  is  affirmed. 

Affirmed. 
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Decided  14  September,  1888;  rehearing  denied. 
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40   463,  j    Removal  of  Administrator  — Effect  on  Appeal.— After  an  administra- 

tor has  been  removed  he  no  longer  has  authority  to  represent  the  estate,  and 
an  appeal  taken  by  him  while  in  office  will  be  dismissed  unless  his  successor 
desires  to  continue  it, 

2.  Effect  of  Removing  Administrator.— An  appeal  from  an  order  deposing 
an  administrator  does  not  suspend  the  operation  of  the  order;  the  removal  is 
in  force  until  reinstatement.  Such  is  evidently  the  effect  of  Hill's  Ann.  Laws, 
H  1090, 1098  and  1100  which  provide  that  upon  the  removal  of  an  executor  or 
administrator  his  powers  shall  terminate,  and  the  further  management  of  the 
estate  shall  devolve  upon  the  co-trustee  or  whoever  may  be  appointed :  Day 
v.  Holland,  15  Or.  464,  applied. 

From  Klamath:  W.  C.  Hale,  Judge. 

Proceeding  by  N.  B.  Knight  against  J.  W.  Hamaker, 
administrator  of  Warren  H.  Mills,  on  a  claim.  Appeal 
of  the  administrator  to  the  circuit  court  from  an  adverse 
order  was  dismissed,  and  he  again  appeals. 

Dismissed. 

For  appellant  there  was  a  brief  over  the  names  of 
Reddy,  Campbell  &  Metson,  and  ,7".  W.  Hamaker.      , 

For  respondent  there  was  a  brief  over  the  names  of 
N.  B.  Knight,  in  pro  per.,  John  S.  0/t,  Geo.  S.  Nickersoa, 
and  Wm.  M.  Kaiser. 

Mr.  Justice  Bean  delivered  the  opinion. 

On  May  13,  1895,  the  respondent,  Knight,  filed  in 
the  County  Court  of  Klamath  County  a  petition  for  an 
order  directing  the  appellant,  Hamaker,  as  administra- 
tor of  the  estate  of  Warren  H.  Mills,  deceased,  to  pay 
to  him  the  sum  of  $1,329  on  a  claim  which  he  had 
against  the  estate;  and,  on  a  hearing  regularly  had,  the 
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county  court  adjudged  and  decreed  that  the  said  claim 
was  legal  and  valid,  and  directed  Hamaker  to  pay  the 
same  in  full  out  of  the  assets  in  his  hands  belonging  to 
the  estate.  From  this  order  Hamaker  appealed  to  the 
circuit  court,  and  on  November  8,  1895,  his  appeal  was 
dismissed.  On  March  24,  1896,  he  perfected  an  appeal 
to  this  court ;  but  on  July  7,  1896,  and  before  the  filing 
of  the  transcript,  he  was  removed  as  administrator  by  an 
order  of  the  county  court,  and  John  F.  Miller  appointed 
his  successor,  to  whom  letters  of  administration  were 
regularly  issued,  notwithstanding  which  Hamaker  filed 
a  transcript  on  appeal  in  this  court,  on  the  21st  of  Sep- 
tember following.  In  January,  1897,  Miller  as  adminis- 
trator of  the  estate,  appeared  by  an  attorney,  and  moved 
to  dismiss  the  appeal,  disclaiming  any  desire  to  further 
prosecute  the  matter ;  and,  at  the  same  time  the  respond- 
ent, Knight,  filed  a  similar  motion,  on  the  ground  that 
Hamaker  had  ceased  to  have  any  interest  in  the  subject 
matter  of  the  litigation.  Both  these  motions  were  on 
January  11,  1897,  overruled  pro  forma,  but  with  permis- 
sion to  the  respondent  and  Miller  to  renew  them  on  the 
final  hearing  of  the  case,  which  was  done  accordingly. 

1.  In  our  opinion,  the  motion  of  Miller  must  be  al- 
lowed. An  administrator  derives  his  authority  to  act 
exclusively  from  the  appointment  of  the  county  court,  and 
when  such  authority  is  withdrawn  or  revoked  his  power 
to  act  for  the  estate  must  necessarily  cease.  He  is  but 
the  manager  of  an  estate,  under  the  orders  of  the  court 
and  the  provisions  of  the  statute,  and  his  authority  is 
derived  solely  from  that  source.  When  it  is  revoked,  he 
has  no  right  to  longer  participate  therein,  or  to  control 
any  of  the  proceedings  in  which  it  is  interested.  And  as 
it  is  clear  that  a  party  cannot  prosecute  an  appeal  from 
a  judgment  unless  he  is  in  some  way  aggreived  by  it, 
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either  personally  or  in  some  representative  capacity,  it 
necessarily  follows  that  when  Hamaker  was  removed  as 
administrator,  and  Miller  appointed  in  his  place,  the 
right  to  control  further  proceedings  on  the  appeal  vested 
in  Miller,  as  the  representative  of  the  estate ;  and,  if  he 
does  not  desire  to  proceed  any  further  in  the  matter, 
Hamaker  ought  not  to  be  heard  to  object.  The  motion  of 
Miller  to  dismiss  the  appeal  is  therefore  sustained. 

Dismissed. 


On  Motion  for  Rehearing. 

Mr.  Justice  Bean  delivered  the  opinion. 

2.  Plaintiff  claims  that  his  appeal  from  the  order  of 
the  county  court  removing  him  as  administrator  revived 
his  letters,  and  gave  him  the  right  to  resume  authority 
as  administrator,  and  to  control  the  affairs  of  the  estate 
pending  the  determination  of  such  appeal.  But,  as  we 
understand  the  law,  an  appeal  from  an  order  removing 
an  administrator  does  not  stay  the  operation  of  the  order 
while  the  appeal  is  pending.  The  statute  provides  that 
the  court  may,  upon  the  petition  of  any  heir,  legatee, 
devisee,  creditor,  or  other  person  interested  in  the  estate, 
or  upon  its  own  motion  after  citation,  remove  an  un- 
faithful executor  or  administrator,  and  revoke  his  letters, 
and  that  in  such  case,  if  there  be  a  co-executor  or  co-ad- 
ministrator, he  shall  thenceforth  exercise  the  powers  and 
perform  the  duties  of  the  trust,  and,  if  not,  administra- 
tion of  the  estate  remaining  unadministered  shall  be 
granted  to  those  next  entitled,  if  they  be  competent  and 
qualified:  Hill's  Ann.  Laws,  §§  1090,  1098,  1100. 
These  provisions  clearly  contemplate  and  provide  that 
the  powers  of  an  administrator  or  executor  shall  termi- 
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nate  at  the  date  of  his  removal  by  the  county  court,  and 
that  the  administration  of  the  estate  remaining  unad- 
ministered  shall  immediately  devolve  upon  a  co-executor 
or  co-administrator,  if  there  be  one,  and,  if  not,  upon  the 
person  to  whom  letters  shall  be  granted  ;  and  an  appeal 
does  not  restore  him  to  that  office  pending  its  determina- 
tion, in  the  absence  of  a  statute  to  that  effect :  Dutcher  v. 
Culver,  23  Minn.  415;  Day  v.  Holland,  15  Or.  464  (15 
Pac.  855) .  During  the  pendency  of  the  appeal  his  au- 
thority is  suspended,  and  he  has  no  power  to  control  or 
manage  the  affairs  of  the  estate  until  reinstated  by  an 
order  of  the  appellate  tribunal . 

The  other  points  made  in  the  petition  for  rehearing 
may  be  passed  with  a  very  brief  notice.  Counsel  is  mis- 
taken in  his  statement  that  the  plaintiff  and  Miller  failed 
to  appear  at  the  time  set  for  the  hearing  of  the  motions 
to  dismiss,  or  that  they  abandoned  such  motions  ;  and  he 
is  equally  in  error  in  his  statement  that,  subsequent  to 
the  hearing  of  the  case  on  the  merits,  the  respondent  was 
permitted  to  file  a  supplemental  brief,  of  which  he  had 
no  notice.  The  plaintiff  and  Miller  appeared  by  counsel 
at  the  hearing  of  their  motions  to  dismiss,  and  have 
never  at  any  time  abandoned  them,  but,  on  the  contrary, 
renewed  and  urged  the  same  with  vigor  on  the  final 
hearing,  both  in  his  original  brief  and  at  the  argument. 
The  supplemental  brief,  of  which  counsel  complains,  was 
filed  at  the  final  hearing.  If  he  had  no  notice  thereof, 
it  was  because  he  was  not  present,  but,  at  his  request 
and  for  his  accommodation,  had  been  permitted  by  the 
courtesy  of  the  court  to  present  his  side  of  the  case  the 

day  before.     Petition  for  rehearing  denied. 

• 

Dismissed:    Rehearing  denied. 
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Decided  at  Pendleton  August  13, 1898. 
STATE  v.   MINNICK. 

[54  Pac.  223] 

Appeal  my  State  in  Criminal  Case.— The  state  cannot  appeal  from  any  orders 
or  judgments  In  a  criminal  case,  except  those  mentioned  In  sec.  1430,  Hill's 
Ann.  I<aws;  so  that  no  appeal  lies  from  a  judgment  of  acquittal,  even  if  en- 
tered on  a  verdict  ordered  by  the  trial  judge. 

Former  Acquittal.— An  appeal  did  not  Heat  common  law  from  a  Judgment 
sustaining  a  plea  of  former  acquittal. 

From  Union  :   Robert  Eakin,  Judge. 

John  Minnick  having  been  acquitted  on  a  charge  of 

larceny,  the  state  appealed,  whereupon   the  defendant 

filed  a  motion  to  dismiss. 

Dismissed. 

Thomas  II.  Crawford  and  /.  L.  Austin  for  the  motion. 
Hugh  E.  Courtney,  district  attorney,  contra. 
Mr.  Justice  Wolverton  delivered  the  opinion. 

The  defendant  was  indicted  for  the  crime  of  larceny, 
and  interposed  a  plea  of  former  acquittal.  The  state  de- 
murred to  the  plea,  and,  the  demurrer  being  overruled, 
a  trial  was  had,  at  the  close  of  which  the  court  instructed 
the  jury  to  return  a  verdict  of  not  guilty,  and,  the  de- 
fendant having  been  discharged  upon  the  return  of  such 
verdict,  the  state  appealed.  The  defendant  filed  a  motion 
to  dismiss  the  appeal,  assigning  as  a  reason  therefor  that 
the  state  has  no  right  of  appeal  under  such  conditions, 
and  this  presents  the  sole  question  for  determination. 

The  statute  has  prescribed  that  an  appeal  may  be  taken 
to  the  supreme  court  by  the  state  from  a  judgment  or 
order  of  the  circuit  court  in  a  criminal  action  in  the  fol- 
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lowing  cases  :  (1)  Upon  a  judgment  for  the  defendant 
on  a  demurrer  to  the  indictment,  and  (2)  upon  an  order 
of  the  court  arresting  the  judgment.  Hill's  Ann.  Laws 
Or.,  §  1430.  It  is  plain  that  the  state's  case  does  not 
fall  within  either  of  the  two  grounds  of  error  for  which 
the  right  of  appeal  is  thus  directly  accorded,  and,  these 
being  exclusive,  the  state  can  assign  no  other.  Section 
1427,  Id.,  provides  that  "the  party  aggrieved,  whether 
the  state  or  the  defendant,  may  appeal  from  a  judgment 
in  a  criminal  action  in  the  cases  prescribed  in  this  chapter 
and  not  otherwise."  The  latter  words  of  the  section  con- 
stitute an  express  limitation  upon  the  right  of  appeal  in 
criminal  matters,  and  preclude  the  state  from  resorting 
to  that  mode  of  reviewing  judgments  and  orders  of  the 
circuit  court,  other  than  those  enumerated  in  section 
1430  :  People  v.  Snyder,  44  Hun,  193  ;  State  v.  Bollinger, 
69  Mo.  577  ;  State  v.  Risley,  72  Mo.  609  ;  People  v.  Demp- 
sey,  66  How.  Prac.  371.  Even  independent  of  the  statute, 
the  right  of  appeal  or  writ  of  error  did  not  lie  at  common 
law  from  the  judgment  of  the  court  in  sustaining  a  plea 
of  former  acquittal:  State  v.  Lane,  78  N.  C.  547.  So 
that,  in  any  event,  the  state  is  without  the  right  to  be 
heard,  and  the  motion  to  dismiss  must  be  allowed,  and 

it  is  so  ordered. 

Dismissed. 


Argued  29  March ;  Decided  30  April,  1886. 
PATTON  v.  NIXON. 

[62  Pac.  1048] 

1.  Equity  — Multiplicity  of  Suits.— Equity  will  grant  relief  to  one  who  has 

made  a  conveyance  of  property  in  consideration  of  her  future  support, 
although  the  plaintiff  has  a  remedy  at  law,  and  to  avoid  a  multiplicity  of 
actions  will  make  the  maintenance  of  the  plaintiff  a  charge  upon  the  prom- 
ises.    Wation  v.  Smith,  7  Or.  448,  cited. 

2.  Decree  — Issues  Made  by  the  Pleadings.— A  decree  which  charges  the 

plain  tin's  maintenance  upon  land  conveyed  by  her  in  consideration  of  future 
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support  Is  within  the  Issue  made  by  the  pleadings  where  it  is  alleged  that  to 
secure  a  home  and  care  the  plaintiff  transferred  her  property  as  a  gift,  and 
the  reply  denies  that  the  defendant  agreed  to  clothe  and  support  the  plaintiff 
in  consideration  of  the  title  received. 

From  Washington  :  Thomas  A.  McBride,  Judge. 

Suit  by  Mary  Patton  against  her  daughter  Mary  F. 
Nixon  and  another  for  the  re-conveyance  of  land.  There 
was  a  decree  for  plaintiff,  and  defendants  appeal. 

Modified. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  Samuel  B.  Huston. 

For  respondent  there  was  a  brief  and  oral  argument 
by  Messrs.  Thomas  H.  Tongue  and  John  T.  Whalley. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

Plaintiff  alleges  that  on  June  14,  1894,  plaintiff  being 
the  owner  in  fee  and  in  possession,  by  her  tenants,  of  lots 
1  and  2  in  block  15,  and  lots  1,  2,  3,  and  4  in  block  16, 
in  the  city  of  Forest  Grove,  having  two  houses  and  a  barn 
thereon,  defendant,  representing  that  said  tenants  were 
insolvent,  had  not  paid  the  rent  reserved,  and  could  not 
be  dispossessed  unless  the  premises  were  conveyed  to 
another,  promised  that,  if  a  deed  therefor  were  executed 
to  her,  she  would  care  for  the  property,  collect  rents,  hold 
the  legal  title  thereto  in  trust  for  plaintiff,  and  reconvey 
the  same  upon  being  requested  so  to  do  ;  that  on  said  day, 
plaintiff's  mind  being  very  weak  in  consequence  of  her 
extreme  age,  feeble  constitution,  and  recent  illness,  she 
was  incapable  of  fully  comprehending  the  nature  of  her 
acts,  and,  believing  and  relying  upon  said  representations, 
she,  without  any  consideration  therefor,  executed  to  de- 
fendant a  conveyance  of  said  premises  ;  that,  prior  to  the 
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commencement  of  this  suit,  plaintiff  requested  defend- 
ax,  to  reconvey  snid  property,  but  the  latter  refused  to 
dofso,  agreeing  to  ay  therefor  the  sum  of  $3,500,  as  the 
purchase  price  thereof,  no  part  of  which  has  ever  been 
paid..  The  defendant,  after  denying  the  material  allega- 
tions- of  the  comply  %  alleges  :  "  That,  at  the  time  men- 
tioned in  the  comp  aint,  the  plaintiff,  in  consideration 
of  the  fact  that  the  defendant  had  kept  and  cared  for  the 
plaintiff,  and  paid  the  taxes  on  said  property  for  several 
years,  and  had  kept  and  cared  for  the  husband  of  the 
plaintiff  during  his  last  illness  for  five  and  one-half 
months,  and  had  paid  his  funeral  expenses,  and  had 
never  received  any  compensation  therefor ;  and  in  con- 
sideration of  the  fact  that  brothers  and  sisters  of  this 
defendant  had  received  large  amounts  of  property  from 
their  father's  estate,  while  this  defendant  had  received 
nothing  but  two  acres  of  land  ;  and  in  further  consider- 
ation of  the  fact  that  this  defendant  had  repeatedly  told 
plaintiff  that  she  would  furnish  a  home  and  care  for 
plaintiff  as  long  as  she  lived  ;  and  in  further  considera- 
tion of  love  and  affection  and  other  valuable  considera- 
tion,—  the  plaintiff  executed  said  conveyance  and  trans- 
ferred said  property  to  this  defendant  as  a  gift,  and  of  her 
own  free  will  and  accord,  and  without  any  suggestion  or 
representation  or  solicitation  of  this  defendant.  That 
plaintiff  placed  said  deed  on  record,  and  repeatedly  ex- 
pressed herself  to  the  effect  that  the  same  was  a  gift,  and 
continued  to  live  with  this  defendant  until  about  Octo- 
ber, 1895,  when  she  was  taken  from  the  home  of  the 
defendant,  in  the  absence  of  the  latter,  and  without 
her  knowledge,  and  taken  to  the  home  of  her  son-in-law, 
where  she  has  since  remained ;  that,  during  all  the 
time  which  she  remained  at  the  home  of  defendant,  de- 
fendant provided  her  with  a  good  home,  and  kept  and 

88  0k.— n. 
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cared  for  her  as  tenderly  and  carefully  as  possible,  and 
is  ready  and  willing  to  keep  and  care  for  her  as  long  as 
she  lives  if  she  will  remain  with  the  defendant." 

The  reply  having  put  in  issue  the  allegations  of  new 
matter  contained  in  the  answer,  a  trial  was  had ;  and, 
from  the  evidence  taken,  the  court  found  that  plaintiff 
executed  said  deed  in  pursuance  of  defendant's  agreement 
to  furnish,  during  her  life,  the  necessary  clothing,  sup- 
port, medicine,  and  medical  attendance,  but  by  reason  of 
plaintiff's  incapacity  to  attend  to  business,  and  her  ina- 
bility properly  to  understand  the  nature  thereof,  or  the 
manner  of  conducting  the  same,  the  deed  was  delivered 
without  taking  from  the  grantee  any  memorandum  evi- 
dencing the  obligations  assumed  by  her ;  that  no  sum 
whatever  was  paid  for  said  premises,  nor  did  any  con- 
sideration pass  to  plaintiff  from  defendant,  except  the 
latter's  verbal  agreement  to  furnish  said  support,  cloth- 
ing, medicine,  and  medical  attendance,  upon  the  faith  of 
which  agreement  plaintiff  relied,  and  without  which  she 
would  not  have  excuted  the  deed  ;  that  defendant  has  re- 
fused to  keep  or  perform  her  agreement,  whereby  plain- 
tiff sustained  damage  equivalent  to  the  reasonable  value 
of  such  food,  clothing,  medicine,  and  medical  attend- 
ance, which  the  court  found  to  be  the  sum  of  $275  per 
annum ;  and  thereupon  decreed  said  sum  to  be  an  an- 
nual charge  and  prior  lien  upon  said  premises,  during 
plaintiff's  life,  payable  in  quarterly  installments  of  $68.75 
each,  the  first  becoming  due  March  20,  1896,  from  which 
decree  defendant  appeals. 

1.  It  is  contended  by  defendant's  counsel  that  plain- 
tiff had  an  adequate  remedy  at  law ;  and  that,  having 
failed  to  establish  the  equity  upon  which  she  relied,  the 
court  erred  in  retaining  the  cause  and  awarding  dam- 
ages ;  and  that  the  decree  complained  of  is  not  within 
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the  issues  made  by  the  pleadings,  nor  supported  by  the 
evidence,  for  which  reason  it  should  be  reversed,  and  the 
suit  dismissed.  In  Watson  v.  Smith,  7  Or.  448,  a  suit 
was  instituted  to  cancel  a  deed,  in  consequence  of  de- 
fendant's alleged  failure  to  support  plaintiff  and  his  wife 
during  their  lives  ;  and  it  was  held  that,  there  being  no 
willful  violation  of  the  contract,  the  deed  could  not  be 
avoided,  notwithstanding  which  a  decree  was  rendered 
making  such  support,  which  formed  the  consideration 
for  the  conveyance,  a  lien  upon  the  premises  so  con- 
veyed. True,  plaintiff  has  a  remedy  at  law  against  de- 
fendant for  her  support,  and  she  could  undoubtedly, 
from  time  to  time,  maintain  actions  therefor ;  but 
equity,  in  order  to  prevent  this  multiplicity  of  actions 
will  take  jurisdiction,  and  in  a  single  suit  award  com- 
plete relief,  making  the  support,  which  formed  the  con- 
sideration for  the  conveyance,  a  charge  upon  the  premises. 

2.  The  rule  that  the  decree  in  a  suit  must  correspond 
with  the  allegations  as  well  as  the  proofs  is  so  universal 
that  to  cite  decisions  in  support  thereof  would  seem  to  be 
pedantic.  Examining  the  pleadings  in  the  light  of  this 
rule,  it  will  be  observed  that  the  answer  alleges  that,  "  in 
further  consideration  of  the  fact  that  this  defendant  had 
repeatedly  told  plaintiff  that  she  would  furnish  a  home 
and  care  for  plaintiff  as  long  as  sl^  lived,  *  *  *  plain- 
tiff executed  said  conveyance,  and  transferred  said  prop- 
erty to  this  defendant  as  a  gift."  This  allegation  tends 
to  show  that  the  promise  of  such  support  afforded  in  fact 
the  consideration  for  the  conveyance  of  the  property,  and, 
considered  in  connection  with  the  fact  that  plaintiff  was 
eighty-one  years  old  when  these  lots  (valued  at  about 
$3,500)  were  conveyed  to  defendant,  is  not  very  much  in 
conflict  with  the  claim  therein  that  the  conveyance  was 
a  gift.     The  allegation  of  support,  etc.,  is  denied  in  the 
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reply,  thus  raising  an  issue  upon  which  the  court  might 
very  reasonably  find  from  the  evidence  that  defendant 
agreed  to  care  for,  clothe,  support,  and  maintain  her 
mother  during  her  life,  in  consideration  of  the  title  re- 
ceived ;  and,  such  being  the  case,  the  decree  in  this  re- 
spect is  fairly  within  the  issue  made  by  the  pleadings. 
To  reach  a  different  conclusion  would  be  equivalent  to 
holding  that  a  confiding  mother,  very  aged  and  quite 
feeble,  unaccustomed  to  the  methods  of  transacting  busi- 
ness, might  deprive  herself  of  every  particle  of  her  prop- 
erty by  conveying  it  to  her  daughter  in  consideration  of 
the  latter 's  previous  promise  to  furnish  her  a  home,  and 
support  her  in  her  declining  days,  and  that 'thereupon 
the  grantee  may  deny  that  any  agreement  was  entered 
into  as  a  result  of  such  promise,  and  turn  the  plaintiff 
out  upon  the  charity  of  the  public, —  a  result  which  would 
clearly  be  a  denial  of  justice,  and  must  necessarily  shock 
the  conscience  of  those  who  believe  that  right  should 
prevail.  The  trial  court  properly  held  that  the  allega- 
tion of  the  answer,  to  the  effect  that  defendant  promised 
to  support  her  mother,  ripened  into  an  agreement  when 
the  latter  accepted  the  terms  thereof,  in  pursuance  of  and 
without  which,  as  the  court  finds,  she  would  not  have, 
executed  the  deed ;  and,  this  being  so,  the  remaining 
question  is  whether  there  is  any  evidence  tending  to  show 
the  value  of  such  support.  Plaintiff  testifies  that,  prior 
to  said  conveyance,  she  boarded  with  defendant,  and  paid 
her  therefor  the  sum  of  $4.25  per  week ;  and,  while  de- 
fendant denies  that  she  ever  charged  or  received  any  com- 
pensation for  such  board,  her  sister,  Mrs.  Bates,  testifies 
that  defendant  advised  her  to  charge  her  mother  for  board, 
stating  that  she  paid  her  while  boarding  with  her.  At 
this  rate  plaintiff's  board  would  be  wrorth  $221  per  an- 
num, and,  as  this  is  all  the  evidence  introduced  on  that 
branch  of  the  subject,  the  decree  must  be  modified,  and 
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one  here  entered  awarding  plaintiff  the  sum  of  $221  per 

annum,  payable  in  quarterly  installments,  at  the  same 

time  and  secured  in  the  same  manner  as  indicated  in  the 

decree,  which  is  otherwise  affirmed. 

Modified. 
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Argued  October  27;  decided  November  14, 1898. 

EX    PARTE  McGEE.  3L3 

[54Pac.  1001] 

Imprisonment  for  Failure  to  Pat  Fine.— Under  sections  2131  and  1408,  Hill's 
Ann.  Laws,  giving  to  a  justice  of  the  peace  the  same  power  as  to  fines  and 
imprisonments  that  Is  possessed  by  the  circuit  courts,  and  prescribing  how  a 
Judgment  of  fine  in  the  latter  court  must  be  executed,  a  Justice  of  the  peace 
may  order  a  defendant  Imprisoned  if  his  fine  is  not  paid :  State  v.  Sheppard, 
15  Or.  508,  applied. 

Meaning  of  the  Word  "Proceeding"  Considered.— An  imprisonment  for 
failure  to  pay  a  fine  is  a  "  proceeding  "  within  the  meaning  of  a  section  of  a 
city  charter  providing  for  "  proceedings  before  the  ( municipal )  court." 

Municipal  Court— Statutory  Construction.— A  provision  In  a  city  charter 
limiting  punishment  by  imprisonment  to  ninety  days  does  not  affect  the 
right  of  the  municipal  Judge  to  inflict  a  fine,  the  working  out  of  which  under 
the  general  statutes  will  keep  the  offender  in  confinement  longer  than  the 
prescribed  limit,  since  in  the  latter  case  he  Is  only  paying  a  fine,  while  in  the 
other  case  he  is  being  imprisoned  as  a  punishment. 

From  Multnomah:  Melvin  C.  George,  Judge. 

Chas.  McGee  having  been  refused  his  liberty  on  a 

habeas  corpus  proceeding,  appeals. 

Affirmed. 

For  appellant  there  was  an  argument  by  Mr.  J.  R. 
Cunningham. 

For  respondent  there  was  an  argument  by  Mr.  Ralph 
R.  Duniway. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

The  petitioner,  Charles  McGee,  was  tried  and  convicted 
in  the  municipal  court  of  the  city  of  Portland  on  a  charge 
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of  violating  section  6  of  ordinance  No.  3983,  entitled  "An 
ordinance  concerning  offenses  and  disorderly  conduct." 
A  fine  was  imposed  of  $200,  and  in  default  of  payment 
he  was  committed  to  the  city  prison  for  100  days.  A 
writ  of  habeas  corpus  was  thereupon  sued  out  in  the  circuit 
court  for  Multnomah  county,  resulting  in  a  judgment 
dismissing  the  writ,  from  which  he  appeals  to  this  court. 
The  primary  question  presented  for  consideration  is 
one  of  power  in  the  municipal  court  to  commit  to  prison 
for  a  fine  imposed  as  a  penalty  for  the  violation  of  said 
section,  which  provides  thstt  any  person  or  persons  who 
shall  resist  any  peace  officer,  etc.,  "  shall,  on  conviction, 
be  fined  not  less  than  twenty-five  nor  more  than  three 
hundred  dollars,  or  shall  be  imprisoned  not  less  than 
ten  nor  more  than  ninety  days,  or  both,  at  the  discretion 
of  the  court."  The  power  of  the  city  council  to  adopt 
the  ordinance  is  derived  from  subdivision  36  of  section 
36  of  the  charter  of  the  city  of  Portland,  whereby  it  is 
enacted  that  "the  council  has  power  and  authority  *  *  * 
to  provide  for  the  punishment  of  a  violation  of  any  ordi- 
nance of  the  city  by  fine  or  imprisonment  not  exceeding 
three  hundred  dollars,  or  ninety  days,  or  both,  or  by  for- 
feiture as  penalty  not  exceeding  three  hundred  dollars, 
and  for  working  any  such  person  sentenced  to  imprison- 
ment upon  the  streets,  parks,  public  squares,  workhouse 
or  house  of  correction  during  the  term  thereof,  and  to 
provide  for  the  punishment  of  any  person  sentenced  to 
imprisonment  who  shall  refuse  to  work  when  ordered." 
By  section  62  it  is  provided  that  the  "municipal  court 
shall  have  jurisdiction  of  all  crimes  defined  by  ordinances 
of  the  city  of  Portland,  and  of  all  actions  brought  to  en- 
force or  recover  any  forfeiture  or  penalty  declared  or 
given  by  any  such  ordinance"  ;  and  further  that  "the 
powers,  duties  and  jurisdiciton  herein  conferred  upon 
such  municipal    court  may  be   exercised  by  the  judge 
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thereof,  who  shall  likewise  adopt  a  seal";  and  by  sec- 
tion 65  that  "all  proceedings  before  the  court  or  judge 
thereof,  including  all  proceedings  for  the  violation  of  any 
city  ordinance,  are  governed  and  regulated  by  the  gen- 
eral laws  of  the  state  applicable  to  the  justice  of  the 
peace  or  justice  courts  in  like  or  similar  cases,  except 
as  in  this  act  otherwise  provided":  Laws  1893,  p.  831. 
The  exceptions  referred  to  have  no  bearing  upon  the 
present  controversy. 

The  authority  of  the  council  to  enact  the  ordinance  is 
not  questioned,  but  it  is  strenuously  contended  that,  the 
imprisonment  being  for  the  purpose  of  coercing  the  pay- 
ment of  the  fine  imposed,  the  council  was  not  empowered 
to  authorize  the  municipal  court  to  imprison  for  such  a 
purpose,  nor  was  it  so  authorized  by  direct  force  of  the 
charter.  If  the  court  has  such  authority,  it  must  be  by 
force  of  said  sections  62  and  65  of  the  charter,  as  the 
council  has  made  no  attempt  to  invest  it  therewith. 
Turning  to  the  statute  governing  justices  of  the  peace  in 
criminal  actions,  we  find  by  section  2131,  Hill's  Ann. 
Laws,  that  such  an  action  is  commenced  and  proceeded 
in  to  final  determination,  and  the  judgment  therein  en- 
forced, in  the  manner  provided  in  the  Code  of  Criminal 
Procedure,  except  as  otherwise  provided.  By  the  Code 
of  Criminal  Procedure  (section  1408,  Id.)  it  is  provided 
as  follows :  "A  judgment  that  the  defendant  pay  a  fine 
must  also  direct  that  he  be  imprisoned  in  the  county  jail 
until  the  fine  be  satisfied,  specifying  the  extent  of  the 
imprisonment,  which  cannot  exceed  one  day  for  every 
two  dollars  of  the  fine ;  and  in  case  the  entry  of  judg- 
ment should  omit  to  direct  the  imprisonment,  and  the 
extent  thereof,  the  judgment  to  pay  the  fine  shall  operate 
to  authorize  and  require  the  imprisonment  of  the  defend- 
ant until  the  fine  is  satisfied  at  the  rate  above  mentioned." 
Construing  these  sections  in  pari  materia,  as  it  was  in- 
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tended  they  should  be,  the  justice  of  the  peace  is  author- 
ized to  impose  a  fine  and  direct  that  the  accused  be  im- 
prisoned until  the  fine  is  satisfied,  specifying  the  extent 
of  imprisonment,  not  to  exceed  one  day  for  every  two 
dollars  of  the  fine ;  but  if  he  should  omit  the  direction 
for  the  imprisonment,  yet  the  judgment  itself  operates  to 
authorize  and  require  the  imprisonment  until  such  fine 
be  satisfied  at  the  specified  rate  per  diem.  This  result 
is  deducible  from  State  v.  Sheppard,  15  Or.  598  (16  Pac. 
483) .  So  that  the  authority  of  a  justice  of  the  peace  to 
enter  such  a  judgment  in  a  criminal  action,  and  the 
effect  of  a  judgment  rendered  by  him  imposing  a  fine, 
are  clear ;  and  we  are  now  to  inquire  whether  the  munic- 
ipal court  is  clothed  with  like  power,  in  proceedings  for 
the  violation  of  a  city  ordinance,  or  its  judgment  impos- 
ing a  fine  is  effective  for  a  like  purpose.  The  language 
of  section  65  of  the  charter  is  explicit :  "All  proceedings 
before  the  court  or  judge  thereof,  including  all  proceed- 
ings for  the  violation  of  any  city  ordinance  are  governed 
and  regulated  by  the  general  laws  of  the  state  applicable 
to  the  justice  of  the  peace  or  justice's  court  in  like  or 
similar  cases." 

The  word  *  *  proceedings  ' '  is  evidently  used  here  in  its 
broadest  signification.  "Proceeding"  is  defined  by  Black 
as  follows  :  "  In  a  general  sense,  the  form  and  manner 
of  conducting  judicial  business  before  a  court  or  judicial 
officer ;  regular  and  orderly  progress  in  form  of  law ; 
including  all  possible  steps  in  an  action,  from  its  com- 
mencement to  the  execution  of  judgment.  In  a  more 
particular  sense,  any  application  to  a  court  of  justice, 
however  made,  for  aid  in  the  enforcement  of  rights,  for 
relief,  for  redress  of  injuries,  for  damages,  or  for  any 
remedial  object."  Black,  Law  Diet.  Bouvier  defines  it 
thus  :  "In  its  general  acceptation,  this  word  means  the 
form  in  which  actions  are  to  be  brought  and  defended, 
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the  manner  of  intervening  in  suits,  of  conducting  them, 
of  opposing  judgments,  and  of  executing  them."  Bouv. 
Law  Diet.  Duer,  J.,  in  Rich  v.  Husson,  1  Duer,  617, 
which  involved  the  right  to  costs  and  amount  of  recovery, 
says :  "The  word  'proceeding,'  both  in  its  popular  use 
and  in  its  technical  application,  has  a  definite  meaning, 
which  we  cannot  alter  or  enlarge.  It  means,  in  all  cases, 
the  performance  of  an  act,  and  is  wholly  distinct  from 
any  consideration  of  an  abstract  right.  A  proceeding 
in  a  civil  action  is  an  act  necessary  to  be  done  in  order  to 
attain  a  given  end.  It  is  a  prescribed  mode  of  action  for 
carrying  into  effect  a  legal  right,  and,  so  far  from  in- 
,  volving  any  consideration  or  determination  of  the  right, 
presupposes  its  existence.  The  proceeding  follows  the 
right. 

"The  rules  by  which  proceedings  are  governed  are  rules 
of  procedure  ;  those  by  which  rights  are  established  and 
defined,  rules  of  law.  It  is  law  which  gives  a  right  to 
costs,  and  fixes  their  amount.  It  is  procedure  which 
declares  when  and  by  whom  the  costs  to  which  a  party 
has  a  previous  title  shall  be  adjusted  or  taxed,  and  when 
and  by  whose  direction  a  judgment  in  his  favor  shall  be 
entered."  In  Wilson  v.  Allen,  3  How.  Prac.  369,  the  court 
being  authorized  at  any  time,  in  furtherance  of  justice, 
to  amend  any  pleading  or  proceeding  by  correcting  a 
mistake  in  any  respect,  it  was  held  that  the  use  of  the 
term  "proceeding"  in  that  connection  authorized  the 
allowance  of  an  amendment  of  an  undertaking  on  appeal . 
So,  in  Langstaff  v.  Miles,  5  Mont.  554  (6  Pac.  356) ,  it  was 
held,  under  a  similar  statutory  authorization,  that  the 
court  was  empowered  to  allow  an  amendment  of  an  un- 
dertaking for  an  attachment.  So,  in  Reg.  v.  London,  C. 
&  D.  Ry.  Co.,  L.  R.  3  Q.  B.  170,  it  was  held  that  the 
taxation  of  costs  was  a  proceeding  within  a  statute  which 
provided,  in  effect,  that,  from  and  after  the  passing  of  a 
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certain  act,  no  actions,  suits,  attachments,  executions,  or 
other  proceedings  against  a  railroad  company  therein 
named  should  be  commenced  or  continued.  And  in 
Smith  v.  Bank,  5  Pet.  518,  and  Ward  v.  Cohtn,  3  S.  C. 
338,  it  is  said  that  proceedings  of  the  sheriff  under  exe- 
cution are  part  of  the  proceedings  in  the  cause.  For 
other  cases  illustrating  the  application,  imjjort,  and  gen- 
eral scope  of  the  term,  see  Hine  v.  Belden,  27  Conn.  384 ; 
Williamson  v.  Champlin,  Clarke,  Ch.  9  ;  Bonesteel  v.  Orvis, 
31  Wis.  117 ;   Hogan  v.  Hoyt,  37  N.  Y.  300. 

As  it  pertains  to  a  justice's  court,  the  law  gives  the 
authority  to  impose  a  fine  in  a  criminal  action  ;  but,  from 
the  foregoing  authorities,  the  manner  of  judgment,  how 
it  shall  be  entered  and  the  fine  enforced,  is  but  pro- 
cedure ;  and  this  embraces  the  imprisonment,  either  by 
virtue  of  the  express  direction  of  the  judgment,  or  by  force 
of  the  statute,  if  such  direction  be  omitted  therefrom. 
As  was  said  in  State  v.  Sheppard,  15  Or.  598  (16  Pac.  483) , 
quoting  from  Ex  parte  Kelly,  28  Cal.  415  :  "  The  impris- 
onment is  no  part  of  the  punishment,  per  se,  but  is  merely 
one  of  the  modes  by  which  the  law  enforces  the  satisfac- 
tion of  the  fine,  which  is  in  itself  the  punishment  or  a 
part  of  it."  The  Portland  city  charter  has  within  itself 
prescribed  no  code  of  procedure  in  cases  of  the  violation 
of  its  ordinances,  but  has  referred  the  municipal  court, 
for  its  direction  and  guidance,  to  the  proceedings  pro- 
vided by  the  general  laws  of  the  state  by  which  the  ac- 
tions of  the  justice  of  the  peace  are  regulated  and  gov- 
erned in  like  or  similar  cases.  Looking  to  such  general 
laws,  it  is  ascertained  how  a  criminal  action  is  begun, 
and  what  each  succeeding  step  shall  be,  to  and  including 
the  entry  of  judgment  and  its  enforcement.  As  the  entry 
of  the  judgment  and  the  manner  of  its  enforcement  are 
proceedings  in  a  criminal  action  before  the  justice  of  the 
peace,  under  the  general  law,  it  is  quite  clear  that,  when 
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the  charter  prescribed  that  all  proceedings  for  the  viola- 
9       tion  of  any  city  ordinance  shall  be  regulated  by  the  gen- 
eral laws  applicable  to  justices'  courts  in  like  or  similar 
5.i.  cases,  it  was  intended  to  embrace  those  particular  pro- 

•  ei-  ceedings,  and  hence  that  the  municipal  court  had  the  right 

Fr  to  imprison  in  default  of  the  payment  of  the  fine  im- 

posed. 

It  is  insisted,  however,  that  inasmuch  as  said  subdi- 
>-  vision  36,  §  36,  of  the  charter  limits  the  power  of  im- 

prisonment by  the  municipal  court  to  ninety  days,  the 
;  jij;  commitment  of  the  accused  for  one  hundred  days  was  in 

kvr  violation  of  such  regulation.     We  have  anticipated  this 

y  proposition  somewhat  by  previous  considerations.     State 

v.  Sheppard,  15  Or.  598  (16  Pac.  483) ,  was  a  case  wherein 
the  justice  of  the  peace  imposed  a  fine  for  an  assault  under 
a  statute  which  authorized  the  justice  to  punish  by  fine 
only,  but  he  entered  a  judgment  directing  imprisonment 
until  such  fine  and  costs  should  be  paid  at  the  rate  of  one 
day  for  each  $2  of  such  fine  and  costs.  The  judgment 
was  held  to  be  without  the  jurisdiction  of  the  justice  as 
it  pertained  to  the  costs,  but  not  as  it  pertained  to  the 
direction  for  imprisonment.  Mr.  Chief  Justice  Lord, 
speaking  for  the  court,  said  :  "  The  true  intent  and  pur- 
pose of  section  1408  being  not  to  pronounce  imprison- 
ment as  the  punishment,  but  as  a  means  of  coercing  the 
payment  of  the  judgment  for  a  fine  for  an  assault  and 
battery  under  subdivision  6,  §  2052."  The  imprisonment 
is  merely  a  prescribed  mode  of  enforcing  the  payment  of 
the  fine,  and,  as  we  have  seen,  constitutes  a  step  in  the 
code  of  criminal  procedure  to  be  pursued  in  all  cases  in- 
volving the  imposition  of  a  fine.  The  punishment  per- 
mitted by  the  charter  and  fixed  by  the  ordinance  is  im- 
prisonment or  fine,  or  both.  All  beyond  is  mere  mode 
or  manner  of  enforcement.  The  first  can  only  be  sat- 
isfied by  serving  out  the  prescribed  term  in  prison,  while 
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the  latter  may  be  satisfied  by  payment  of  the  fine  im- 
posed ;  but  for  the  coercion  of  that  payment  the  statute 
has  prescribed  a  mode  of  procedure,  which  is  to  commit 
the  accused  to  prison  for  a  term  not  exceeding  one  day 
for  every  $2  of  the  fine.  The  mode  and  manner  of  en- 
forcing the  punishment  should  not  be  confounded  with 
the  punishment  itself,  or  regarded  as  a  part  of  it ;  and, 
if  this  obvious  distinction  is  kept  in  view,  the  power  of 
the  court  to  direct  imprisonment  under  the  statutory 
regulations  for  the  coercion  of  the  payment  of  the  fine 
becomes  clear  and  incontrovertible :  Ex  parte  Kelly,  28 
Cal.  415.     These  considerations  affirm  the  judgment  of 

the  court  below,  and  it  is  so  ordered. 

Affirmed. 


Decided  80  April,  1808. 
FIRST  NAT.  BANK  t».   FIRE  ASSOCIATION. 

First  Nat.  Bank  v.  Aachen  Ins.  Co. 

[53Pac.8;  50Pac.568] 

1.  Expert  and  Opinion  Evidence  Discussed.— The  character  and  variety  of 

expert  evidence  is  here  discussed,  and  the  exceptions  to  the  general  rule 
fully  explained.  Fisher  v.  Or.  Short  Line  Ry.  Co.,  22  Or.  533,  and  N\Ut  v. 
Southern  Pac.  Cb.,  25  Or.  291,  cited. 

2.  Exception  to  Rule  on  Opinion  Evidence.—  A  skilled  witness  may  be  al- 

lowed to  add  his  opinion  as  to  the  conclusion  to  be  drawn  from  certain  facts 
and  circumstances  which  have  come  under  his  personal  observation,  where 
they  are  otherwise  Incapable  of  being  detailed  and  described  so  as  to  enable 
.anyone  but  the  observer  himself  to  form  an  intelligent  conclusion  from  them* 
although  the  matter  referred  to  is  not  of  itself  a  proper  subject  of  expert  testi- 
mony. 

3.  Idem.— Under  this  exception  it  Is  competent  for  skilled  firemen,  in  connection 

with  their  descriptions  of  a  Are,  to  state  whether  or  not  in  their  opinion  it 
was  burning  naturally  or  whether  some  inflammable  substance  had  been  dis- 
tributed about  the  premises. 

4.  Subject  op  Expert  Testimony.— Whether  or  not  a  Are  in  a  certain  store 

stocked  with  certain  goods  could  have  spread  to  the  upper  floor  of  the  build- 
ing within  a  given  time,  and  whether  under  the  given  circumstances  and 
within  a  certain  time  it  would  have  generated  sufficient  explosive  power  to 
blow  open  doors,  etc.,  Is  a  proper  subject  of  expert  testimony. 

5.  Evidence  of  Motive  for  Incendiarism.— Though  the  pleadings  admit  that 

the  insured  sustained  a  loss  exceeding  the  amount  of  insurance,  yet  it  is  com- 
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petent  to  show  that  the  stock  was  old  and  undesirable  as  a  motive  for  burn- 
ing it. 

6.  Setting  Aside  Verdict —  Insufficiency  of  Evidence.— A  verdict  will 

not  be  disturbed  on  appeal  if  (here  was  any  evidence  to  support  it :  Wallace 
v.  Suburban  Ry.  Co.,  26  Or.  174;  Van  Bibber  v.  Plunkett,  26  Or.  562,  and 
State  v.  Pomeroy,  80  Or.  797,  applied. 

7.  Trial  —  Faihnkss  of  Instructions.— A  statement  by  the  Judge,  prelimi- 

nary to  his  instructions,  that  the  parties  had  agreed  on  the  law  of  the  case, 
and  that  he  would  give  certain  instructions  presented  by  defendant,  does  not 
give  undue  prominence  to  defendant's  case. 

8.  Different  Degrees  of  Proof  — Civil  and  Criminal  Cases.— In  an  action 

on  a  policy  of  Insurance  where  the  defense  is  arson  by  the  insured  it  is 
not  improper  for  the  court  to  point  out  to  the  Jury  the  difference  between  the 
degrees  of  proof  required  in  civil  and  criminal  cases,  and  state  that  in  a  civil 
case  there  is  no  question  whether  a  crime  has  been  committed,  and  that  a 
verdict  for  either  party  could  not  be  used  against  the  other  in  any  criminal 
prosecution — such  statements  are  intended  merely  to  caution  the  J  ury  against 
allowing  the  criminal  phase  of  the  case  to  influence  their  verdict. 

9.  Misleading  Instruction.— An  Instruction  is  not  erroneous  because  it  uses 

unusual  or  peculiar  references  for  illustration  if  It  is  not  calculated  to  mislead 
an  intelligent  Jury. 

10.  Motion  for  Verdict  is  a  Demurrer  to  the  Evidence.— A  request  to 
direct  a  verdict  is  equivalent  to  a  demurrer  to  the  evidence,  and  a  review 
thereof  is  governed  by  the  rules  applicable  to  a  motion  for  nonsuit. 

11.  Sufficiency  of  Bill  of  Exceptions  — Nonsuit.— The  supreme  court  will 
not  review  a  refusal  to  direct  a  verdict  or  a  nonsuit  unless  the  bill  of  excep- 
tions affirmatively  shows  that  It  contains  all  the  evidence  given  at  the  trial 
by  the  party  carrying  the  burden  of  proof.  A  bill  of  exceptions  properly 
framed  to  present  the  exceptions  reserved  during  the  trial  would  still  not  be 
sufficient  to  present  the  ruling  on  motion  for  verdict  or  nonsuit  unless  it  con- 
tained all  the  testimony :  Coffin  v.  Hutchinson,  22  Or.  554 ;  Johnston  v.  Or.  Short 
Line  By.  Co.,  23  Or.  94,  and  Schae/er  v.  Stein,  29  Or.  147,  followed. 

From  Multnomah  :  E.  D.  Shattuck,  Judge. 

Consolidated  actions  by  the  First  Nat.  Bank  of  Port- 
land against  the  Fire  Association  of  Philadelphia  and  the 
Aachen  and  Munich  Fire  Insurance  Company,  on  certain 
assigned  policies  of  fire  insurance  issued  to  H.  Wolf  and 
Bro.  Judgments  for  defendants  from  which  plaintiff  ap- 
peals. 

Affirmed. 

Before  the  hearing  of  the  case  respondents  filed  a  mo- 
tion to  strike  from  the  files  a  transcript  of  the  entire  tes- 
timony that  was  attached  to  the  bill  of  exceptions. 

Motion  Overruled. 
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For  appellant  there  was  a  brief  over  the  names  of 
Henry  E.  McGinn  and  Dolph,  Mallory  &  Simon,  with  an 
oral  argument  by  Mr.  McGinn. 

For  respondents  there  was  a  brief  over  the  name  of 
Cox,  Cotton,  Teal  &  Minor ,  with  an  oral  argument  by  Mr. 
William  W.  Cotton. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

These  actions  are  based  upon  certain  policies  of  insur- 
ance Against  loss  and  damage  by  fire,  and  were  tried  to- 
gether. The  defense  is  single,  and  is,  in  effect,  that  the 
policy  holders  set  or  caused  fire  to  be  set  to  the  property 
covered  by  the  policies.  The  verdict  and  judgment  were 
for  the  defendants,  and  plaintiff  appeals. 

The  questions  most  difficult  of  solution  arose  from  the 
examination  of  the  witnesses  David  Campbell,  M.  Lau- 
denklos,  A.  E.  Austin  and  George  H.  Wemple.  Camp- 
bell testified,  among  other  things,  as  follows  :  "I  was  in 
front  of  the  building.  Should  judge  the  flames  coming 
out  of  each  of  the  two  stories  were  five  or  six  feet,  cover- 
ing the  whole  space,  upstairs  and  downstairs.  I  could 
not  say  whether  the  glass  from  the  windows  and  doors 
upstairs  and  downstairs  was  all  gone  out  or  not.  I  would 
judge  it  was,  because  of  the  character  of  the  smoke  and 
flames  across  the  street.  *  *  *  The  fire  seemed  to  be 
burning  very  rapidly.  I  should  judge  that  it  originated 
in  the,  southeast  corner  of  the  store.  The  flames  were 
sweeping  the  whole  length  of  the  store,  and  escaping 
from  the  front.  From  the  time  I  heard  the  alarm  until  I 
got  there  was  between  three  and  four  minutes.  *  *  * 
I  went  through  the  door  behind  the  stream  of  water. 
*     *     *     When  I  first  got  in  there  was  a  great  deal  of 
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fire  burning.  It  was  burning  very  fiercely.  All  the 
goods  seemed  to  be  on  fire.  There  wasn't  much  wood- 
work burning,  except  the  roof."  Laudenklos :  "The 
only  thing  I  could  see  was -a  mass  of  flames.  It  was 
escaping  from  the  store  from  the  first  story  and  the  sec- 
ond story, —  from  both  stories;  the  whole  of  the  frontage. 
It  was  a  pretty  strong  flame.  There  was  a  great  deal  of 
smoke,  and  a  great  deal  of  fire.  The  smoke  was  dark. 
It  was  not  more  than  usually  dark.  *  *  *  I  entered 
the  building  from  the  front.  *  *  *  Went  in  behind 
the  water.  There  was  a  volume  of  flames  in  there.  The 
whole  of  it  seemed  to  be  in  flames.  The  fire  was  intense. 
It  had  covered  the  whole  lower  floor,  *  *  *  burning 
about  the  same  all  over.  *  *  *  I  took  notice  of  how 
the  clothing  was  burning  *  *  *  when  I  got  upstairs. 
It  was  all  piled  up  on  the  counters  or  tables,  as  you  call 
them, —  piled  in  rows, —  and  the  outside  edges  were 
burned  off,  and  *  *  *  a  little  on  top.  Did  not  pay 
much  attention  to  whether  that  was  uniform  all  over  the 
building.  *  *  *  It  was  all  about  burned  alike,  that 
I  seen  of  it.  *  *  *  We  *  *  *  were  not  longer 
than  five  minutes  in  getting  to  the  fire  after  the  alarm." 
Austin  :  * {  We  got  to  the  fire  about  two  minutes  after  we 
got  this  alarm.  *  *  *  The  flames  on  the  lower  floor 
poured  out  across  the  street.  *  *  *  Just  before  we 
got  to  Ash  street,  on  Front,  the  windows  blew  out,  and 
the  smoke  and  flames  came  out  of  the  upper  windows  al- 
most as  far  out  as  the  ones  on  the  lower  floor.  They 
reached  almost  half  way  across  the  street, — fifteen  or 
twenty  feet  from  the  building.  Before  we  got  in  the 
building  the  lower  windows  were  broken.  *  *  *  They 
broke  just  after  we  turned  on  Front  street.  The  smoke 
and  flames  were  pouring  out  when  we  turned  into  Front 
street.  We  saw  the  windows  come  out  upstairs.  We 
could  hear  the  windows  break  as  they  came  out.     Well, 
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the  windows  went  out  about  as  you  would  confine  gas  or 
any  hot  thing  to  break  a  window.  They  go  off  with  a 
kind  of  dull  report.  *  *  *  The  fire  was  burning  all 
over  the  entire  lower  floor,  so  far  as  I  could  see,  and  the 
upper  floor  I  should  judge  to  be  in  the  same  condition. 
The  flames  were  coming  out  in  as  great  volume  upstairs 
as  below ;  all  over  the  store  generally  about  the  same ; 
pouring  out  of  all  the  openings  upstairs  and  down." 
And  Wemple,  among  other  things,  as  follows  :  "  I  trav- 
eled as  fast  as  the  horse  could  go,  and  from  the  time  I 
heard  the  first  stroke  of  the  bell  until  I  got  to  the  fire,  I 
should  say,  two  or  three  minutes.  When  I  arrived  there, 
the  smoke  and  the  blaze  was  coming  out  of  the  upper 
windows,  and  down  below.  *  *  *  The  fire  was  burn- 
ing all  over.  There  seemed  to  be  fire  all  over  every- 
where. I  could  not  say  whether  the  fire  was  burning 
uniformly  or  not.     It  was  burning  everywhere. M 

The  assignments  of  error,  covering  the  matters  objected 
to,  as  they  concern  these  witnesses,  are  numbered  from  2 
to  13,  inclusive  ;  and  we  will  recite  such  of  the  interroga- 
tories in  their  order,  together  with  the  answers  thereto, 
as  may  be  deemed  pertinent  to  a  clear  understanding  of 
the  questions  involved,  and  the  opinion  of  the  court 
touching  them  :  (2)  Question.  (To  Campbell.)  "  I  will 
ask  you  to  state,  from  your  experience  as  a  fireman,  and 
from  what  you  observed  in  regard  to  this  fire,  whether 
or  not,  in  your  opinion,  this  fire  was  burning  natu- 
rally on  material  that  it  had  to  feed  upon,  or  whether, 
in  your  opinion,  something  of  an  inflammable  charac- 
ter had  been  distributed,  to  accelerate  the  fire,  and 
give  it  some  better  food  than  the  merchandise  naturally 
would  that  was  burning?"  Answer.  "It  was  my  opin- 
ion that  the  fire  was  an  incendiary  fire."  (3)  Q.  "I 
will  ask  you  if  you  have  ever  known  of  any  other  fire, 
that  you  have  Jiad  experience  with,  in  cotton  or  woolen 
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goods,  of  the  combined  texture  of  cotton  and  wool,  to 
burn  naturally  as  this  fire  burned."  A.  "No ;  I  do  not 
know  as  I  have."  (4)  Q.  (To  Laudenklos.)  In  effect,  the 
same  as  3.  (5)  Q.  "  Supposing  the  hatch  over  the  ele- 
vator had  been  closed,  do  you  think  the  fire  could  have 
started  below,  and  have  gotten  up  and  spread  up  the 
upper  floor  as  rapidly  as  it  did,  having  only  the  stairway 
as  a  means  of  getting  in  the  upper  story,  if  it  had  been  a 
fire  burning  from  natural  causes  ?"  (6)  Q.  (To  Austin .) 
44 1  will  ask  you  to  state,  from  your  experience  as  a  fire- 
man, whether  or  not  a  fire  burning  naturally,  without 
any  substance  which  would  have  a  tendency  to  create 
gas,  would  gather  sufficient  force  within  a  building  to 
blow  the  windows  out."  A.  44  Well,  I  think,  in  time,  it 
would.  The  hot  air  and  the  gasses  from  any  burning 
substance  at  all  will  eventually  accumulate  enough  gas 
to  blow  out  an  ordinary  window,  in  time,  with  extreme 
heat."  (7)  Q.  44What  do  you  say  in  regard  to  the 
capability  of  a  fire  burning  on  the  lower  floor  of  this 
store,  in  which  was  contained  clothing,  consisting  of 
wool  and  cotton,  and  a  mixture  of  both  wool  and  cotton, 
samples,  suspenders,  and  collars,  being  able  to  generate 
sufficient  power  to  open  the  iron  doors  and  windows, 
which  were  situated  on  the  rear  end  of  that  building, 
without  the  presence  of  some  material  which  would  have 
a  tendency  to  generate  more  gas  or  explosive  force  than 
this  property  naturally  would  in  burning?"  (8)  Q.  "If 
those  doors  and  windows  had  blown  out,  say,  within 
three  minutes  after  the  fire  started,  what  would  you  say  ?" 

(9)  Q.     (To  Wemple.)     The  same  in  purport  as  No.  2. 

(10)  Q.  The  same  in  purport  as  Nos.  7  and  8.  (11)  Q. 
44 1  will  ask  you  to  state,  from  your  experience  as  a  fire- 
man, answering  now  from  your  own  knowledge  and 
observation,  whether  or  not  it  is  your  opinion  that  this 

83  Or.— 12. 
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fire  originated  and  burned  from  natural  causes,  or  was 
an  incendiary  fire, —  burning  upon  some  inflammable 
material  which  had  been  distributed  in  the  store  for  the 
purpose  of  accelerating  and  aiding  the  fire?"  A.  "I 
could  not  say.  I  did  not  investigate  it.  The  fire  was 
out  of  my  district.  I  had  no  chance  to  investigate  it." 
(12)  Q.  "  I  speak  now  from  your  own  observation  of  the 
conditions  there .  Do  you  say,  from  your  observation  of  the 
conditions  there,  and  from  your  knowledge  and  experience 
as  a  fireman,  that  it  was  burning  naturally,  as  an  acci- 
dental fire  may  have  started,  or  was  it  burning  on  ma- 
terial contained  in  the  store,  without  any  aid  from  more 
inflammable  material  spread  over  the  store?"  A.  "No  ; 
it  could  not."  (13)  Q.  "Or  do  you  say  that  it  was  an 
incendiary  fire ;  that  is  to  say,  preparation  had  been 
made  for  it, —  material  had  been  laid  to  help  the  fire 
along?"  A.  "I  could  not  say  as  to  that.  Of  course, 
as  I  said  before,  it  would  have  had  to  have  had  some 
assistance,  in  some  way,  to  burn  as  it  did.  It  might 
have  been  gasses  of  some  kind." 

From  the  nature  of  the  questions  put  to  these  wit- 
nesses, they  may  be  classified  as :  (1)  Those  touching 
the  character  of  the  conflagration, —  whether  it  was  such 
as  would  naturally  result  from  the  burning  of  the  stock 
of  goods  known  to  have  been  contained  in  the  store, 
without  the  aid  of  more  inflammable  matter,  or  whether 
some  substance  of  a  more  inflammable  nature  had  been 
added,  which  accelerated  its  action.  Nos.  2,  9,  11,  12 
and  13  are  of  this  class.  (2)  Those  calling  for  an  opinion 
of  the  witnesses  as  to  whether  the  fire  would  have  spread 
to  the  upper  floor  as  rapidly  as  it  did,  or  have  forced 
open  the  iron  doors  and  shutters  in  the  rear  of  the  build- 
ing, if  it  had  been  burning  from  natural  causes.  Of  this 
class  are  Nos.  5,  6,  7,  8  and  10.  And  (3)  those  which 
simply  called  for  the  experience  of  the  witnesses  as  to  the 
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appearance  of  such  phenomena  at  other  fires  within  their 
knowledge.  Of  this  class  are  Nos.  3  and  4.  It  may  be 
premised,  in  this  connection,  that  the  answer  to  question 
2  was  not  responsive ;  that  questions  3  and  4  elicited 
nothing  of  value  to  either  party,  and  nothing  to  their 
prejudice,  so  they  may  be  dropped  from  further  consid- 
eration ;  and  that  the  answers  to  question  6  and  11  were 
unquestionably  harmless,  assuming  that  the  questions 
themselves  were  incompetent.  The  question  for  the  jury 
to  determine  was  whether  the  assignors  of  plaintiff  set  or 
caused  fire  to  be  set  to  the  stock  of  goods,  for  the  injury 
or  destruction  of  which  damages  are  claimed.  The  evi- 
dence submitted  for  their  consideration  was  in  its  nature 
circumstantial,  and  the  ultimate  conclusion  was  a  result 
to  be  drawn  from  inference,  and  not  from  matters  which 
within  themselves  furnished  absolute  demonstration  of  the 
problem.  The  evidence  coming  under  the  first  classifica- 
tion is  sought  to  be  sustained  upon  the  ground  that  the 
phenomenon  produced  by  the  burning  of  the  stock  of  goods 
was  not  capable  of  exact  description,  so  as  to  produce  the 
same  effect  upon  the  minds  of  the  jurors  as  was  produced 
upon  the  senses  of  the  observer,  and  that  it  was  necessary 
for  the  observer  to  supplement  his  description  with  an 
opinion  as  to  how  it  impressed  him,  in  order  to  make  it 
intelligibly  full  and  cognizable  to  the  jury  ;  and  it  is  in- 
sisted that  such  an  opinion  is  but  an  integral  part  of  the 
observer's  narrative  of  what  he  witnessed.  That  falling 
under  the  second  head,  it  is  urged,  was  properly  admitted 
as  expert  testimony. 

1.  Now  as  to  proposition  one.  The  general  rule  is  that 
the  opinions  of  witnesses  are  not  evidence,  but  to  this 
there  are  two  notable  and  well-established  exceptions,  both 
of  which  are  said  to  rest  upon  a  clear  necessity  :  that  is 
to  say,  it  is  only  allowable  when  from  the  nature  of  the 
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case  the  facts  cannot  be  stated  or  described  in  such  a 
manner  as  to  enable  those  whose  duty  it  is  to  draw  infer- 
ences and  conclusions  therefrom  to  form  an  accurate 
judgment  respecting  them  ;  and  when  no  better  evidence 
than  such  opinions  is  obtainable.  In  Nutt  v.  Southern 
Pac.  Co.,  25  Or.  291  (35  Pac.  653,  655),  Mr.  Chief  Jus- 
tice Lord  says  :  "The  necessity  for  opinion  evidence  only 
exists  where  the  facts  in  controversy  are  incapable  of 
being  detailed  and  described  so  as  to  give  the  jury  an 
intelligible  understanding  concerning  them ;  but  when 
the  facts  are  such  as  can  be  detailed  or  described,  and 
the  jury  are  able  to  understand  them  and  draw  a  conclu- 
sion from  them  without  such  opinion  evidence,  the  neces- 
sity for  it  does  not  exist."  Expert  testimony,  techni- 
cally so-called,  is  employed  where  a  question  of  science, 
art,  or  trade  is  involved,  and  the  person  asseverating  is 
specially  skilled  therein  ;  and  it  is  not  sufficient  to  war- 
rant its  introduction  that  the  witness  may  know  more  of 
the  subject  of  inquiry,  and  may  better  comprehend  and 
understand  it,  than  the  jury,  but  the  inquiry  must  relate 
to  some  one  of  the  subjects  wherein  skill  imparts  a  supe- 
rior knowledge,  which  persons  of  average  intelligence 
may  not  be  presumed  to  possess.  Chief  Justice  Shaw 
states  the  proposition  clearly.  He  says  :  "  It  is  not  be- 
cause a  man  has  a  reputation  of  superior  sagacity  and 
judgment  and  power  of  reasoning  that  his  testimony  is 
admissible.  If  so,  such  men  might  be  called  in  all  cases, 
and  advise  the  jury,  and  it  would  change  the  mode  of 
trial.  But  it  is  because  a  man's  professional  pursuits 
require  peculiar  skill  and  knowledge  in  some  department 
of  science  not  common  to  men  in  general,  which  enables 
them  to  draw  an  inference  when  men  of  common  experi- 
ence, after  all  the  facts  proved,  would  be  left  in  the 
dark."  New  England  Glass  Co.  v.  Lovcll,  7  Cush.  319. 
The  question  is  quite  fully  discussed  by  Mr.  Chief  Jus- 


Apr.  1898.]    Nat.  Bank  v.  Fire  Association.  181 

tice  Lord  in  Fisher  v.  Or.  Short  Line  Railway  Co.,  22 
Or.  633  (30  Pac.  425),  and  many  authorities  are  there 
cited  in  support  of  the  view  here  adopted,  so  that  it  is 
unnecessary  for  us  to  pursue  the  matter  further.  For 
additional  authorities  in  its  support,  see  Ferguson  v.  Hub- 
bell,  97  N.  Y.  507  (49  Am.  Rep.  544)  ;  Clifford  v.  Rich- 
ardson, 18  Vt.  620;    Bradner,  Ev.  358,  359,  368. 

2.  The  other  exception  relates  to  the  opinion  evidence 
of  nonexperts,  or  witnesses  testifying  respecting  facts 
which  men  in  general  are  as  well  equipped,  qualified, 
and  capable  of  comprehending  and  understanding  as 
they,  and  is  quite  as  well  established  as  the  exception 
heretofore  discussed.  It  is •  said  in  Com.  v.  Sturtivant, 
117  Mass.  122,  19  Am.  Rep.  401  :  "The  exception  to 
the  general  rule  that  witnesses  cannot  give  opinions  is 
not  confined  to  the  evidence  of  experts  testifying  on  sub- 
jects requiring  special  knowledge,  skill,  or  learning,  but 
includes  the  evidence  of  common  observers,  testifying 
to  the  results  of  their  observation  made  at  the  time  in 
regard  to  common  appearances  or  facts,  and  a  condition 
of  things  which  cannot  be  reproduced  and  made  palpa- 
ble to  a  jury."  Mr.  Justice  Mitchell,  in  Graham  v. 
Pennsylvania  Co.,  139  Pa.  St.  158,  (21  Atl.  151,  12  L.  R. 
A.  298)  says:  "That  the  opinions  of  witnesses  are  in 
some  cases  admissible  as  evidence,  even  when  not  com- 
ing properly  under  the  head  of  expert  testimony,  has 
long  been  established  in  practice."  Further  on  he  as- 
serts that  the  cases  which  support  the  doctrine  "  may  be 
said  not  only  to  have  become  legion,  but  legion  against 
legion,"  which  would  indicate  that  in  his  opinion  their 
application  has  become  confusing,  while  the  principle  is 
always  recognized.  There  are  several  reasons  assigned 
which  characterize  its  competency,  among  which  may  be 
enumerated  its  necessity  as  being  the  only  method  of 
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proving  certain  facts  essential  to  the  due  and  proper  ad- 
ministration of  justice  ;  that  it  is  not  a  mere  opinion,  but 
a  conclusion  of  fact  to  which  the  judgment  and  common 
knowledge  of  the  observer  has  led  him  in  regard  to  the 
subject  matter ;  and  that  certain  facts  are  of  such  a  na- 
ture that  whatever  a  witness  may  affirm  touching  them 
he  asserts  largely  as  an  opinion,  but  so  blended  with 
knowledge  and  recollection  that  the  line  where  opinion 
ends  and  fact  begins  cannot  be  distinguished,  making  it, 
in  effect,  a  compound  question  of  fact  and  opinion. 

The  conditions  which  attend  its  admissibility  are  that 
the  opinion  shall  be  given  in  connection  with  a  narration 
of  the  facts  and  circumstances  upon  which  it  is  based, 
so  far  as  it  is  practicable,  that  the  necessity  for  its  ex- 
pression may  be  made  apparent,  as  well  as  an  aid  to  the 
jury  in  determining  what  weight  ought  to  be  given  it ; 
and  the  facts  which  form  the  basis  of  the  opinion  must 
be  such  as  are  within  the  common  understanding  of 
persons  in  general,  without  special  skill  or  knowledge. 
A  practicable  statement  of  the  rule,  or,  rather,  the  ex- 
ception, is  as  follows  :  Where  the  witness  has  had  the 
means  of  personal  observation,  and  the  facts  and  cir- 
cumstances which  led  the  mind  of  the  witness  to  a  con- 
clusion are  incapable  of  being  detailed  and  described  so 
as  to  enable  anyone  but  the  observer  himself  to  form  an 
intelligent  conclusion  from  them,  the  witness  may  be  al- 
lowed to  add  his  opinion  or  the  conclusion  of  his  mind. 
This  is,  in  effect,  the  holding  in  Toivn  of  Cavendish  v. 
Town  of  Troy,  41  Vt.  99.  In  further  support  thereof, 
see  Underh.  Ev.  2G8,  2G9 ;  People  v.  Hopt,  4  Utah,  247- 
253,  (9  Pac.  407);  Underwood  v.  Waldron,  33  Mich. 
232;  Porter  v.  Pequonnoc  Manufacturing  Co.,  17  Conn. 
249;  Clinton,  v.  Howard,  42  Conn.  294-306;  State  v. 
Folwcll,  14  Kan.  105-110;  Yahn  v.  City  of  Ottumwa 
(Iowa)  22  Am.  Law.  Reg.  (N.   S.)  644,  and  extended 
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note  by  Lawson  (s.  c.  15  N.  W.  257);  Sears  v.  Seattle 
St.  Railway  Co.,  6  Wash.  227,  (33  Pac.  389,  1081 ) ;  Innis 
v.  The  Senator,  4  Cal.  5  (  60  Am.  Dec.  577);  City  of  In- 
dianapolis v.  Huffer,  30  Ind.  235 ;  Stewart  v.  State,  19 
Ohio,  302  (53  Am.  Dec.  426). 

3.  The  witnesses  were  regarded  by  the  court  below  as 
skilled  firemen,  and  were  permitted  to  testify  as  compe- 
tent experts  concerning  matters  falling  within  the  line  of 
their  vocation.  In  so  far  as  the  action  of  the  trial  court 
is  disclosed  by  the  record,  it  finds  support  in  Pendleton  v. 
Saunders,  19  Or.  9  (24  Pac.  506),  and  in  the  discussion 
contained  in  the  opinion  touching  who  are  experts,  com- 
petent to  testify  as  such.  These  witnesses  were  able, 
perhaps,  to  describe  the  phenomenon  in  a  general  way, 
as  it  was  impressed  upon  their  senses  by  observation 
(that  is,  as  it  appeared  to  them  at  the  time),  and  yet 
they  believed  it  was  not  burning  naturally  upon  the 
combustibles  known  to  have  been  cofitained  in  the  store. 
They  described  it  as  intense,  burning  fiercely  every- 
where, both  upstairs  and  down,  the  flame  pouring  out  of 
all  the  doors  and  windows,  etc.;  but  it  was  impracticable 
for  them  to  denote  the  degrees  of  intensity  which  would 
attend  fires  burning  upon  substances  of  different  degrees 
of  inflammability.  It  was  the  theory  of  defendants  that 
some  inflammable  drug  or  substance  had  been  distributed 
about  over  the  goods,  which  greatly  accelerated  their 
burning,  and  this  was  a  circumstance  which  was  for  the 
consideration  of  the  jury  in  their  determination  of  the 
question  whether  either  of  the  partners  set  or  caused  fire 
to  be  set  to  the  stock.  The  only  available  evidence  by 
which  to  determine  that  supposed  fact  was  the  manner 
in  which  the  fire  burned,  and  the  effort  was  to  produce 
a  like  effect  upon  the  jury  as  the  phenomenon  produced 
upon  the  unlookers,  who  were  in  a  condition  and  capaci- 
tated to  acquire  a  knowledge  thereof.     We  have  a  case, 
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therefore,  not  of  unskilled,  but  of  skilled,  observers  nar- 
rating the  facts  so  far  as  they  were  able,  and  giving  their 
impressions  concerning  them.  In  our  opinion,  the  rule 
governing  as  to  the  first  classification  is  aptly  stated  by 
Earl,  J.,  in  Ferguson  v.  Hubbell,  97  N.  Y.  507  (49  Am. 
Rep.  544).  He  says:  "Opinions  are  also  allowed  in 
some  cases  where  from  the  nature  of  the  matter  under 
investigation,  the  facts  cannot  be  adequately  placed  be- 
fore the  jury  so  as  to  impress  their  minds  as  they  impress 
the  mind  of  a  competent,  skilled  observer,  and  where 
the  facts  cannot  be  stated  or  described  in  such  language 
as  will  enable  persons  not  eyewitnesses  to  form  an  ac- 
curate judgment  in  regard  to  them, — no  better  evidence 
than  such  opinion  is  attainable." 

In  Stewart  v.  State,  19  Ohio  302  (53  Am.  Dec.  426),  it 
is  said  that  questions  of  time,  quantity,  number,  dimen- 
sion, height,  speed,  distance,  and  the  like,  are  issues  con- 
cerning which  it  is*  proper  to  take  the  opinion  of  wit- 
nesses ;  and  in  StaU  v.  Folwell,  14  Kan.  105,  it  was  held 
that  duration,  distance,  dimension,  velocity,  etc.,  are  often 
to  be  proved  only  by  the  opinions  of  witnesses,  depend- 
ing as  they  do  on  many  minute  circumstances,  which  are 
not  susceptible  of  being  fully  and  intelligently  detailed. 
In  Clifford  v.  Richardson,  18  Vt.  620,  the  court  say :  "It 
often  happens  that  the  triors  are  not  qualified,  from  ex- 
perience in  the  ordinary  affairs  of  life,  duly  to  appreci- 
ate all  the  material  facts,  when  proved.  Under  these  cir- 
cumstances, the  opinions  of  witneses  must  of  necessity, 
be  received."  The  case  of  Improvement  Co.  v.  Coon,  10 
Wkly.  Notes  Gas.  502,  cited  in  Graham  v.  Pennsylvania 
Co.,  is  much  in  point,  wherein  it  seems  to  have  been  held 
that  the  opinions  of  witnesses  as  to  the  violence  and  un- 
usual character  of  a  storm  were  certainly  necessary  to 
supplement  their  descriptions.  All  the  elements  would 
seem  to  concur  in  making  the  opinions  of  the  witnesses 
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above  named,  skilled  as  they  were  considered  to  be  by 
the  court  below,  competent  to  express  an  opinion  touch- 
ing the  question  whether  the  fire  was  burning  naturally 
and  alone  upon  the  combustibles  known  to  have  been  con- 
tained in  the  store.  The  jurors  cannot  be  presumed  to 
have  known  as  much  touching  the  characteristics  of  fires 
as  those  who  have  had  much  experience  and  training 
in  extinguishing  them,  and  who  have  had  occasion  to  ob- 
serve many  of  them,  with  a  knowledge  of  the  substance 
which  gives  them  action.  It  was  not  a  question  of  whether 
the  fire  was  of  an  incendiary  origin,  respecting  which  the 
opinions  of  the  witnesses  were  called,  for  that  was  the 
ultimate  question,  but  whether  the  fire  was  burning  nat- 
urally upon  the  known  substance  it  had  to  feed  upon, 
and  we  think  such  opinion  evidence  was  competent. 

4.  The  questions  whether  the  fire  could  have  spread 
to  the  upper  floor  in  so  short  a  time,  or  whether  it  would 
have  generated  sufficient  explosive  power  to  have  blown 
out  the  doors,  etc.,  comprised  in  the  second  classification, 
called  for  the  opinions  of  experts,  and  were  proper  sub- 
jects of  inquiry,  in  the  light  of  the  surrounding  facts  and 
circumstances.  Much  of  what  has  been  said  heretofore 
touching  the  necessity  for  the  species  of  testimony  known 
as  "  opinion  evidence  "  is  applicable  here. 

During  the  course  of  the  trial,  A.  R.  Ockerman,  a 
druggist  of  admitted  capacity,  was  asked  whether  there 
existed  fluids  or  solids  of  an  inflammable  nature,  capable 
of  being  disposed  of  over  a  stock  of  goods  such  as  was 
carried  by  H.  Wolf  &  Brother,  which  would  produce  no 
odor  in  burning,  to  which  objection  was  made  upon  the 
ground  that  no  testimony  had  been  introduced  to  show 
that  any  such  material  had  been  used,  upon  which  to 
base  the  question.  The  bill  of  exceptions  does  not  indi- 
cate what  had  or  had  not  been  shown  touching  the  sub- 
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ject,  except  as  reference  may  be  made  to  the  testimony 
of  Campbell,  Laudenklos,  Austin,  and  Wemple.  But  the 
summary  of  their  testimony  seems  to  have  been  given 
only  for  the  purpose  of  testing  the  propriety  of  certain 
questions  put  to  them,  which  have  been  heretofore  dis- 
cussed, so  that  we  cannot  say  whether  the  point  was  well 
taken  or  not.  If  reference  is  made,  however,  to  the  tes- 
timony which  is  attached  to  the  bill  of  exceptions,  it  will 
be  found  that  the  court  below  overruled  the  objection, 
upon  his  recollection  that  there  was  evidence  in  the 
record  tending  to  show  that  no  odor  was  emitted  or  per- 
ceptible from  the  burning  substance. 

5.  Another  assignment  is  stated  thus:  "It  being  ad- 
mitted by  the  pleadings  that  H.  Wolf  &  Brother  sus- 
tained a  loss  of  $31,174.73,  being  $3,174.73  in  excess  of 
the  amount  of  insurance  had  by  H.  Wolf  &  Brother 
thereon,  it  was  error  for  the  court  to  admit  evidence  de- 
preciating the  value  of  the  stock."  The  question  arose 
upon  the  testimony  of  S.  Friedman,  which  was  to  the 
effect  that  he  had  examined  the  stock  ;  that  two-fifths  of 
it  was  good  stock,  worth  100  cents  on  the  dollar,  and 
three-fifths  of  it  was  old  stock.  The  purpose  of  this  tes- 
timony was  not  to  show  that  H.  Wolf  &  Brother  had  not 
suffered  loss  to  the  amount  admitted  by  the  pleadings, 
but  to  show  the  nature  of  the  stock  on  hand, — whether 
it  was  a  desirable  one  or  not, — in  order  to  establish  a 
motive  in  the  owners  for  its  destruction.  It  was  a  cir- 
cumstance of  some  bearing  upon  the  alleged  fraud,  and 
was  not  improperly  admitted. 

6.  The  next  question  presented  is  whether  the  court 
should  have  instructed  the  jury,  in  compliance  with 
plaintiff's  motion  interposed  at  the  close  of  defendants' 
case,   to  return  a  verdict  for  plaintiff  in  the  amount 
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prayed  for,  upon  the  ground  that  no  evidence  had  been 
adduced  connecting  H.  Wolf  &  Bro.  with  the  burning  of 
their  stock.  That  there  was  no  direct  evidence  of  the  ex- 
plicit fact  of  firing  the  goods,  implicating  the  proprie- 
tors, none  can  gainsay  ;  but  the  question  here  is  whether 
there  was  any  evidence,  direct  or  circumstantial,  suffi- 
cient to  go  to  the  jury,  from  which  they  could  fairly  in- 
fer the  fact  at  issue.  If  so,  the  question  was  for  the  jury, 
and  the  court  could  not  invade  its  province  by  directing 
them  to  bring  in  a  certain  kind  of  verdict.  There  was 
testimony  to  the  following  effect :  Marcus  Wolf,  one  of 
the  proprietors,  and  Jake  Wolf,  a  son  of  the  other  co- 
proprietor,  had  been  about  the  store  all  day.  Jake  left, 
to  go  to  his  home,  at  about  5  :45  or  5  :50  p.  m.,  and  Mar- 
cus and  the  bookkeeper  about  a  quarter  of  an  hour  there- 
after, the  bookkeeper  locking  the  store  as  they  went  out. 
Within  five  minutes  after  their  departure  the  store  was 
discovered  to  be  on  fire  in  both  stories,  and  almost  im- 
mediately the  iron  doors  and  shutters  on  the  lower  floor 
burst  out,  with  an  explosion,  and  the  window  lights  in 
all  the  doors  and  windows  were  broken,  and  the  fire 
burned  with  unusual  fury.  Immediately  after  it  had  been 
extinguished,  Marcus  Wolf  telegraped  to  his  brother 
Harry,  who  was  then  in  New  York  for  the  purpose  of  re- 
plenishing their  stock:  "Store  burned  up.  Total  loss. 
Stop  buying.  Come  home."  For  the  purpose  of  show- 
ing a  motive,  evidence  was  adduced  tending  to  show  that 
the  stock  of  goods  on  hand  was  in  some  respects  unsala- 
ble and  undesirable,  that  times  were  somewhat  depres- 
sing, and  that  they  were  financially  involved  to  the  ex- 
tent of  some  $50,000.  These  references  indicate  the  most 
marked  characteristics  of  the  testimony,  while  there  was 
much  more  having  the  same  tendency .  This  testimony 
was  pertinent  to  go  to  the  jury,  and  was  of  a  character 
from  which  they  might  infer,  as  they  did,  that  the  fire 
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was  of  incendiary  origin,  and  that  Marcus  Wolf  was 
responsible  for  its  inception.  It  is  not  for  us  to  say  what 
we  would  have  done  if  we  had  been  sitting  as  jurors,  but 
to  determine  whether  there  was  any  evidence  competent 
to  go  to  the  jury,  and  from  which  the  jury  might  have 
drawn  the  inference  evidenced  by  their  verdict.  Mr. 
Justice  Woods,  in  Bayly  v.  London  Insurance  Co.,  2  Fed. 
Cas.  1087  (a  case  of  similar  import),  says  :  "Even  were 
I  convinced  that  the  proof  sustained  the  charge,  it  would 
not  be  my  province  to  set  aside  the  verdict  of  the  jury 
because  I  disagreed  with  them."  In  support  of  the  view 
we  here  entertain  see  Wallace  v.  Suburban  Railway  Co.,  26 
Or.  174  (37  Pac.  477);  Van  Bebber  v.  Plunlcett,  26  Or.  662 
(38  Pac.  707);  and  State  v.  Pomeroy,  30  Or.  16  (46  Pac. 
797). 

7.  As  a  preliminary  to  the  court's  instructions  to  the 
jury,  it  made  use  of  the  following  language:  "The 
counsel  almost  entirely  agree,  the  one  with  the  other,  as 
to  what  is  the  law  in  the  case.  Counsel  for  the  defendant 
has  presented  certain  written  instructions  which  he  de- 
sires shall  be  given  to  the  jury.  These  instructions  I 
have  considered,  and  they  seem  to  me  to  embrace  the 
law  of  the  case.  I  will  therefore  read  these  instructions, 
and  you  will  consider  them  your  guide  in  regard  to  the 
matters  referred  to  therein."  Objection  is  made  to  the 
latter  clause,  as  giving  undue  prominence  to  defendants' 
case,  at  the  expense  of  plaintiff's  legal  rights.  We  do  not 
think  the  language  is  susceptible  of  that  interpretation, 
as  it  was  merely  employed  as  introductory  to  the  render- 
ing of  the  instructions  drafted  by  defendants'  counsel. 

8.  The  court  further  instructed  the  jury,  among  other 
things,  as  follows  :  "In  deciding  upon  the  issues  in  this 
case,  the  jury  must  take  into  account  every  fact  and  in- 
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cident  detailed  in  the  evidence  before  them,  and  decide 
according  to  what  is  considered  the  most  probable  con- 
clusion. The  rule  in  civil  cases,  like  the  present,  is  dif- 
ferent from  what  it  is  in  criminal  cases.  In  criminal 
cases  the  question  is  as  to  the  guilt  or  innocence  of  crime, 
and  there  the  jury  must  be  satisfied  that  the  offense  was 
committed,  beyond  a  reasonable  doubt,  by  the  person  ac- 
cused. In  criminal  cases,  if  any  reasonable  doubt  re- 
mains in  the  minds  of  the  jury  they  are  bound  to  give 
the  accused  the  benefit  of  such  doubt.  But  in  civil  cases, 
like  the  present,  there  is  no  question  whether  any  crime 
has  been  committed.  If  there  are  any  criminal  charges 
to  be  made  in  connection  with  this  fire,  they  are  exam- 
inable in  another  department  of  this  court,  and  you  have 
nothing  to  do  with  them.  I  may  add  here  that  the  ver- 
dict in  this  case,  in  whose  favor  or  benefit  it  may  be 
given,  can  never  be  used  in  any  criminal  proceeding  else- 
where against  these  parties,  if  there  should  be  any  such 
proceeding  instituted."  Exceptions  were  taken  to  ex- 
cerpts from  this  charge,  viz. :  (a)  "But  in  civil  cases, 
like  the  present,  there  is  no  question  whether  any  crime 
has  been  committed  "  ;  (b)  "if  there  are  any  criminal 
charges  to  be  made  in  connection  with  this  fire,  they  are 
examinable  in  another  department  of  this  court  "  ;  and 
(c) ,  which  goes  to  the  last  period  of  the  general  instruc- 
tion just  quoted. 

It  is  insisted  that,  where  the  facts  charged  involve 
moral  turpitude,  there  is  a  presumption  of  innocence, 
which  stands  as  evidence  in  favor  of  the  party  charged, 
as  well  as  a  probability  that  a  man  will  not  commit  a 
crime ;  that  such  presumption  is  to  be  weighed  in  civil 
as  well  as  in  criminal  cases ;  and  that  there  can  be  no 
preponderance  of  evidence  against  the  party  charged, 
unless  the  proof  is  sufficient  to  overcome  this  presump- 
tion, together  with  such  other  evidence  that  may  have 
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been  offered  in  support  of  the  innocence  of  the  accused. 
It  is  only  the  natural  presumption  of  innocence,  arising 
from  the  improbability  that  a  person  will  commit  a 
crime,  not  the  statutory  or  legal  presumption,  which  has 
probative  force  in  civil  cases,  and  this  must  be  taken  into 
consideration  with  all  the  other  evidence  bearing  upon 
the  question  in  determining  on  which  side  of  the  scales  of 
justice  the  preponderance  rests.  See  First  Nat.  Bank  v. 
Commercial  Union  Assur.  Co.,  and  First  Nat.  Bank  v. 
Phoenix  Assur.  Co.  (just  decided  )  52  Pac.  1060.  It  may 
have  been  proper  for  the  court  to  have  given  an  instruc- 
tion in  these  cases  similar  to  the  one  there  given.  There 
was  no  request  for  it,  however,  and  we  are  to  determine 
whether  the  one  given  was  erroneous.  The  portion  of 
the  charge  from  the  beginning  down  to  and  including 
the  first  excerpt  seems  to  have  been  copied  from  a  charge 
which  has  received  the  approval  of  the  court  in  Roths- 
child v.  Insurance  Co.,  62  Mo.  356.  It  must  be  con- 
strued, however,  in  connection  with  the  whole  instruc- 
tion, and  not  considered  as  constituting  a  single  charge 
within  itself.  The  other  excerpts  were  given  with  a 
view  to  cautioning  the  jury  against  allowing  the  crimi- 
nal phase  of  the  controversy,  or  the  possible  results  of 
any  criminal  charges  that  might  be  preferred  against  the 
parties,  to  influence  their  verdict  in  the  civil  action. 
These  should  also  be  read  in  connection  with  the  whole 
*  charge,  and,  when  so  considered,  it  is  highly  probable 
that  the  jury  fully  understood  its  purpose.  We  are  un- 
able to  say  that  the  instruction  was  harmful,  and  as 
such  improperly  given. 

9.  Exceptions  were  also  taken  to  certain  characteris- 
tics of  instruction  numbered  4,  such  as  the  use  of  Mar- 
cus Wolf's  name  for  the  purpose  of  illustrating  the 
meaning  of  "  direct  evidence,"  the  use  of  the  expression 
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"that  it  was  of  incendiary  origin"  to  illustrate  what  is 
meant  by  indirect  evidence,  and  the  like,  for  the  reason 
that  they  were  calculated  to  attract  undue  attention  to 
the  alleged  criminality  of  Marcus  Wolf,  and  its  bearing 
as  a  feature  of  the  controversy.  The  instruction  is  not 
such  a  one  as  should  be  commended,  but,  notwithstand- 
ing, it  states  a  correct  rule  of  law,  and  the  illustrations 
were  not  so  peculiar  or  unwarrantable  as  to  mislead  or 
misdirect  an  intelligent  jury.  Seeing  no  error  in  the 
record,  the  judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 

Decided  Norember  1,  1897. 

On  Motion  to  Strike  Transcript  of  Testimony. 

[60  Pac.  668.] 

Mr.  Lewis  B.  Cox  for  the  motion. 

Mr.  Henry  E.  McGinn  contra. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

This  is  a  motion  to  strike  from  the  record  the  transcript 
of  the  testimony.  The  facts  material  to  the  inquiry  are 
that  the  First  National  Bank,  as  assignee  of  H.  Wolf  & 
Brother,  commenced  actions  against  the  Fire  Association 
of  Philadelphia,  and  also  against  the  Aachen  &  Munich 
Fire  Insurance  Company,  to  recover  on  account  of  a  loss 
by  fire  claimed  to  have  been  sustained  by  its  assignors 
under  policies  issued  to  them  by  said  insurance  com- 
panies. The  answers,  having  admitted  the  material  alle- 
gations of  the  complaints,  set  up  an  affirmative  matter 
by  way  of  defense  ;  whereupon  the  trial  court  held  that 
the  burden  of  the  proof  was  thereupon  cast  upon  the 
defendants,  and  ordered  the  two  causes  consolidated  for 
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trial,  at  which,  after  defendants  had  introduced  their 
evidence  and  rested,  counsel  for  plaintiff  moved  the  court 
to  instruct  the  jury  to  return  a  verdict  for  their  client  for 
the  amount  demanded  in  their  respective  complaints ; 
but,  the  motion  being  denied,  an  exception  was  saved, 
and  judgment  having  been  rendered  against  plaintiff  for 
the  costs  and  disbursements  of  the  actions,  which  were 
dismissed,  plaintiff  appeals. 

The  bill  of  exceptions  contains  a  synopsis  of  the  im- 
portant testimony  introduced  at  the  trial,  and  also  the 
following  recital :  "The  entire  testimony  given  in  this 
trial  before  the  court  and  jury  is  attached  to  this  bill  of 
exceptions,  certified  to  by  F.  Harrison  as  special  official 
reporter,  marked  'Exhibit  A/  and  signed  by  the  judge. 
It  is  from  this  transcript  of  the  testimony  that  the  bill 
of  exceptions  was  made  up,  and  should  there  be  in  the 
recital  of  the  testimony  herein  any  differences  between 
this  testimony  and  that  found  in  the  transcript,  so  marked 
1  Exhibit  A,'  as  aforesaid,  the  testimony  as  set  out  in 
said  transcript  is  to  govern."  The  judge  also  appended 
to  the  transcript  of  the  testimony  the  following  certifi- 
cate :  "  The  testimony  which  follows  herein,  from  page 
1  to  page  242,  is  all  the  testimony  in  the  case  of  The  First 
National  Bank  v.  The  Aachen  and  Munich  Fire  Insurance 
Company,  and  is  all  the  testimony  in  the  case  of  The  First 
National  Bank  v.  The  Fire  Association  of  Philadelphia,  and 
is  referred  to  in  the  bill  of  exceptions  in  each  of  said 
causes  as  'Exhibit  A,'  and  is  attached  to  the  bill  of 
exceptions  in  the  case  of  The  First  National  Bank  v.  Tlie 
Fire  Association  of  Philadelphia  only,  but  is  an  exhibit  in 
both  causes." 

10.  One  of  the  errors  assigned  in  the  notice  of  appeal 
is  the  refusal  of  the  court  to  instruct  the  jury  to  return  a 
verdict  in  plaintiff's  favor  for  the  amount  demanded.    The 
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request  so  to  instruct  must,  in  effect,  be  regarded  as 
equivalent  to  a  demurrer  to  the  evidence,  and  should  be 
governed  by  the  rules  applicable  to  a  motion  for  a  judg- 
ment of  nonsuit. 

11.  It  has  been  repeatedly  held  by  this  court  that  the 
ruling  of  the  court  below  denying  a  motion  for  a  nonsuit 
will  not  be  reviewed  on  appeal  unless  the  bill  of  excep- 
tions affirmatively  shows  that  it  contains  all  the  evidence 
given  at  the  trial  by  the  party  upon  whom  the  onus  pro- 
bandi  falls.  Woods  v.  Courtney,  16  Or.  121  (17  Pac.  745)  ; 
Roberts  v.  Parrish,  17  Or.  583  (22  Pac.  136)  ;  Coffin  v. 
Hutchi7ison,  22  Or.  554  (30  Pac.  424)  ;  Johnston  v.  Oregon 
Short  Line  Railway  Co.,  23  Or.  94  (31  Pac.  283)  ;  Shmit 
v.  Day,  27  Or.  110  (39  Pac.  870)  ;  Schaefer  v.  Stein,  29 
Or.  147  (45  Pac.  301) .  In  the  case  at  bar,  the  bill  of 
exceptions  proper  doubtless  contains  a  transcript  of  suf- 
ficient testimony  to  explain  all  the  exceptions  relied  upon, 
except  the  request  so  to  instruct  the  jury  ;  and  as  to  that, 
under  the  rule  heretofore  adopted,  it  was  necessary  that 
all  the  testimony  given  at  the  trial  should  be  incorporated 
in  the  bill  of  exceptions,  so  that  this  court  might  be  able 
to  consider  the  questions  which  the  lower  court  was 
called  upon  to  decide.  The  bill  of  exceptions  having  been 
prepared  in  the  prescribed  manner,  the  motion  to  strike 
from  the  record  the  transcript  of  the  testimony  must  be 
denied  ;   and  it  is  so  ordered. 

Affirmed  :    Motion  overruled. 

33  Ob.— 18. 
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STATE  v.  BARRETT, 

[54  Pac.807] 

Homicide— Opinion  Evidence.— The  fact  that  a  witness  has  seen  the  bodies 
of  several  deceased  persons  in  the  positions  where  they  fell  after  being  shot 
does  not  render  him  an  expert  on  falling  bodies. 

Opinion  Evidence— Trial.— The  opinion  of  a  witness  that  the  body  of  the  de- 
ceased at  the  time  he  saw  it  did  not  lie  in  the  position  in  which  it  fell  when 
the  person  was  shot  is  not  competent  evidence,  for  it  appeared  that  the  posi- 
tion of  the  body  and  the  surroundings  of  the  place  could  all  be  accurately  de- 
scribed, and  under  such  circumstances  the  Jury  are  to  dtaw  their  own  con- 
clusions: First  NaL  Bank  v.  Fire  Association,  83  Or.  172,  distinguished. 

Witnesses— Duty  of  District  Attorney.— The  prosecuting  attorney  is  not 
required  to  call  as  witnesses  in  a  criminal  case  all  the  persons  present  at  the 
commission  of  the  alleged  crime,  or  any  particular  number  of  them  whose 
attendance  can  be  procured. 

From  Multnomah :  Melvin  C.  George,  Judge. 

George  Barrett  was  convicted  of  manslaughter  and  ap- 
peals. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Wihon  T.  Hume. 

For  the  state  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Cicero  M.  Idleman,  attorney-general,  Russell  E 
Sewall,  district  attorney,  and  Roscoe  R.  Giltner,  deputy  dis- 
trict attorney. 

Mr.  Justice  Bean  delivered  the  opinion. 

The  defendant  was  convicted  of  the  crime  of  man- 
slaughter, for  shooting  and  killing  one  Williams  in  a 
saloon  conducted  by  himself  and  one  Levison,  and  brings 
this  appeal  to  reverse  the  judgment.  The  following 
statement  of  the  facts  will  suffice  to  explain  the  alleged 
errors  :    On  the  morning  of  the  homicide,  in  response  to 
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a  summons  by  telephone,  Captain  Stapleton,  of  the  police 
force  accompanied  by  an  officer,  went  to  the  saloon  indi- 
cated, and  there  found  the  defendant,  who  told  Stapleton 
that  he  had  shot  a  man,  and  that  his  body  was  then  in  a 
back  room  of  the  saloon.  Stapleton,  accompanied  by 
the  defendant,  went  into  the  room  referred  to,  where 
they  found  the  body  of  the  deceased  stretched  out  at  full 
length  on  its  back  on  the  floor,  in  front  of  the  door ;  the 
feet  about  twelve  or  fifteen  inches  apart ;  the  hands  and 
arms  thrown  out  on  either  side  about  eighteen  or  twenty 
inches  from  the  body ;  and  between  the  right  arm  and 
body  a  Colt's  revolver  was  lying  on  the  floor.  After  de- 
scribing the  situation  and  appearance  of  the  body,  and 
the  condition  in  which  he  found  the  room,  and  testifying 
that  he  had  seen  the  bodies  of  two  or  three  persons  in 
the  position  in  which  they  had  fallen  after  having  been 
shot,  Stapleton  was  permitted,  over  the  defendant's  ob- 
jection and  exception,  to  testify  that  in  his  opinion  the 
body  of  the  deceased,  at  the  time  he  first  saw  it,  did  not 
lie  in  the  position  in  which  it  fell  when  the  fatal  wound 
was  inflicted  ;  and  this  ruling  is  assigned  as  error.  That 
the  admission  of  this  evidence  was  error  can  hardly  ad- 
mit of  serious  doubt.  The  witness  Stapleton  was  not  an 
expert,  if,  indeed,  the  subject  was  one  upon  which  an 
expert  could  have  testified.  The  fact  that  he  had  previ- 
ously seen  the  bodies  of  two  or  three  persons  after  they 
had  been  shot  would  not  make  him  such  :  Rash  v.  State, 
61  Ala.  89. 

And  the  question  was  not  a  matter  upon  which  the 
opinion  of  a  nonexpert  is  admissible.  As  a  general  rule, 
a  witness  must  testify  to  facts,  and  not  conclusions  or 
opinions.  It  is  the  duty  of  the  jury,  and  not  the  witness, 
to  draw  inferences  from  the  evidence,  and  form  opinions 
from  the  facts  presented.  The  cases  in  which  the  opin- 
ions of  witnesses  are  allowed  constitute  exceptions  to  this 
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rule,  founded  on  the  ground  of  necessity,  because  the 
facts  cannot  be  presented  or  depicted  to  the  jury  pre- 
cisely as  they  appeared  to  the  witness,  and  it  is  imprac- 
ticable, from  -the  nature  of  the  subject,  for  him  to  relate 
the  facts  without  supplementing  their  description  with 
his  conclusions  :  First  National  Bank  v.  Fire  Association, 
33  Or.  172  (63  Pac.  8) .  Such  are  questions  as  to  the 
identity  of  persons  or  things ;  the  age,  health,  physical 
condition,  and  appearance  of  a  person  ;  the  lapse  of  time  ; 
the  dimensions  and  quantities  of  things ;  and  many 
other  instances  in  which  it  is  impossible  to  detail  the 
facts  without  the  use  of  language  which  necessarily  im- 
plies the  conclusion  or  opinion  of  the  witness  :  Lawson 
on  Expert  Evidence,  46 ;  Rogers  on  Expert  Testimony, 
6;  Hackett  v.  Baltimore,  etc.,  Railway  Co.,  35  N.  H.  390; 
Parker  v.  Boston,  etc.,  Steamboat  Co.,  109  Mass.  449  ;  Com. 
v.  Dorsey,  103  Mass.  412.  But  the  books  all  agree  that 
such  opinion  evidence  is  never  admissible  if  all  the  per- 
tinent facts  can  be  sufficiently  described  and  detailed  to 
the  jury  so  as  to  enable  it  to  draw  its  own  inferences  and 
conclusions  therefrom:  7  Am.  &  Eng.  Enc.  Law,  493, 
and  cases  there  cited;  Graham  v.  Pennsylvania  Co.,  139 
Pa.  St.  149  (12  L.  R.  A.  293,  21  Atl.  151) ;  Manufacturer's 
Indemnity  Co.  v.  Dorgan,  7  C.  C.  A.  581  (58  Fed.  945). 
And  this  case  comes  clearly  within  the  latter  rule. 

This  last  case  ( an  action  on  an  insurance  policy )  is 
very  much  in  point.  The  dead  body  of  the  assured  was 
found  lying  in  a  brook,  with  the  face  downward,  and 
submerged  in  six  inches  of  water ;  and  the  defense  was 
that  he  died  from  disease,  and  not  accident.  On  the 
trial  the  court  refused  to  permit  the  company  to  ask  of 
the  witness  who  found  the  body  in  the  water:  "If  he 
had  been  standing,  in  your  judgment  would  it  have  been 
possible  for  him  to  have  fallen  in  the  wTater,  in  the  posi- 
tion in  which  you  found  him  ? ' '     This  ruling  wras  sus- 
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tained  by  the  court  of  appeals,  Mr.  Justice  Taft  saying 
the  question  ' 4  asked  for  an  opinion  of  the  witness  on 
facts  which  it  was  quite  possible  for  the  witness  to  have 
detailed  to  the  jury,  so  that  the  jury  might  have  drawn 
its  own  inference.  That  there  are  cases  where  the  judg- 
ment of  a  witness  as  to  distance  and  other  circumstances 
may  be  directly  asked  him,  is  true,  but  such  questions 
are  not  permissible  when  it  is  practicable  to  draw  out 
with  exactness  the  data  upon  which  such  judgment  must 
be  founded."  So,  also,  in  the  case  at  bar  there  was  no 
difficulty  whatever  in  sufficiently  describing  the  situation 
and  position  of  the  body  of  the  deceased,  and  the  condi- 
tion of  the  room  in  which  it  was  found,  to  enable  the 
jury  to  draw  its  own  inference  as  to  whether  the  body 
had  been  moved  after  having  fallen  from  the  effects  of 
the  fatal  wound,  and  there  was  no  necessity  for  supple- 
menting such  description  by  the  opinion  of  the  witness 
upon  that  question.  It  was  therefore  error  to  permit  it 
to  be  given,  and  in  view  of  the  fact  that  the  contention 
of  the  state  throughout  the  trial  was  that  the  homicide 
occurred  in  the  barroom  of  the  saloon,  and  that  the  body 
had  been  carried  by  the  defendant  and  his  friends  to  the 
back  room,  and  placed  in  the  position  in  which  Stapleton 
found  it  before  they  telephoned  for  the  police,  the  error 
cannot  be  said  to  have  been  harmless.  The  question  as 
to  whether  the  body  of  the  deceased  had  been  moved 
after  the  homicide  was  a  very  important,  if  not  a  vital, 
question  in  the  case  ;  and  it  was  mischevious  error,  there- 
fore, to  permit  the  state  to  throw  the  weight  of  the  opin- 
ion of  a  witness,  and  especially  one  of  the  standing  and 
character  of  Stapleton,  in  favor  of  its  theory.  The  jurors 
should  have  been  left  to  draw  their  own  inferences  and 
conclusions  upon  this  question  from  the  evidence,  unin- 
fluenced or  unbiased  by  the  opinions  of  others.  For 
this  reason  the  judgment  of  the  court  below  must  be  re- 
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versed,  and  a  new  trial  ordered.  But  as  there  are  other 
questions  in  the  case,  which  may  arise  on  another  trial, 
it  is  thought  proper  to  notice  them  briefly  at  this  time. 

The  district  attorney  having  closed  the  case  for  the 
state  without  calling  any  of  the  persons  who  were  in  the 
saloon  at  the  time  of  the  homicide,  on  the  ground  that 
they  were  the  associates  and  employees  of  the  defendant, 
and  in  his  opinion  their  testimony  would  be  unworthy  of 
belief,  although  one  of  them  was  then  in  custody  in  de- 
fault of  an  undertaking  to  appear  and  testify  on  behalf 
of  the  state  at  the  trial,  and  another  was  on  bail  for  that 
purpose,  the  defendant's  counsel  moved  the  court  to  re- 
quire such  persons  to  be  called  as  witnesses  for  the 
state.  The  court  declined  to  do  so,  and  the  defendant 
excepted.  The  parties  referred  to  were  then  called  by  the 
defense,  and  testified,  and  the  ruling  of  the  court  in  not 
compelling  the  state  to  produce  them  on  the  stand  is 
assigned  as  error.  There  is  a  diversity  of  judicial  opin- 
ion as  to  whether,  in  a  criminal  case,  the  prosecuting 
officer  is  compelled  to  call  as  witnesses  all  the  persons 
present  at  the  commission  of  the  alleged  crime.  There 
are  some  early  English  cases  which  seem  to  lay  down  the 
rule  with  more  or  less  distinctness  to  that  effect :  Reg.  v. 
Ilolden,  8  Car.  &  P.  606 ;  Reg.  v.  Chapman,  8  Car.  &  P. 
658  ;  Reg.  v.  Strcmer,  1  Car.  &  K.  650  ;  Rose.  Cr.  Ev.  *139. 
And  in  this  country  it  is  the  rule,  in  Michigan  and 
Montana,  that  the  prosecuting  officer  is  bound  to  show 
the  res  gestvc,  or  entire  transaction,  by  calling  all  the  ob- 
tainable witnesses  present  at  the  time,  unless  it  appears 
that  the  testimony  of  those  not  called  would  be  merely 
cumulative  :  People  v.  Germaine,  101  Mich.  485  (60  N.  W. 
44);  Territory  v.  Hanna,  5  Mont.  248  (5  Pac.  250);  State 
v.  Mctcalf,  17  Mont.  417  (43  Pac.  182). 

But  tins  doctrine  is  denied  and  repudiated,  and  we 
think  rightfully,  by  a  great  majority  of  the  courts  in 


Oct.  1898.] ,  State  v.  Barrett.  199 

which  the  question  has  come  up  for  adjudication :  State 
v.  Martin,  2  Ired.  101 ;  Selph  r.  State,  22  Fla.  537  ;  State  v. 
Eaton,  75  Mo.  587,  593  ;  Bozeman  v.  State,  34  Tex.  Cr.  R. 
503  (31  S.  W.  389);  Kidwell  v.  State,  35  Tex.  Cr.  R.  264 
(33  S.  W.  342) ;  Williford  v.  State,  36  Tex.  Cr.  R.  414 
(37  S.  W.  761) ;  Morrow  v.  State,  57  Miss.  836 ;  Carlisle 
v.  State,  73  Miss.  387  (19  South.  207) ;  State  v.  Cain,  20 
W.  Va.  679.  It  probably  came  into  use  in  England  at  a 
time  when  the  right  of  a  defendant  in  a  criminal  case  to 
be  represented  by  counsel,  or  to  have  witnesses  appear 
and  testify  in  his  behalf,  was  either  denied  entirely,  or 
very  much  abridged.  Under  such  circumstances,  it  was, 
of  course,  important  that  the  prosecution  be  compelled  to 
prove  the  entire  transaction,  and  to  call  all  the  witnesses 
present  at  the  time,  whether  they  would  testify  for  or 
against  the  defendant.  But  these  restrictions  upon  the 
rights  of  a  defendant  do  not,  and  never  did  exist  in  this 
country.  Here  the  right  of  the  accused  to  appear  by 
counsel,  and  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor,  is  everywhere  recognized,  and 
generally  guaranteed  by  the  fundamental  law.  There  is 
therefore  no  necessity  for  requiring  the  state  to  call  all 
the  persons  who  were  present  when  the  offense  was  com- 
mitted, or  any  particular  number  of  them.  The  rights 
of  the  defendant  are  not  in  any  way  abridged  by  a  failure 
to  do  so.  He  has  the  assistance  and  advice  of  counsel 
selected  by  himself,  if  able  to  employ  one,  and,  if  not, 
appointed  by  the  court,  and  compulsory  process  for  ob- 
taining witnesses  at  the  public  expense. 

In  addition  to  this,  the  state  is  bound  to  make  out  its 
case  beyond  a  reasonable  doubt ;  and  if  the  prosecuting 
officer  does  not  call  sufficient  witnesses  for  that  purpose, 
or  if  any  unfavorable  inference  can  be  drawn  from  his 
failure  to  call  any  witness,  the  defendant  is  not  likely  to 
suffer  by  the  omission.     And  if  he  calls  only  such  wit- 
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nesses  as  are  favorable  to  the  state,  the  defendant  has  a 
right  to  call  any  others  which  he  may  suppose  will  relate 
the  facts  favorable  to  him.  It  does  not  seem  to  us,  there- 
fore, that  the  state  should  be  compelled  to  call  and  vouch 
for  a  witness,  even  though  it  be  evident  that  he  knows 
all  about  the  facts,  when  the  prosecuting  officer,  acting 
in  good  faith,  and  under  his  official  oath,  is  of  the  opin- 
ion that  he  will,  by  false  swearing,  or  by  the  conceal- 
ment of  material  facts,  attempt  to  establish  the  inno- 
cence of  the  accused.  As  said  by  the  supreme  court  of 
Missouri  in  State  v.  Eaton,  57  Mo.  587:  "We  see  no 
reason  why  the  state's  attorney,  acting  under  his  official 
oath,  and  as  much  bound,  as  the  representative  of  the 
state,  to  protect  the  innocent  as  to  bring  the  guilty  to 
justice,  should  not  be  left  to  his  discretion  as  to  what 
number  and  character  of  witnesses  he  will  call  for  the 
state  to  prove  an  alleged  crime  against  the  accused.  If 
others  than  those  called  by  him  know  facts  favorable  to 
the  accused,  he  may  have  process  to  compel  their  attend- 
ance ;  and,  if  they  come  to  speak  the  truth,  a  cross- 
examination  by  the  state's  attorney  can  be  a  matter  of 
no  consequence  to  them." 

It  is  true,  the  prosecuting  officer  is  supposed  to  be,  and 
should  be,  wholly  without  bias  or  prejudice.  His  sole 
duty  is  to  see  that  the  laws  are  enforced,  and  the  guilty 
punished.  He  is  as  much  bound,  as  the  law  officer  of 
the  state,  to  protect  the  innocent  as  to  punish  the  guilty  ; 
and  if,  therefore,  at  any  time  he  should,  unmindful  of 
his  duty,  endeavor  to  suppress  evidence,  the  trial  court 
would  be  justified  in  requiring  the  production  by  him  of 
the  evidence  sought  to  be  suppressed,  although  it  might 
be  more  favorable  to  the  defense  than  to  the  state.  And 
a  refusal  to  exercise  such  discretion  would  probably  be 
ground  for  reversal.  But  no  such  question  is  presented 
here.     There  is  no  claim  that  the  district  attorney  was 
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endeavoring  to  suppress  testimony,  or  to  prevent  any  or 

all  witnesses  present  at  the  time  of  the  commission  of 

the  alleged  crime  from  appearing  and  testifying  on  the 

trial.     The  simple  question  was  whether  such  witnesses 

should  appear  for  the  state,  and  thus  not  only  give  the 

defendant  the  right  to  cross-examine  them,  but  deny  to 

the  state  the  right  of  impeaching  them  if  it  saw  proper, 

or  whether  the  district  attorney  might,  in  his  judgment, 

refuse  to  call  them,  and  thus  compel  the  defendant  to 

put  them  on  the  stand  if  they  were  to  testify  in  the  case 

at  all.     The  witnesses  were  subsequently  called  by  the 

defense,  and  testified  fully  in  the  case,  so  that  defendant 

had  the  full  benefit  of  their  testimony,  and  could  not 

possibly  have  been  injured  by  the  failure  of  the  state  to 

call  them  in  its  behalf. 

There  are  some  other  questions  in  the  case,  but  as 

they  are  of  minor   importance,  and  may  not  arise  on 

another  trial,  we  shall  pass  without  considering  them  at 

this  time.     The  judgment  of  the  court  below  is  reversed, 

and  the  cause  remanded  for  a  new  trial. 

Reversed. 


Decided  14  September,  1888. 
GARN8EY  r.   COUNTY  COURT. 

[54  Pac.  689, 1088] 

1.  Rules  of  Court— Filing  Briefs.— Appellant,  having  failed  to  flic  abstract 

or  brief  because  the  same  questions  were  involved  in  another  case  pending  on 
appeal,  may,  on  the  other  case  being  dismissed,  be  relieved  from  failure  to  file 
them  as  required  by  the  rules  of  court,  and  the  case  be  heard  on  the  briefs  In 
the  other  case  and  such  others  as  either  party  may  file. 

2.  Review  to  Probate  Courts.— A  county  court  sitting  for  the  transaction  of 

probate  business  is  an  "inferior  court"  whose  proceedings  may  be  examined 
by  a  writ  of  review  under  Hill's  Ann.  Laws,  g  585  as  amended  (Laws  1888, 135): 
Kirkwood  v.  Washington  County,  32  Or.  508,  approved. 

3.  Remedial  Scope  of  Writ.— Under  Hill's  Ann.  Laws,  M  585,581,  providing 

that  a  writ  of  review  shall  be  allowed  in  all  cases  where  the  inferior  court  ap- 
pears t4>  have  exercised  its  judicial  powers  erroneously,  or  to  have  exceeded 
its  jurisdiction,  to  the  injury  of  some  substantial  right,  and  that  the  court 


I  33    201 

f34    184 


88 

301 

41 

527 

33 

201 

•44 

61 

44 

62 

44 

500 

33 

201 

47 

206 

202        Garnsby  v.  County  Court.     [  33  Or. 

may  affirm,  modify,  or  annul  the  determination  reviewed,  the  scope  of  the 
writ  is  confined  to  those  cases  where  Jurisdiction  has  been  exceeded,  or  Judi- 
cial functions  have  been  exercised  In  an  illegal  manner.  The  writ  is  still  sub- 
stantially the  common  law  proceeding:  Dayton  v.  Board  of  Equalization,  33 
Or.  131,  approved. 

4.  Idem.— A  writ  of  review  will  not  lie  to  revise  the  action  of  a  probate  court  in 
passing  on  a  claim  presented  against  an  estate,  provided  the  proceedings 
are  in  due  form. 

From  Klamath :  W.  C.  Hale,  Judge. 

Writ  of  review  by  Cecil  J.  Garnsey  against  the  county 
court  of  Klamath  County  and  its  judge  to  review  the  ac- 
tion of  said  court  in  allowing  a  certain  claim  against  an 
estate.  The  circuit  court  dismissed  the  writ,  whereupon 
petitioners  appealed.     The  case  was  heard  on  a  motion 

to  affirm  and  on  the  merits. 

Affirmed. 

For  appellants  there  were  briefs  over  the  names  of 
Reddy,  Campbell  &  Metson,  and  J.  W.  Hamaker,  with  an 
oral  argument  by  Messrs.  Hamaker  and  Peter  H.  D'Arcy. 

For  respondent  there  was  a  brief  and  an  argument  by 
Mr.  N.  B.  Knight,  urging,  among  others,  this  point. 

This  is  the  first  time  in  the  judicial  history  of  this  state 
where  an  attempt  has  been  made  to  revise  or  review  by 
writ  of  review  a  judgment  of  a  county  court  in  the  exercise 
of  its  jurisdictional  powers  as  a  probate  court.  Why? 
Because  no  lawyer  who  has  any  respect  for  his  profession 
would  compromise  his  reputation  by  displaying  such  dense 
ignorance  of  the  constitution  and  laws  of  his  state.  There 
can  be  no  writ  of  review  in  such  cases.  The  only  rem- 
edy is  by  an  appeal.  The  allowance  of  attorney  fees, 
charges  and  expenses  rests  in  the  sound  discretion  of  the 
probate  court  and  its  judgment  in  those  matters  will  not 
be  disturbed  unless  it  can  be  shown  it  was  corrupt.  Now 
the  attorney  says  that  while  Fred.  H.  Mills  was  adminis- 
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trator  and  I  was  his  attorney  there  was  no  litigation  in 
which  the  estate  was  a  party.  He  knows  he  sued  the 
administrator,  Fred.  H.  Mills,  for  over  $14,000.00  at  the 
November  term,  1891,  of  the  Circuit  Court  for  Klamath 
County.  If  there  had  been  a  trial  of  that  suit  he  would 
have  paid  the  costs.  I  see  he  recollects  my  services  to 
the  estate  in  that  suit.  "  Haeret  lateri  lethalis  arundo." 
In  his  additional  brief  he  talks  about  "  multifarious  liti- 
gation." All  lawyers  know  what  a  multifarious  plead- 
ing is  in  equity,  but  who  ever  heard  of  a  multifarious 
litigation?  In  his  additional  brief  he  calls  the  order  of 
Judge  Moore  of  July  12,  1895,  a  brutum  fulmen,  and  in  his 
original  brief  he  calls  it  a  brutem  fulmen .  Now  what  on 
earth  he  means  by  that  I  don't  know.  Evidently  he  is 
pretending  that  he  knows  something  about  the  Latin  lan- 
guage. But  any  tyro  in  that  language  would  know  from 
the  inaptness  of  the  phrases  employed  that  he  knew  just 
as  much  about  the  Latin  language  and  its  appropriate 
legal  and  literary  uses  in  the  English  language  as  a  mule 
does  about  music.  For  the  benefit  of  this  attorney  let 
me  quote  a  single  line  from  a  great  poet : 

"  A  little  learning  is  a  dangerous  thing." 

On  Motion  to  Affirm. 

Mr.  Justice  Bean  delivered  the  opinion. 

1.  In  April,  1897,  a  motion  was  filed  in  this  court  to 
affirm  the  judgment  of  the  court  below  on  the  ground 
that  the  appellants  had  tailed  to  file  an  abstract  or  brief 
within  the  time  required  by  the  rules  of  the  court.  As 
an  excuse  for  not  complying  with  the  rule,  the  appellants 
filed  an  affidavit  alleging  that  the  same  questions  pre- 
sented in  this  proceeding  were  involved  in  the  case  of 
Knight  v.  Hamaker,  which  had  not  then  been  heard,  and 
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asked  that  in  consequence  thereof  the  matter  be  held  in 
abeyance  until  the  final  disposition  of  the  other  case. 
Upon  this  state  of  facts  the  motion  was  submitted,  and 
has  been  reserved  for  further  consideration  until  this 
time.  The  case  of  Knight  v.  Hamaker  having  now  been 
disposed  of  without  a  consideration  of  the  merits,  33  Or. 
154  (54  Pac.  277) ,  it  is  deemed  best  to  deny  the  motion 
to  affirm  in  this  case,  and  to  direct  that  the  appellants  be 
relieved  from  filing  either  an  abstract  or  brief,  and  that 
the  case  be  set  down  for  an  early  hearing  on  the  briefs 
filed  in  the  Hamaker  appeal  and  such  additional  briefs 
as  either  party  may  desire  to  file  ;    and  it  is  so  ordered. 

Motion  denied. 

On  the  Merits. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court 
of  Klamath  County  dismissing  a  proceeding  by  writ  of, 
review  brought  for  the  purpose  of  reversing  and  annull- 
ing a  decree  of  the  county  court  made  in  the  Matter  of 
the  Estate  of  W.  H.  Mills,  Deceased,  directing  the  ad- 
ministrator thereof  to  pay  N.  B.  Knight  $1,329  for  fees 
and  expenses  incurred  by  him  as  the  attorney  for  a  former 
administrator  of  such  estate.  The  petition  for  the  writ, 
after  describing  the  proceedings  of  the  county  court,  al- 
leges that  the  court  exceeded  its  jurisdiction,  and  exer- 
cised its  judicial  functions  erroneously,  to  the  injury  of 
plaintiffs,  and  asserts  that  such  proceedings  are  erroneous 
and  void  :  "First,  because  the  said  claim  of  N.  B.  Knight 
is  not  a  proper  claim  or  charge  against  the  estate  of  said 
decedent,  but  is  a  claim  for  legal  services  rendered  to  the 
said  Fred.  H.  Mills  in  his  individual  capacity,  and  not  as 
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• 
administrator,  and  is  for  services  not  in  the  care  and 

management,  but  against  the  interest,  of  said  estate,  all 
of  which  will  more  fully  appear  by  the  records  of  the  pro- 
ceedings in  said  county  court  in  the  matter  of  said  estate  ; 
second,  because  the  said  claim  is  presented  as  a  claim  for 
expenses  of  administration,  and  not  a  claim  for  a  debt 
contracted  by  decedent  in  his  lifetime,  and  can  only  be 
allowed  upon  final  accounting  of  said  estate  ;  third,  be- 
cause there  has  never  been  a  final  account  of  the  admin- 
istration of  said  estate,  and  the  said  claim  is  open  to  ob- 
jection by  any  party  interested  in  said  estate,  until  the 
filing  and  settlement  of  such  final  account;  fourth,  be- 
cause it  appears  from  said  pretended  claim  of  said  N.  B. 
Knight  that  said  services  had  not  been  fully  rendered, 
and  the  same  was  examined  and  allowed  by  the  said  ad- 
ministrator before  said  services  had  been  rendered." 

2.  It  is  contended  by  the  defendants  that  the  judg- 
ment of  the  court  below  should  be  affirmed  for  the  rea- 
son that  a  county  court,  sitting  for  the  transaction  of 
probate  business,  is  not  an  inferior  court,  within  the 
meaning  of  the  law  authorizing  the  proceedings  in  such 
a  tribunal  to  be  examined  on  writ  of  review.  But  this 
question  is  settled  by  the  decision  in  Kirkwood  v.  Wash- 
ington Co.,  32  Or.  568  (52  Pac.  568)  where  it  is  said 
that  "all  courts  and  tribunals  over  which  the  circuit 
courts  are  given  appellate  jurisdiction  and  supervisory 
control  by  the  constitution ' '  are  inferior  courts  or  tribu- 
nals, within  the  meaning  of  the  statute  referred  to. 

3.  But  it  by  no  means  follows  from  this  doctrine  that 
a  writ  of  review  under  our  statute  may  be  used  as  a  sub- 
stitute for  an  appeal,  or  that  mere  errors  of  an  inferior 
court  or  tribunal  in  determining  questions  of  fact  or  of 
law  can  be  corrected  by  such  a  proceeding.     The  statu- 


206  Garnsby  v.  County  Court.  [  33  Or. 

• 
tory   writ  of   review  is  substantially  the   common-law 

remedy  of  certiorari,  with  some  modifications  as  to  when 
the  writ  may  issue,  and  the  relief  which  maybe  granted. 
At  common  law  certiorari  was  used,  when  there  was  no 
remedy  by  appeal  or  writ  of  error,  to  bring  the  record  of 
an  inferior  court  or  tribunal  exercising  judicial  functions 
before  a  superior  court  for  the  sole  purpose  of  determin- 
ing from  the  inspection  thereof  whether  such  court  or 
tribunal  had  acted  without  jurisdiction,  or  in  excess 
thereof,  or,  having  jurisdiction,  had  proceeded  illegally 
and  contrary  to  the  course  of  the  common  law ;  and  the 
only  judgment  which  could  be  rendered  was  either  that 
the  writ  be  quashed,  or  that  the  proceedings  be  annulled. 
Chicago  &  Rock  Island  Railroad  Co.  v.  Fell,  22  111.  333.  Un- 
der the  statute,  the  fact  that  the  right  of  appeal  exists 
is  no  objection  to  the  issuance  of  the  writ..  Hill's  Ann. 
Laws,  §  585.  And  in  such  proceeding  the  court  has 
power  to  affirm,  modify,  reverse  or  annul  the  determina- 
tion reviewed,  and,  if  necessary,  award  restitution  to  the 
plaintiff ;  or,  by  mandate,  direct  the  inferior  court,  officer, 
or  tribunal  to  proceed  in  the  matter  reviewed  according  to 
its  decision.  Hill's  Ann.  Laws,  §  591.  But  the  statute 
does  not  materially  enlarge  the  scope  of  the  writ,  or  sub- 
stantially change  its  character  or  purpose .  Dayton  v.  Board 
of  Equalization,  33  Or.  131  (50  Pac.  1009,  1012)  ;  Cal.  & 
Oregon  Land  Co.  v.  Gowen,  48  Fed.  771.  It  may  issue  when 
there  is  a  right  of  appeal,  but  it  is  expressly  limited  to 
cases  where  the  inferior  court,  officer  or  tribunal,  in  the 
exercise  of  judicial  functions,  appears  to  have  exercised 
such  functions  erroneously,  or  to  have  exceeded  its  ju- 
risdiction, to  the  injury  of  some  substantial  right  of  the 
petitioner,  and  not  otherwise.  Hill's  Ann.  Laws,  §  585. 
In  other  words,  the  writ  will  lie  in  two  classes  of  cases  : 
First,  whenever  the  inferior  court  or  tribunal  has  ex- 
ceeded its  jurisdiction ;    and,  second,  whenever  it  has 
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exercised  its  judicial  functions  erroneously  (that  is,  ille- 
gally and  contrary  to  the  course  of  procedure  applicable 
to  the  matter  before  it )  ;  and  this  is  substantially  the 
common  law  rule.  Its  object,  under  the  statute,  as  at 
common-law,  is  to  keep  inferior  courts  and  tribunals 
within  the  bounds  of  their  jurisdiction,  and  compel  them 
to  proceed  regularly  in  the  disposition  of  matters  brought 
before  them  for  determination  ;  but  it  cannot  be  used  as 
a  substitute  for  an  appeal,  nor  does  it  lie  to  correct  mere 
errors  in  the  exercise  of  rightful  jurisdiction,  or  to  in- 
quire whether  the  rulings  of  the  inferior  tribunal  upon 
the  law  and  the  evidence,  and  in  the  application  of  the 
law  to  the  facts,  are  correct.  2  Spell.  Extr.  Relief,  § 
1891 ;  4  Enc.  PI.  &  Prac.  90,  98,  256 ;  Ennis  v.  Ennis, 
110  111.  78;  Hamilton  v.  Harwood,  113  111.  154;  People 
v.  Dwindle,  29  Cal.  632 ;  Central  Pac.  R.  Co.  v.  Board  of 
Equalization,  46  Cal.  667 ;  Alexander  v.  Municipal  Court, 
66  Cal.  387,  (5  Pac.  675)  ;  Tiedt  v.  Carstensen,  61  Iowa, 
334  ( 16  N.  W.  214)  ;  Lewis  v.  Larson,  45  Wis.  353. 

4.  Now,  in  this  case  there  is  no  pretense  that  the  county 
court  of  Klamath  County  did  not  have  jurisdiction  to 
pass  upon  the  legality  of  Knight's  claim,  or  that  its  pro- 
ceedings in  relation  thereto  were  not  in  due  form.  But 
the  contention  is  that  it  erred  in  deciding  the  claim  valid 
as  against  the  estate.  This  was  a  question  which  it  was 
authorized  to  decide,  and  its  conclusion,  however  erro- 
neous, cannot  affect  its  jurisdiction,  or  the  regularity  of 
its  proceedings,  and  hence  presents  no  question  for  de- 
termination on  a  writ  of  review.  If  the  position  of  the 
petitioners  is  correct,  the  writ  becomes  a  concurrent  rem- 
edy with  an  appeal,  and  any  question  of  law  which  can 
be  raised  on  an  appeal  can  be  tried  in  such  a  proceeding  ; 
but  this  is  manifestly  not  its  object  or  purpose.  It  is 
true,  the  statute  provides  that  it  shall  be  concurrent  with 
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the  right  of  appeal,  but  it  does  not  provide  that  it  shall  be 
a  concurrent  remedy  with  an  appeal.  Under  the  statute, 
the  fact  that  the  right  of  appeal  exists  is  no  objection  to 
the  issuance  of  the  writ,  if  otherwise  proper,  but  it  can- 
not be  substituted  for  a  writ  of  error  or  appeal.  The 
reason  for  the  amendatory  act  of  1889  is  well  known. 
Prior  to  that  time  the  course  of  judicial  decisions  in  this 
state  had  not  been  uniform  as  to  when  a  writ  of  review 
would  lie.  It  was  first  held  to  be  concurrent  with  an  ap- 
peal :  Schirott  v.  Phillippi,  3  Or.  484.  This  was  after- 
wards denied,  and  it  was  held  that  a  writ  could  not  issue 
so  long  as  the  right  of  appeal  existed,  but  that  when  the 
time  for  an  appeal  had  expired  it  might  be  issued  :  Evans 
v.  Christian,  4  Or.  375.  And  finally  it  was  held  that  the 
writ  would  not  lie  in  any  case  where  the  right  of  appeal 
was  given  by  law :  Ramsey  v.  Pettengill,  14  Or.  207  (12 
Pac .  439) .  It  was  to  settle  the  contradictions  involved 
in  those  cases  that  the  act  of  1889,  making  the  writ  of  re- 
view concurrent  with  the  right  of  appeal,  was  passed. 
But  it  was  not  intended  to,  nor  did  it  in  any  way,  change 
the  scope  or  effect  of  the  writ,  or  authorize  the  determina- 
tion of  any  questions  in  such  a  proceeding  which  could 
not  have  been  tried  therein  before  its  passage.  It  follows 
from  these  views  that  the  petitioners  have  mistaken  their 
remedy,  and  that  the  judgment  of  the  court  below  dis- 
missing the  writ  must  be  affirmed. 

Affirmed. 
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SECUItlTY  SAVINGS  CO.  v.  MACKENZIE.  |a$_jf 

[52Pac.l046]  ,"&   «S 

Inm 

1.  Equity  Jurisdiction— Foreclosing  Bond  for  Deed.— A  court  of  equity       JB   2091 

has  Jurisdiction  of  a  suit  to  foreclose  the  interest  of  an  obligee  in  a  bond  for  a  JJ5  |J|I 

deed  of  real  estate  whether  the  plaintiff  is  in  possession  of  the  property  or  not,  ~~ — =rrl 

and  the  provision  of  Hill's  Ann.  Laws,  §  504,  requiring  such  possession  by  one  '  33      209 

seeking  to  determine  an  adverse  interest  in  land,  is  not  applicable.  ft8l32 

2.  Idem.— A  failure  to  tender  performance  before  suit  is  no  defense  to  an  action 

by  a  vendor  who  has  given  a  bond  for  a  deed  of  real  estate  to  have  the  equit- 
able interest  of  the  purchaser  barred  and  foreclosed. 

8.  Tender  —  Costs.— A  failure  of  a  vendor  to  make  a  tender  of  performance  be- 
fore instituting  suit  to  foreclose  the  equitable  interest  of  the  vendee  under 
a  bond  can  only  affect  the  question  of  costs ;  and,  if  such  failure  is  not  made 
a  defense,  the  costs  should  abide  the  result. 

4.  Strict  Foreclosure.— Section  414  of  Hill's  Ann.  Laws,  providing  for  sale  and 
redemption  of  mortgaged  realty,  has  reference  only  to  the  foreclosure  of  liens 
that  are  security  for  debts,  and  does  not  apply  to  a  suit  to  bar  the  equitable 
interest  of  the  grantee  in  a  bond  for  a  deed. 

From  Multnomah  :     Loyal  B.  Stearns,  Judge. 

Bill  by  the  Security  Savings  and  Trust  Company  against 
William  Mackenzie  to  bar  the  latter's  interest  under  a 
certain  contract  to  convey  real  estate.  There  was  a  de- 
cree for  plaintiff. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Francis  D.  Chamberlain. 

For  respondent  there  was  a  brief  over  the  name  of 
Dolph,  Mallory  &  Simon,  with  an  oral  argument  by  Mr. 
Joseph  Simon. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  commenced  April  13,  1895,  to  foreclose 
the  equitable  interest  of  an  obligee  in  a  bond  for  a  deed 
of  real  estate.     The  complaint  alleges  that  on  October 

88  Ob.— 14. 
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15, 1894,  John  Hale  and  wife,  who  were  then  the  owners 
and  in  possession  of  the  property  in  question,  conveyed 
the  same  to  the  plaintiff,  and  that  it  immediately  entered 
into,  and  ever  since  has  been  in,  possession,  thereof,  and 
that  the  defendant  wrongfully  claims  an  estate  therein 
adverse  to  the  plaintiff,  by  reason  of  a  bond  for  a  deed 
executed  by  Hale  and  wife  to  him  in  July,  1891,  whereby 
they  covenanted  and  agreed  to  convey  the  property  in 
question  to  defendant  on  payment  of  the  sum  of  $2,500 
and  interest  on  or  before  the  1st  day  of  July,  1894,  and 
the  performance  of  certain  other  conditions  ;  that  defend- 
ant has  not  paid  such  purchase  price,  or  any  part  thereof, 
except  the  sum  of  $500,  but  has  made  default  therein. 
A  copy  of  the  bond  is  annexed  to  and  made  a  part  of  the 
complaint.  It  is  in  the  penal  sum  of  $6,000,  and  con- 
tains the  conditions  usual  in  such  instruments.  The  an- 
swer denies  the  possession  of  the  premises  by  the  plain- 
tiff, and,  as  an  affirmative  defense,  alleges  that,  immedi- 
ately upon  the  delivery  of  the  bond,  the  defendant  en- 
tered into  and  has  ever  since  been  in  the  sole  possession 
of  the  property ;  that  he  has  made  sundry  payments  of 
principal  and  interest  on  the  bond  ;  and  that  neither  the 
plaintiff  nor  the  Hales  ever  demanded  from  him  any 
money  as  due  on  said  bond,  or  ever  declared  the  defend- 
ant in  default  thereon,  nor  has  any  suit  ever  been  insti- 
tuted to  foreclose  said  bond  or  defendant's  interest  in 
said  land.  A  reply  having  been  filed,  the  case  was  tried, 
and  a  decree  entered  requiring  defendant  to  pay  the  bal- 
ance of  the  purchase  price  of  such  property,  with  inter- 
est thereon  at  7  per  cent,  per  annum  from  the  1st  day  of 
January,  1894,  within  60  days  after  the  date  of  such  de- 
cree, and  further  decreeing  that,  in  default  thereof,  he 
be  barred  and  foreclosed  of  any  right,  title,  or  interest 
therein,  from  which  decree  the  defendant  appeals. 
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1.  It  is  claimed  that  the  decree  ought  to  be  reversed, 
and  the  complaint  dismissed,  because  the  plaintiff  failed 
to  show  such  a  possession  of  the  property  in  question  at 
the  time  the  suit  was  instituted  as  to  entitle  it  to  main- 
tain  a  suit  under  section  604  of  the  Code,  to  determine  an 
adverse  interest  in  real  estate.  The  evidence  upon  this 
point  shows  that  the  premises  were  when  the  bond  was 
given,  and  at  the  time  the  suit  was  commenced,  vacant, 
unimproved,  uninclosed  and  unoccupied  city  lots,  and 
never  had  been  in  the  actual  possession  of  either  the 
plaintiff  or  defendant.  If  therefore,  this  was  a  suit 
under  the  section  referred  to,  there  might  be  room  for 
argument  as  to  whether  the  constructive  possession  of 
such  property  which  follows  the  legal  title  would  be 
sufficient  to  sustain  the  suit.  But,  in  our  opinion,  the 
statute  in  question  has  no  application  to  a  case  of  this 
character.  The  remedy  sought  and  the  relief  granted 
have  always  been  within  the  jurisdiction  of  a  court  of 
equity.  Although  the  complaint  contains  allegations 
indicating  that  it  was  framed  under  the  statute,  the  re- 
lief sought  is,  in  effect,  a  decree  barring  and  foreclosing 
the  equitable  interest  of  the  defendant  under  the  contract 
in  question,  and  this  belongs  to  one  of  the  well-recognized 
grounds  of  equitable  jurisdiction.  Under  an  agreement 
for  the  sale  of  land,  the  vendor  has,  under  the  dofctrine 
of  equitable  conversion,  a  so-called  "  equitable  lien" 
upon  the  property  for  the  unpaid  purchase  money  ;  and 
courts  of  equity  have  always  exercised  jurisdiction  in 
cases  arising  under  such  contracts  to  enforce  such  lien 
and  foreclose  the  rights  of  the  delinqent  vendee  :  1  Ping. 
Mortg.  §  308 ;  3  Pom.  Eq.  Jur.  §  1260.  Independent, 
therefore,  of  any  statute,  the  court  had  jurisdiction, 
whether  the  plaintiff  was  in  possession  or  not. 

2.  Again,  it  is  claimed  that  the  complaint  should  be 
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dismissed,  because  there  is  neither  allegation  nor  proof 
that  plaintiff  or  the  Hales  ever  offered  to  perform  their 
part  of  the  contract.  A  sufficient  answer  to  this  conten- 
tion is  that  the  case  at  bar  is  neither  a  suit  for  the  spe- 
cific performance  of  the  contract  nor  for  the  rescission  or 
cancellation  thereof,  but  one  to  enforce  the  right  of  the 
vendor  to  have  the  equitable  interest  of  the  vendee  barred 
and  foreclosed ;  and,  while  in  such  case  there  is  a  con- 
flict in  the  authorities,  it  is  believed  to  be  the  better  rule 
that  a  failure  to  tender  performance  before  suit  is  no  de- 
fense :  Freeson  v.  Bissell,  63  N.  Y.  168. 

3.  A  failure  in  this  regard  can  only  affect  the  question 
of  costs  which  is  always  in  the  discretion  of  the  court. 
If  a  defendant  in  such  a  suit  should  rely  upon  the  want 
of  such  an  offer,  and  there  should  be  no  unjustifiable  re- 
sistance to  taking  a  decree  by  the  plaintiff,  doubtless  the 
court  would  require  the  plaintiff  to  pay  all  the  costs  of 
the  proceeding.  But  no  such  defense  is  made  here.  On 
the  contrary,  the  case  has  been  stubbornly  contested 
throughout  on  wholly  technical  grounds,  entirely  incon- 
sistent with  the  idea  that  a  tender  would  have  been  of  any 
effect,  and  therefore  the  costs  must  abide  the  result : 
Lewis  v.  Hawkins,  90  U.  S.  (23  Wall)  119  ;  Morris  v.  Hoyt, 
11  Mich.  9 ;  Seeley  v.  Howard,  13  Wis.  336. 

4.  And,  finally,  it  is  contended  that  the  decree  is  erro- 
neous, because  it  does  not  order  the  land  sold  as  on  fore- 
closure of  a  mortgage  with  right  of  redemption  to  the  de- 
fendant. But,  as  we  understand  the  law,  a  decree  of 
strict  foreclosure  may  properly  be  rendered  in  a  case  of 
this  character:  2  Jones,  Mortg.  §  1541.  Mr.  Pomeroy, 
speaking  of  the  rights  and  equities  of  a  vendor  and  vendee 
under  a  contract  for  the  sale  of  land,  says  that,  until  the 
terms  of  the  contract  are  complied  with,  "the  legal  title 
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remains  in  the  vendor  as  his  security ;  or,  as  it  is  other- 
wise expressed,  he  has  a  lien  upon  the  vendee's  equitable 
estate  as  security  for  payment  of  the  purchase  money  ac- 
cording to  the  terms  of  the  agreement.  Practically,  this 
lien  consists  in  the  vendor's  right  to  enforce  payment  of 
the  price  by  a  suit  in  equity  against  the  vendee's  equita- 
ble estate  in  the  land,  instead  of  by  means  of  an  ordi- 
nary action  at  law  to  recover  the  debt.  In  England  the 
vendor's  equitable  remedy  consists  in  a  suit  in  the  nature 
of  a  strict  foreclosure,  by  which  the  vendee  is  decreed  to 
pay  the  price  within  a  limited  time ;  and,  in  default  of 
such  payment,  the  contract  is  canceled,  the  vendee's  equit- 
able estate  is  foreclosed,  and  the  vendor's  legal  estate  be- 
comes again  absolute.  In  the  United  States  the  same 
mode  of  enforcing  the  lien  by  a  suit  in  the  nature,  of  a 
strict  foreclosure  is  pursued.  Another  mode  seems  to  be 
recognized,  at  least  in  some  of  the  states,  by  which  the 
vendee's  equitable  estate  under  the  contract  is  sold  in 
pursuance  of  a  judicial  decree.  Such  a  sale  would  oper- 
ate as  an  assignment  of  the  vendee's  rights  under  the 
contract,  and  would  not  be  a  cancellation  of  the  contract 
itself":  3  Pom.  Eq.  Jur.  §  1260,  note  2.  See,  also,  But- 
ton v.  Schroyer,  5  Wis.  598  ;  Baker  v.  Beach,  15  Wis.  108  ; 
Landon  v.  Burke,  36  Wis.  378;  Mclndoe  v.  Morman,  26 
Wis.  588  (7  Am.  Rep.  96) ;  Vail  v.  Drexel,  9  111.  App.  439. 
It  is  claimed,  however,  that  this  doctrine  is  abrogated 
by  section  414  of  the  Code,  and  that  a  decree  in  such  suit 
must  order  the  land  sold  in  the  manner  provided  by  law 
for  a  sale  under  execution  to  satisfy  the  balance  due  on 
the  purchase  price.  But  that  section  has  reference  to  the 
foreclosure  of  liens  for  the  security  of  some  debt,  while 
the  vendor's  so-called  "lien"  under  a  contract  for  the 
sale  of  land  is  not  strictly  a  lien  at  all,  but  merely  an 
equitable  right  "to  compel  the  vendee  to  make  payment 
of  the  purchase  money  within  a  specified  time,  or  else  be 
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barred  of  all  right  under  the  contract."  3  Pom.  Eq.  Jur. 
§  1262.  His  right  in  this  regard  is  analogous  in  many 
respects  to  the  right  of  a  purchaser  at  foreclosure  sale  to 
compel  a  subsequent  lien  creditor,  who  was  not  made  a 
party  to  the  suit,  to  redeem.  In  such  case  a  court  of 
equity  will  compel  the  creditor  to  exercise  his  right  of  re- 
demption within  a  reasonable  time,  or,  in  default  thereof, 
be  as  effectually  foreclosed  of  his  equity  of  redemption 
without  sale  as  if  he  had  been  made  a  party  to  the  orig- 
inal decree.  Parker  v.  Child,  25  N.  J.  Eq.  41 ;  Shaw  v. 
Heisey,  48  Iowa,  468.  It  is  true,  the  right  of  a  vendor 
under  an  agreement  for  the  sale  of  land  is  often  desig- 
nated and  generally  spoken  of  in  the  books  as  a  lien  ;  but 
an  examination  of  the  authorities  will  show  that  the  term 
is  but  another  mode  of  expressing  the  vendor's  interest, 
under  the  settled  doctrine  of  conversion  wrought  by  a 
contract  for  a  sale  of  the  land.  Under  this  doctrine,  the 
vendee  is  regarded  as  the  beneficial  owner,  and  the 
vendor  the  holder  of  the  legal  title  as  security  for  the  per- 
formance of  the  vendee's  obligations,  and  as  his  trustee, 
subject  to  such  performance;  and  the  so-called  "lien" 
is  simply  the  vendor's  right  to  enforce  his  claim  for  the 
purchase  money  against  or  out  bl  the  vendee's  equitable 
estate,  by  means  of  a  suit  in  equity.  The  whole  doctrine 
of  conversion  and  the  rights  of  vendor  and  vendee  there- 
under is  purely  equitable  and  independent  of  any  statute, 
and  we  know  of  no  reason  why  it  should  not  be  enforced 
in  this  state  according  to  the  common-law  rules  govern- 
ing such  matters.  In  the  light  of  this  doctrine,  a  vendor 
under  such  a  contract  has  a  right,  if  he  chooses,  to  go 
into  a  court  of  equity  upon  the  default  of  his  vendee,  and 
foreclose  the  latter's  equitable  interest  in  the  land  ;  and 
in  such  suit  the  ccurt  may  either  decree  a  strict  fore- 
closure or  a  sale  of  the  land,  as  the  equities  of  the  case 
may  suggest.      Vail  v.  Drexel,  9  111.  App.  439.     The  de- 
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cree  in  this  case  was  in  the  nature  of  a  strict  foreclosure, 
and,  in  our  opinion,  was  fully  warranted  by  the  facts ; 
but  it  should  have  required  the  plaintiff  to  convey  to  the 
defendant  the  property  in  question  in  fee  simple,  free  and 
clear  of  all  incumbrances,  by  a  good  and  sufficient  deed, 
with  general  warranty  of  title,  as  stipulated  in  the  bond, 
in  case  of  the  payment  of  the  balance  due  on  the  pur- 
chase price  within  the  time  limited.  With  this  modi- 
fication, the  decree  will  be  affirmed. 

Affirmed. 


Argued  18  May ;  decided  26  May,  1888. 
SEARS  v.  KINCAID. 

[53  Pac.  803] 

1.  Mandamus  — Contents  of  Writ.— A  writ  of  mandamus  must  Itself  point 

out  the  acts  required  to  be  done,  and  the  person  against  whom  it  is  directed 
cannot  be  required  to  look  beyond  the  language  of  the  writ  to  ascertain  such 
acts. 

2.  Duty  of  Secretary  of  State  — Australian  Ballot  Law.— Under  sec- 

tion 45  of  the  election  law  of  this  state,  commonly  known  as  the  Australian 
Ballot  Law  ( Laws,  1891,  p.  22),  the  secretary  of  state  is  required  to  certify  to 
the  names  of  candidates,  and  to  the  other  matters  contained  in  the  several 
certificates  which  are  required  by  law  to  be  placed  on  the  official  ballot,  and 
mandamus  will  not  compel  him  to  do  more,  as,  for  example,  to  certify  that  a 
particular  candidate  was  nominated  by  a  certain  party.* 

*  Note.— Nominees  of  Rival  Factions.— Certified  nominees  of  rival  factions  of 
a  party  will  both  be  admitted  to  representation  on  the  official  ballot:  Shields 
v.  Jacob  (  Mich.),  13  L.  R.  A.  780;  Phelps  v.  Piper  ( Neb.),  83  L.  R.  A.  68;  Sims  v. 
Daniels  (  Kan.),  35  L.  R.  A.  146;  Stephenson  v.  Board  of  Commissioners  ( Mich.),  42 
L.  R.  A.  214;  contra,  McDonald  v.  Hinton  (Cal.),  85  L.  R.  A.  152;  Hutchinson  v. 
Brown  ( Cal.),  42  L.  R.  A.  238. 

Nominations  by  Unusual  Conventions. — A  nominating  convention  need  not  of 
necessity  be  composed  of  delegates ;  a  mass  meeting  is  sufficient,  if  it  be  accord- 
ing to  party  usage :  Mansion  v.  Mcintosh  (  Minn.),  28  L.  R.  A.  605.  A  gathering  of 
a  few  persons  from  a  single  county,  without  any  general  notice,  and  without 
being  chosen  by  any  electors  is  not  a  convention  that  can  nominate  a  ticket : 
State  ex  rel.  v.  Johnson  ( Mont.),  34  L.  R.  A.  313 ;  nor  can  a  political  club  call  itself  a 
convention  and  be  recognized  as  such:  State  ex  rel.  v.  looker  (Mont.),  84  L.  R. 
A.  815.  \ 

Rescinding  Nomination.—  In  the  absence  of  fraud  or  oppression  a  political 
convention  may  rescind  its  action  in  making  a  nomination  and  make  a  new 
nomination,  and  its  final  determination  as  to  candidates  and  other  matters 
within  its  Jurisdiction  will  be  followed  by  the  courts:  Phillips  v.  Gallagher 
(Minn.),  42  L.  R.  A.  222. 

l*olitical  Committers.— A  duly  assembled  convention  of  a  political  party  may 
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From  Marion :  Henry  H.  Hewitt,  Judge. 

Mandamus  by  James  K.  Sears  against  Harrison  II . 
Kincaid,  as  secretary  of  state,  who  appeals  from  an  or- 
der issuing  the  writ. 

Reversed. 

For  appellant  there  was  an  oral  argument  by  Mr. 
Seneca  Smith. 

For  respondent  there  was  an  oral  argument  by  Mr.  A . 
W.  Prescott. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  a  mandamus  proceeding  brought  by  James  K. 
Sears,  who  claims  to  be  the  nominee  of  the  People's 
Party  for  the  office  of  state  treasurer,  to  compel  the  de- 
fendant, as  secretary  of  state,  to  receive  and  file  his  cer- 
tificate of  nomination  and  acceptance  thereof,  and  to  oth- 
erwise recognize  him  as  the  regular  candidate  of  that 
party  for  said  office.  The  alternative  writ,  setting  forth 
the  facts  according  to  the  plaintiff's  petition,  avers,  in 

delegate  Its  power  to  a  committee,  and  candidates  nominated  by  that  body  are 
the  party  nominees:  White  v.  Sanderson  (  Minn.),  42  L.  R.  A.  231 ;  but  nominees 
of  a  self-constituted  committee  without  delegated  authority  will  not  be  permitted 
on  an  official  ballot :  State  ex  rel.  v.  Tooker  ( Mont.),  34  L.  R.  A.  315.  Equity  can- 
not control  the  action  of  a  chairman  of  a  political  committee  in  adding  members 
to  All  alleged  vacancies,  or  in  expelling  others :  Reams  v.  Howley  ( Pa.),  42  L.  R. 
A.  235.  The  power  of  a  party  convention  cannot  be  controlled  by  the  executive 
committee  who  call  it:  Hutchinson  v.  Broum  (  Cal.),  42  L.  R.  A.  232. 

Requirement  of  Per  Cent,  of  Total  Vote.— The  provision  that  a  party  must 
have  cast  at  least  a  given  per  cent,  of  the  total  vote  at  the  last  preceding  election 
to  entitle  it  to  a  party  designation  on  the  official  ballot  Is  generally  upheld :  7>o 
Walt  v.  Hartley  ( Pa.),  15  L.  R.  A.  771  (28  Am.  St.  Rep.  814  );  State  ex  rel.  v.  Black 
(  N.  J.),  16  L.  R.  A.  700 ;  Stale  ex  rel.  v.  Poston  (  Ohio ),  42  L.  R.  A.  237 ;  State  ex  rel. 
v.  A  ndcrson  (  Wis.),  42  L.  R.  A.  239. 

Limitation  to  One  Place  on  Ticket.— For  a  discussion  of  the  right  of  a  candidate 
to  have  his  name  on  the  ballot  under  the  designation  of  each  party  by  which  he 
has  been  nominated,  see  Fisher  v.  Dudley  ( Md.),  12  L.  R.  A.  586;  Totld  v.  Election 
Omimixxioner*  (  Mich.),  29  L.  R.  A.  330;  State  ex  rel.  v.  Burdiek  (  Wyo.),  34  L.  R.  A. 
846 ;  State  ex  rel.  v.  Bode  (  Ohio ),  34  L.  R.  A.  498  ( 60  Am.  St.  Rep.  696 );  State  ex  rel. 
v.  Anderson  (  Wis.),  42  L.  R.  A.  239;  Afiller  v.  Pennoyert  23  Or.  364.— Reporter. 
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substance,  that  at  a  regularly  called  state  convention  of 
the  People's  Party,  held  in  the  City  of  Portland  on 
March  23,  1898,  the  plaintiff  was  nominated  as  the  can- 
didate of  such  party  for  the  office  of  state  treasurer,  and 
that  his  certificate  of  nomination  and  acceptance  thereof, 
copies  of  which  are  set  out,  were  presented  to  the  de- 
fendant secretary  of  state  for  filing,  who  refused  to  file 
either  of  such  papers,  and  notified  the  plaintiff  that  he 
would  not  recognize  their  validity,  and  would  not  certify 
or  file  the  same  in  his  office,  or  make  or  transmit  dupli- 
cates thereof  to  the  county  clerks  of  the  several  counties 
in  the  state  or  post  them  in  his  office.  The  writ  there- 
upon commands  the  defendant  to  file  such  certificate  of 
nomination,  and  plaintiff's  acceptance  thereof,  as  of  the 
date  when  the  same  was  tendered  to  him  for  filing,  and, 
within  the  time  required  by  law,  to  arrange  the  name  of 
the  petitioner  upon  the  form  of  the  ballot,  etc.,  or  show 
cause,  at  a  time  fixed,  why  he  has  not  done  so.  At  the 
time  required  the  defendant  appeared,  and  for  his  return 
to  the  writ  admits  that  a  certificate  of  plaintiff's  nomin- 
ation, and  of  his  acceptance  thereof,  in  words  and  fig- 
ures as  set  out  in  the  alternative  writ,  were  presented  to 
him  for  filing  at  the  time  alleged,  but  denies  that  he  re- 
fused to  file  the  same,  and  affirmatively  avers  that  he  had 
filed  both  of  such  papers  prior  to  the  service  of  the  al- 
ternative writ  upon  him.  He  also  denies  that  plaintiff 
is  the  regular  nominee  of  the  People's  Party  for  the  office 
of  state  treasurer,  or  entitled  to  be  recognized  as  such, 
and  admits  that  he  has  and  does  refuse  to  so  recognize 
him  because  he  was  never  nominated  by  the  People's 
Party. 

For  a  further  and  separate  defense  to  the  alternative 
writ  the  defendant  alleges,  in  substance,  that  the  plaintiff 
was  not  nominated  for  the  office  of  state  treasurer,  or  for 
any  office,  by  the  regular  People's  Party  convention,  but 
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by  a  so-called  convention  composed  in  part  of  bolters 
from  such  regular  convention.  A  part  of  the  answer  was 
stricken  out,  on  motion,  and  a  demurrer  to  the  remainder 
was  sustained,  on  the  ground  that  it  constituted  no  de- 
fense to  the  alternative  writ,  and,  defendant  declining  to 
plead  further,  a  peremptory  writ  of  mandamus  was 
issued,  commanding  him  "that,  after  having  received 
and  filed  the  certificate  of  nomination  of  the  plaintiff 
herein  as  the  People's  Party  nominee  for  the  office  of 
treasurer  of  the  State  of  Oregon,  and  the  plaintiff's 
acceptance  thereof,  as  alleged  in  the  defendant's  answer 
herein,  you  certify  the  same,  within  the  time  prescribed 
by  law,  under  the  seal  of  the  State  of  Oregon,  and  file 
the  same  in  your  office,  and  make  and  transmit  a  dupli- 
cate thereof  by  registered  letter  to  the  county  clerk  of 
each  county  in  the  State  of  Oregon  within  the  time 
required  by  law,  and  that  you  post  a  duplicate  thereof 
immediately  in  a  conspicuous  place  in  your  office,  and 
keep  the  same  so  posted  until  after  the  election  to  be  held 
on  the  sixth  day  of  June,  1898,  and,  in  general,  do  all 
things  required  of  you  by  the  statutes  of  the  State  of 
Oregon,  and  necessary  to  place  the  plaintiff  before  the 
voters  of  the  State  of  Oregon  at  the  said  election  as  a 
candidate  for  the  office  of  state  treasurer  of  the  State  of 
Oregon."  The  defendant  appeals,  claiming  that  there  is 
no  law  requiring  or  authorizing  him  to  do  any  of  the 
things  which  he  is  commanded  to  perform  by  the  per- 
emptory writ,  and,  if  this  position  is  sound,  the  judg- 
ment must  be  reversed. 

1 .  A  mandamus  is  an  extraordinary  writ,  directed  to  an 
inferior  court,  corporation,  board,  officer,  or  person,  to 
compel  the  performance  of  some  particular  thing  therein 
specified,  and  which  the  law  specially  enjoins  upon  the  de- 
fendant as  a  duty  resulting  from  his  office,  trust  or  station 
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(Code,  §  593,  and  Bouv.  Law  Diet.)  ;  and  therefore  great 
care  is  required  in  stating  in  the  writ  the  particular 
thing  commanded  to  be  done,  in  order  that  the  party  to 
whom  it  is  directed  may  know  the  precise  duty  to  be 
performed,  and  because  the  writ  must  be  enforced  in  the 
terms  in  which  it  is  issued  or  not  at  all.  The  duty  of  the 
defendant,  the  performance  of  which  it  is  the  office  of  the 
writ  to  compel,  cannot  be  left  to  outside  ascertainment, 
nor  can  he  be  required  to  look  dehors  the  language  of  the 
writ,  but  it  is  elementary  law  that  he  may  look  to  the 
mandatory  clause  alone  to  ascertain  what  acts  he  is 
required  to  perform  :  High,  Extr.  Rem.  §§  531,  561 ;  2 
Spell.  Extr.  Rel.  §  1698 ;  Merrill,  Mand.  §  260 ;  Harts- 
horn v.  A ssessors,  60  Me.  276 ;  State  ex  rel.  v.  Mobile  Rail- 
way Co.,  59  Ala.  321 ;  People  ex  rel.  v.  Brooks,  57  111.  142. 

2.  Now,  the  mandatory  clause  in  the  writ  issued  in 
this  case  is  perhaps  susceptible  of  two  interpretations. 
It  either  .requires  the  defendant  to  certify  to  the  nomina- 
tion of  plaintiff,  and  to  transmit  to  the  several  county 
clerks,  and  post  and  keep  posted  in  his  office,  a  duplicate 
of  such  certificate,  or  it  commands  him  to  certify  to  the 
certificate  of  such  nomination  and  acceptance  thereof, 
and  so  transmit  and  otherwise  dispose  of  the  same.  But, 
in  either  event,  it  requires  the  performance  of  acts  not 
enjoined  upon  the  defendant  by  law.  Section  45  of  what 
is  known  as  the  "Australian  Ballot  Law"  (Sess.  Laws 
1891,  p.  33)  requires  the  secretary  of  state,  not  less  than 
28  nor  more  than  30  days  before  the  day  fixed  for  the 
election,  to  arrange,  in  the  manner  provided  in  the  act  for 
the  arrangement  of  names  and  other  information  upon  the 
ballots,  all  the  names  and  other  information  concerning  all 
the  candidates  contained  in  the  certificates  of  nomination 
which  have  been  filed  with  him  and  accepted  by  the  nomi- 
nees, and  to  forthwith  certify  to  and  file  the  same,  and 
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make  and  transmit  to  the  several  county  clerks  and  post 
in  his  office  a  duplicate  thereof.  But  there  is  no  law  re- 
quiring him  to  certify  to  the  several  certificates  of  nomi- 
nation, or  of  the  nominees'  acceptance  thereof,  or  to  trans- 
mit to  the  county  clerks  or  post  in  his  office  a  duplicate  of 
such  papers,  nor  is  he  authorized  or  required  to  certify  to 
the  nomination  of  any  of  the  candidates,  or  to  transmit  to 
the  several  county  clerks  or  post  in  his  office  any  certifi- 
cate upon  that  subject  whatever.  His  duty  is  confined 
to  the  arrangement  of  the  names  and  other  information 
concerning  the  candidates  contained  in  the  certificates  of 
nomination  on  file  in  his  office,  in  the  manner  provided 
by  law  for  the  arrangement  of  the  names  and  other  in- 
formation upon  the  ballot,  and  to  certify  to  the  same  and 
transmit  to  the  various  county  clerks,  and  post  in  his 
office  a  duplicate  thereof.  In  short,  he  is  required  to 
certify  to  the  names  of  the  candidates,  and  to  the  other 
matters  contained  in  the  several  certificates  of  nomina- 
tion, and  which  are  required  by  law  to  be  placed  on  the 
official  ballot,  but  not  that  the  persons  so  named  are,  in 
fact,  the  nominees  of  any  party  ;  and,  so  far  as  the  ques- 
tion has  received  judicial  consideration,  the  holdings  are 
quite  uniform  that,  under  statutes  like  ours,  he  has  no 
power  or  authority  in  so  doing  to  pass  upon  the  regularity 
or  validity  of  such  nominations,  or  to  inquire  into  the 
regularity  of  the  conventions  by  which  they  purport  to 
have  been  made  :  Shields  v.  Jacob,  88  Mich.  164  (13  L.  R. 
A.  760,  50  N.  W.  105)  ;  People  v.  District  Court,  18  Colo. 
26  (31  Pac.  339);  People  v.  McGaffey,  23  Colo.  156  (46 
Pac.  930);  State  v.  Allen,  43  Neb.  651  (62  N.  W.  35); 
Phelps  v.  Piper,  48  Neb.  724  (33  L.  R.  A.  53,  67  N.  W. 
755) ;  State  v.  Piper,  50  Neb.  25  (69  N.  W.  378) ;  Sims  v. 
Daniels,  57  Kan.  552  (35  L.  R.  A.  146,  46  Pac.  952); 
liobbins  v.  llarrity,  2  Pa.  Dist.  R.  163.  It  follows  that 
whether  we  accept  the  defendant's  construction  of  the 
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language  of  the  peremptory  writ,  or  adopt  that  of  the 
plaintiff,  it  in  either  event  requires  the  performance  by 
the  defendant  of  acts  not  enjoined  upon  him  by  law,  and 
its  issuance  was  therefore  error.  Under  this  view,  the 
questions  raised  by  plaintiff's  motion  to  dismiss  become 
immaterial.  The  judgment  of  the  court  below  will  be 
reversed,  and  the  cause  remanded  for  such  further  pro- 
ceedings as  may  be  proper,  not  inconsistent  with  this 

opinion. 

Reversed. 


Argued  April  11 ;  decided  20  June,  1808. 
UAYDEN  v.  BEOWN. 

[52Pac.  490] 

1.  Sufficiency  of  Description  in  Deed  —  Courses.—  A  description  of  a  tract 

as  commencing  at  a  given  spot,  "running  thence  one  point  east  of  south 
*  *  *  thence  one  point  west  of  north"  *  *  *  Is  sufficiently  accurate  to 
be  identified,  since  it  appears  that  a  "  point "  is  a  division  of  a  mariner's  com- 
pass equal  to  11°  15'. 

2.  Construction  of  Deed  — Description.— When,  by  omitting  one  part  of  a 

false  or  Impossible  description  in  a  deed,  a  perfect  description  remains,  the 
false  part  should  be  rejected,  and  the  instrument  upheld.  Wallamette  Kails 
Canal  Co.  v.  Gordon,  6  Or.  at  p.  179,  and  House  v.  Jackson,  24  Or.  89,  applied. 

From  Jackson  :     Hiero  K.  Hanna,  Judge. 

This  is  a  suit  to  enjoin  an  alleged  trespass.  The  plain- 
tiffs allege  :  That  they  are  the  owners  of  and  in  posses- 
sion, and  entitled  to  the  possession  of  a  mining  claim  in 
Jackson  county,  described  as  follows:  ''Commencing 
at  the  discovery  shaft  on  the  said  claim,  known  as  the 
'Mountain  Lily  Ledge,'  situated  in  sections  two  and 
thirty-five,  township  thirty-six  south,  of  range  three  west 
of  the  Willamette  meridian,  on  Paddy  Hill,  in  the  Cen- 
tennial  mining  district,  running  thence  one  point  east 
of  south  five  hundred  feet,  thence  from  said  shaft  one 
point  west  of  north  one  thousand  feet ;  being  six  hun- 
dred feet  in  width, —  three  hundred  feet  on  each  side  of 
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the  above-described  line."  That  said  defendants  have 
heretofore  gone  upon  said  mining  claim,  and  extracted 
therefrom  gold  and  gold-bearing  rock  and  dirt  of  great 
value, — the  actual  value  thereof  being  unknown  to  plain- 
tiffs ;  and  that  they  threaten  to  so  trespass  upon  said 
mining  claim,  and  extract  gold  and  gold-bearing  rock 
and  dirt  therefrom.  That  plaintiffs  verily  believe  they 
will  continue  to  do  so,  unless  restrained  by  the  court,  to 
plaintiffs'  great  and  irreparable  damage  and  injury. 
That  plaintiffs  have  no  plain,  speedy,  or  adequate  rem- 
edy at  law,  etc.  The  answer  specifically  denies  each  al- 
legation of  the  complaint,  except  plaintiff's  ownership, 
possession,  and  right  of  possession,  and  the  cause,  being 
at  issue,  was  'referred,  and  the  testimony  taken,  from 
which  the  court  found  ' '  that  the  allegations  of  the  com- 
plaint charging  defendants  with  trespassing  upon  the 
mining  claim  described  therein  have  not  been  sustained, 
and  that  there  is  no  evidence  showing  such  trespass," 
and  dismissed  the  suit,  from  which  decree  plaintiffs  ap- 
peal. 

Reversed. 

For  appellants  there  was  a  brief  over  the  name  of 
Hammond  &  Vawter,  with  an  oral  argument  by  Mr.  A. 
S.  Hammond. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Samuel  Stanley  Pentz. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1!  Counsel  for  plaintiffs  contend  that  the  decree  com- 
plained of  is  based  upon  the  false  assumption  that  the 
description  of  the  mining  claim  is  too  indefinite  and  un- 
certain for  identification,  and  that,  if  it  does  describe  any 
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claim,  the  boundaries  thereof  would  not  include  the  land 
upon  which  the  defendants  are  working ;  while  counsel 
for  the  defendants  insist  that  the  description  locates  the 
claim  in  twro  sections  four  miles  apart,  thus  showing  that 
it  is  more  than  1,500  feet  in  length,  and  therefore  not  a 
legal  claim.  The  evidence  tends  to  show  that  the  Moun- 
tain Lily  Ledge  was  located  prior  to  the  Ida  Bell  mining 
claim,  which  is  owned  by  the  defendants,  and  either  ad- 
joins or  intersects  plaintiffs'  claim.  It  also  appears  that 
the  Mountain  Lily  Ledge  is  distinctly  marked  on  the 
ground  by  stakes,  stones,  or  marked  trees  placed  or  grow- 
ing at  each  corner  of  the  claim  ;  and  at  the  center  of  each 
of  the  end  lines,  and  between  these  monuments  the  ex- 
terior lines  of  the  claim  are  blazed  on  the  trees  standing 
thereon,  and  that  the  discovery  shaft  is  situated  6  chains 
and  43  links  west  and  5  chains  and  10  links  south  of  the 
corner  to  sections  1,  2,  35,  and  36  on  the  line  between 
townships  36  and  37  south,  of  range  3  west  of  the  Wil- 
lamette meridian.  It  is  the  discovery  of  a  vein  or  lode 
within  the  limits  of  a  mining  claim  that  renders  the  lo- 
cation thereof  effectual  (Rev.  St.  U.  S.  §  2330;  Glceson 
v.  Martin  White  Mining  Co.,  13  Nev.  442 );  but,  no  issue < 
having  been  raised  upon  this  question,  plaintiffs  were 
under  no  obligation  to  prove  the  fact,  notwithstanding 
which  the  evidence  tends  to  show  that  a  mineral  lode 
was  found  in  the  discovery  shaft.  The  pleadings  also 
admit  that  plaintiffs  are  the  owners  of,  and  in  posses- 
sion, and,  such  being  the  case,  the  important  questions 
presented  by  this  appeal  are  whether  the  mining  claim 
in  question  is  so  definitely  and  certainly  described  as  to 
enable  a  competent  surveyor,  with  the  pleading  before 
him,  to  locate  the  premises  by  the  description  therein, 
and  the  aid  of  extrinsic  evidence ;  and,  if  so,  have  the 
defendants  trespassed  thereon?  The  testimony  of  Peter 
Applegate,  a  mineral  surveyor  of  much  experience,  shows 
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that  a  mariner's  compass  is  divided  into  32  equal  parts 
called  "points,"  each  of  which  is  11  degrees  and  15  min- 
utes, and  that  a  "  point,"  when  used  to  indicate  a  course, 
though  not  ordinarily  adopted  in  land  surveys,  is  as  def- 
inite and  certain  as  though  the  number  of  degrees  and 
minutes  were  given ;  that  running  the  center  line  one 
point  east  of  south  and  one  point  west  of  north  from  the 
discovery  shaft  means  a  line  running  south,  11  degrees, 
15  minutes  east,  and  north,  11  degrees  and  15  minutes 
west  from  the  shaft.  We  think  there  can  be  no  reasona- 
ble ground  for  controversy  on  this- question,  and  that 
the  course,  as  given  in  the  complaint,  when  read  in  the 
light  of  this  testimony,  renders  the  identification  of  the 
center  line  of  the  mining  claim  certain. 

2.  So,  too,  the  description  of  the  claim  as  being  situ- 
ated in  sections  2  and  35  in  township  36  south,  of  range  3 
west,  etc.,  shows  that  the  claim  is  more  than  4  miles  in 
length  ;  and,  as  but  1,500  feet  in  length  can  be  embraced 
in  a  mineral  location,  it  is  evident  that  one  or  both  of 
these  sections  must  be  rejected  from  the  description. 
When,  by  omitting  one  part  of  the  description  in  a  writ- 
ten instrument  which  is  false  or  impossible,  a  perfect  de- 
scription remains,  the  false  part  should  be  rejected,  and 
the  instrument  upheld  as  effectual  to  carry  out  the  inten- 
tion of  the  parties  to  it :  Anderson  v.  Baughman,  7  Mich. 
69  (74  Am.  Dec.  699).  "A  grant,"  says  Mr.  Justice 
Wright  in  Seaman  v.  Hogeboom,  21  Barb.  398,  "is  not  to 
be  frustrated  altogether,  or  the  intention  of  the  parties 
rendered  less  certain,  by  resorting  in  the  construction  of 
it  to  a  mistaken  and  uncertain  circumstance,  if  there  be 
that  in  the  description  which  can  be  sufficiently  ascer- 
tained to  render  the  intention  entirely  manifest,  and  pre- 
serve the  grant/'  Invoking  the  rules  here  announced, 
we  think  the  description  in  the  complaint,  as  explained 
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by  the  evidence,  sufficient  to  enable  a  competent  surveyor 
to  locate  the  boundary  of  the  said  Mountain  Lily  ledge 
claim  ;  and  hence  the  complaint  is  sufficient*  in  this  par- 
ticular :  Lock  Co.  v.  Gordon,  6  Or.  175 ;  House  v.  Jack- 
son, 24  Or.  89  (32  Pac.  1027) . 

The  evidence  also  tends  to  show  that  the  defendants 
have  been  mining  within  the  boundary  marked  by  said 
monuments,  and  about  80  feet  west  of  the  east  line  of 
plaintiffs'  said  claim,  and  hence  have  trespassed  upon  their 
premises.  Some  evidence  of  an  arbitration  between  the 
former  proprietors  of  the  Mountain  Lily  Ledge  and  the  Ida 
Bell  claim  was  introduced  at  the  trial,  tending  to  show 
that  a  boundary  line  had  been  agreed  upon  by  those  to 
whom  the  matter  was  submitted,  but  there  was  no  alle- 
gation of  such  arbitration,  and  hence  the  evidence  thereof 
was  immaterial  ( Morse,  Arb.  584) ;  but,  if  such  evidence 
were  deemed  competent,  an  inspection  of  the  award, 
which  is  made  a  part  of  the  transcript,  fails  to  disclose 
where  the  boundaries  were  located  by  the  arbitrators. 
It  follows  that  the  decree  of  the  court  below  must  be  re- 
versed, and  one  entered  here  perpetually  enjoining  de- 
fendants, their  agents,  etc.,  from  trespassing  upon  or  re- 
moving the  gold,  gold-bearing  rock  or  dirt  from   said 

premises. 

Reversed. 


Argued  13  April ;  decided  20  June,  1888. 

TOWNS  v.  KLAMATH  COUNTY. 

[53  Pac.  (KM] 

1.  Road  of  Public  Easement— Hufficiency  of  Description.—  A  petition  for 

the  location  of  a  private  road,  under  sections  4075  to  4079,  inclusive,  of  Hill's 
Ann.  Laws,  need  not  contain  any  statements  except  those  provided  in  said 
sections  —  the  termini  need  not  be  described:  Woodruff  v.  DtmgUi*  Omtnty, 
17  Or.  314  distinguished. 

2.  Idem.— The  location  of  a  road  of  public  easement  laid  out  under  Hill's  Ann. 

Laws,  gg  4075-4979,  is  described  with  sufficient  accuracy  to  enable  persons  lnter- 
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ested  to  locate  It  with  reasonable  certainty,  where  the  petition  states  its  be- 
ginning to  be  at  a  point  near  the  barn  of  the  petitioner  and  thence  along  the 
present  traveled  rood  to  an  intersection  with  another  road  named. 

3.  Waiver  of  Service  of  Process  by  General  Appearance.*— One  who 

appeared  in  the  county  court  and  contested  upon  the  merits  a  proceeding  to 
locate  a  public  road  cannot  thereafter  complain  that  there  was  no  sufficient 
service  of  a  copy  of  the  order  appointing  viewers. 

4.  Presumption  of  Regularity  —  Road  Proceedings.— After  a  county  court 

has  acquired  Jurisdiction  in  a  proceeding  for  locating  a  public  road  the  same 
presumptions  prevail  regarding  its  proceedings  as  would  prevail  concerning 
courts  of  general  Jurisdiction.  Therefore  It  will  be  presumed  on  appeal  that 
persons  appointed  as  viewers  of  a  proposed  road  were  "disinterested  freehold- 
ers "  as  required  by  statute,  when  the  contrary  is  not  shown :  North  Pacific 
Terminal  Co.  v.  Oily  of Portland,  14  Or.  24,  distinguished. 

5.  Constitutionality  of  Road  Condemnation  Proceedings. —  In  consider- 

ing statutes  providing  for  taking  private  property  for  roads,  the  test  of  con- 
stitutionality is  the  use  to  which  the  road  will  be  subject— if  it  is  open  for  the 
public  to  use,  the  statute  is  valid,  but  it  is  otherwise  if  it  is  for  the  exclusive 
use  of  the  petitioner. 

6.  Constitutional  Law  — Notice.— The  constitutional  rights  of  a  non-consent- 

ing landowner  are  not  Infringed  because  he  has  no  prior  notice  of  an  Intended 
application  for  the  laying  out  of  a  public  road,  but  it  is  sufficient  if  he  has 
subsequent  notice  and  is  afforded  an  opportunity  at  some  stage  of  the  pro- 
ceedings to  be  heard  on  the  question  of  compensation  for  his  land  sought  to 
be  appropriated.    Branson  v.  Gee,  25  Or.  462,  cited. 

From  Klamath  :     W.  C.  Hale,  Judge. 

Writ  by  Mary  E.  Towns  to  review  certain  proceedings. 

The  circuit  court  having  dismissed  the  writ,  petitioner 

appealed  again. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  J. 
W.  Hamaker  and  Hiram  F.  Murdoch,  with  an  oral  argu- 
ment by  Mr.  Hamaker. 

For  respondent  there  was  a  brief  over  the  names  of  J. 
A.  Jeffrey  and  0.  W.  White. 

Mr.  Justice  Bean  delivered  the  opinion. 

*  Note.—  Other  cases  applying  this  rule  are  Belknap  v.  Charlton,  25  Or.  41,  and 
Mayer  v.  Mayer,  27  Or.  133.—  Reporter. 
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This  is  a  writ  of  review  to  test  the  validity  of  the  order 
and  judgment  of  the  County  Court  of  Klamath  County  in 
the  matter  of  the  location  of  a  road  of  public  easement 
over  and  across  the  land  of  Mary  E.  Towns  and  comes 
here  on  an  appeal  from  an  order  of  the  court  below  dis- 
missing the  writ,  and  affirming  the  proceedings  of  the 
county  court.  The  proceedings  in  question  were  taken, 
and  the  road  located,  under  an  act  of  the  legislature  en- 
titled "An  act  to  create  roads  of  public  easement,"  ap- 
proved October  20,  1876,  and  which  constituted  sections 
4075  to  4079,  inclusive,  of  Hill's  Annotated  Laws.  By 
the  first  section  of  the  act  it  is  provided  that  "whenever 
it  shall  appear  to  the  county  court  of  any  county  in  this 
state,  by  the  sworn  petition  of  any  person,  that  the  resi- 
dence of  such  person  is  not  reached  by  any  convenient 
public  road  heretofore  provided  for  by  law,  and  that  it  is 
necessary  that  the  public  and  such  person  shall  have 
ingress  to  and  egress  from  the  residence  of  such  person, 
the  county  court  shall  thereupon  appoint  three  disinter- 
ested freeholders  of  the  county  as  viewers,  and  cause  an 
order  to  be  issued  directing  them  to  meet  at  a  time  therein 
specified,  and  not  less  than  ten  days  from  the  making  of 
such  order,  and  view  out  and  locate  a  county  road,  thirty 
feet  in  width,  from  the  residence  of  such  person  to  some 
other  public  road  or  navigable  stream,  according  to  the  ap- 
plication, and  to  assess  damages  to  be  sustained  thereby, 
a  copy  of  which  order  shall  be  served  upon  the  persons 
through  whose  land  said  road  shall  pass,  within  four  days 
after  the  making  of  such  order."  Section  2  requires  the 
viewers  to  meet  upon  the  day  designated  in  the  order,  and 
proceed  "to  locate  and  mark  out  a  public  road  from  some 
certain  point  on  the  premises  of  the  applicant  to  some  cer- 
tain point  upon  another  public  road  or  navigable  stream, 
so  as  to  do  the  least  damage  to  the  land  through  which 
such  road  is  located,  and  shall  assess  the  damages  sus- 
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tained  by  the  person  or  persons  owning  such  lands." 
Section  3  requires  the  viewers  to  make  their  report  at 
the  next  regular  term  of  the  county  court,  and  provides 
that  "if  the  county  court  is  satisfied  that  such  report  is- 
just,  and  after  payment  by  the  petitioner  of  the  costs  of 
locating  such  road  and  the  damages  assessed  by  the 
viewers,  the  court  shall  order  such  report  to  be  confirmed, 
and  declare  such  road  to  be  a  public  road,  and  the  same 
shall  be  recorded  as  such  ;  and  any  person  aggrieved  by 
the  assessment  may  appeal,  within  twenty  days  after  the 
confirmation  of  such  report,  to  the  circuit  court."  Sec- 
tion 4  provides  for  the  punishment  of  persons  obstructing 
a  road  so  located,  or  refusing  to  allow  the  same  to  be 
opened.  And  section  5  declares  that  "such  public  roads 
shall  be  called  roads  of  public  easement,  and  shall  be 
opened  and  kept  passable  by  the  person  applying  for  the 
same."  Several  objections  are  made  to  the  proceedings 
of  the  county  court  in  the  matter  of  the  location  of  the 
road  in  question,  which  we  shall  consider  in  their  proper 
order. 

1.  It  is  first  claimed  that  the  court  was  without  juris- 
diction, because  the  petition  for  the  location  of  the  road 
does  not  describe  the  termini  thereof  with  certainty.  As 
described  in  the  petition,  the  route  of  the  proposed  road 
is  as  follows:  "Commencing  about  one  hundred  feet 
north  of  the  barn  near  the  residence  of  the  petitioner ; 
thence,  running  in  a  northerly  direction,  following  the 
present  traveled  road  around  the  point  of  the  hill ; 
thence,  in  a  southeasterly  and  easterly  direction,  along 
the  present  traveled  road  as  near  as  practicable,  to  a 
connection  with  the  Fort  Klamath  and  Linkville  public 
road,  at  a  point  about  ten  miles  from  Klamath  Falls, 
and  near  a  large  pine  tree  marked  with  a  cross  on  the 
north  side."    The  contention  for  the  plaintiff  is  that,  al- 
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though  the  petition  describes  by  legal  subdivisions  the 
land  owned  by  the  petitioner,  it  is  not  possible  to  de- 
termine from  the  description  of  the  route  of  the  proposed 
road,  with  any  degree  of  certainty,  either  the  beginning 
or  ending  points  thereof,  and  hence  the  petition  is  insuf- 
ficient to  give  the  court  jurisdiction  of  the  subject  mat- 
ter. Assuming  counsel's  construction  of  the  language 
of  the  petition  to  be  correct,  the  vice  in  his  argument 
lies  in  attempting  to  apply  to  petitions  for  the  location 
of  roads  of  public  easement  under  the  act  of  1876  the 
same  technical  accuracy  in  regard  to  the  description  of 
the  route  of  the  proposed  road  as  is  required  in  petitions 
for  the  location  of  a  county  road  under  the  general  laws 
of  the  state,  the  statutory  requirements  in  the  two  cases 
being  essentially  different.  In  the  matter  of  the  location 
of  a  county  road,  the  statute  provides  that  the  petition 
must  "specify  the  place  of  beginning,  the  intermediate 
points,  if  any,  and  the  place  of  termination  of  said  road  " 
(Hill's  Ann.  Laws,  §  4062);  and  unless  it  does  so  the 
court  is  without  jurisdiction  to  lay  out  or  establish  the 
desired  road.  Woodruff  v.  Douglas  Co.,  17  Or.  314  (21 
Pac.  49.)  But  there  is  no  such  provision  as  to  the  con- 
tents of  a  petition  for  a  road  of  public  easement.  All 
the  statute  affirmatively  requires  in  such  case  is  that  the 
petition  show  (  1 )  that  the  residence  of  the  petitioner  is 
not  reached  by  any  convenient  public  road ;  and  ( 2 ) 
that  it  is  necessary  that  the  public  and  the  petitioner 
shall  have  ingress  to  and  egress  from  such  residence ; 
and,  when  these  facts  are  made  so  to  appear,  it  is  the 
duty  of  the  county  court  to  appoint  viewers  ' '  to  locate 
and  mark  out  a  public  road  from  some  certain  point  on 
the  premises  of  the  applicant  to  some  certain  point  upon 
another  public  road,"  etc.  The  statute  does  not  require 
the  petition  to  contain  even  a  description  of  the  route  of 
the  proposed  road ;  and  it  may  well  be  doubted,  in  view 
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of  its  language  and  obvious  purpose,  and  the  discretion 
vested  in  the  viewers  as  to  the  location  of  the  road, 
whether  an  entire  omission  in  this  respect  would  be  fatal 
to  the  jurisdiction  of  the  court. 

2.  But,  however  that  may  be,  the  petition  before  us 
contains  a  sufficient  description  of  the  route  of  the  pro- 
posed road  to  enable  persons  interested  to  locate  it  with 
reasonable  certainty.  The  petition  states  that  the  pro- 
posed road  is  to  begin  at  a  point  near  the  barn  of  the  pe- 
titioner, and  thence  follow  the  present  traveled  road  to 
its  intersection  with  the  Ft.  Klamath  &  Linkville  Road ; 
and  this  is  sufficiently  definite  to  enable  the  landowner 
and  the  county  court  to  determine  wTith  sufficient  accu- 
racy the  location  of  the  proposed  road. 

3.  The  next  point  made  is  that  no  sufficient  service  of 
a  copy  of  the  order  appointing  the  viewers  was  made  upon 
the  plaintiff.  But  the  record  shows  affirmatively  that 
she  appeared  in  the  county  court,  and  contested  the  pro- 
ceedings upon  the  merits  ;  and  this  was  a  waiver  of  any 
irregularity  in  the  service  of  notice,  and  is  a  conclusive 
answer  to  the  point  made  :  Elliott,  Roads  &  S.  243  ;  Kim- 
ball v.  Supervisors,  46  Cal.  19. 

4.  It  is  next  claimed  that  the  proceedings  are  void  be- 
cause it  does  not  affirmatively  appear  from  the  records  of 
the  county  court  that  the  viewers  appointed  by  it  were 
disinterested  freeholders  of  the  county.  The  recital  in 
the  record  is  that  they  are  "  residents  and  freeholders  of 
Klamath  County  "  ;  but  there  is  no  finding  that  they  were 
disinterested,  and  this  is  claimed  to  be  fatal  to  the  entire 
proceedings.  The  statute  provides  that,  when  certain 
facts  are  made  to  appear  to  the  county  court  by  a  sworn 
petition  of  any  person,  it  shall  appoint  "three  disinter- 
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ested  freeholders  of  the  county  as  viewers,"  and  in  our 
opinion  the  persons  so  appointed  must  be  taken  to  pos- 
sess such  qualifications  until  the  contrary  appears.  It  is 
true,  the  county  court,  in  laying  out  a  road  of  public 
easement,  is  exercising  a  limited  and  special  power,  and 
all  the  facts  necessary  to  confer  jurisdiction  must  affirm- 
atively appear  upon  the  record.  But,  as  said  by  the 
supreme  court  of  Missouri  in  a  similar  case,  "if  we  re- 
quire that  every  minute  particular  which  the  statutes 
point  out  as  requisite  in  such  proceedings  shall  appear 
on  the  face  of  the  record,  so  that  this  court  may,  on  cer- 
tiorari, be  enabled  to  see  an  exact  conformity  to  every 
requisition  of  the  law  in  all  the  steps  of  the  proceeding, 
however  formal,  not  many  proceedings  of  this  character 
would  be  likely  to  stand  "  :  Hannibal  Railroad  Co.  v.  Mor- 
ton, 27  Mo.  317.  The  appointment  of  viewers  is  in  no 
sense  jurisdictional.  Indeed,  such  appointment  is  not  to 
be  made  until  after  the  court  has  acquired  jurisdiction 
of  the  subject  matter  by  the  filing  of  a  petition  contain- 
ing the  necessary  allegations.  After  such  a  petition  has 
been  filed,  and  jurisdiction  of  the  subject  matter  thus  ac- 
quired, the  same  intendments  and  presumptions  must 
thereafter  attach  to  the  proceedings  of  the  county  court 
as  would  attach  to  courts,  of  general  jurisdiction  under 
similar  circumstances.  In  making  the  appointment,  the 
court  acts  judicially ;  and  it  is  a  reasonable  intendment 
that  it  has  performed  its  duty,  until  the  contrary  appears. 
In  re  Road  from  Appellant's  Tavern  to  Susquehanna,  17 
Serg.  &  R.  387  ;  Chicago  Railroad  Co.  v.  Chamberlain,  84 
111.  333 ;  Lyon  v.  Green  Bay  Railway  Co.,  42  Wis.  538. 
The  case  of  Northern  Pac.  Term.  Co.  v.  City  of  Portland, 
14  Or.  24  (13  Pac.  705),  is  not  in  point  here,  because  it 
involved  the  validity  of  the  proceedings  of  the  common 
council  of  the  city  of  Portland  in  appropriating  private 
property  for  the  purpose  of  opening  and  establishing  a 
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street ;  and  as  said  by  the  writer  of  the  opinion,  in  a  sub- 
sequent case  (Bewley  v.  Graves,  17  Or.  274,  20  Pac.  322), 
the  common  council  "cannot  be  said  to  be  a  court,  in 
any  sense  of  that  term  ;  but  it  has  certain  specified  and 
limited  powers  conferred  upon  it,  to  lay  out  and  widen 
streets,  etc.,  Which  it  may  exercise  by  complying  with  the 
charter." 

5.  Again,  it  is  contended  that  the  law  under  which  the 
proceedings  in  question  were  had  is  unconstitutional  and 
void  because  (a)  it  provides  for  the  taking  of  private 
property  for  private  use  ;  and  (b)  it  makes  no  provision 
for  such  notice  to  the  non-consenting  landowner  as  will 
enable  him  to  appear  and  contest  the  allegations  of  the 
petition,  or  take  part  in  the  selection  of  the  viewers  by 
whom  his  damages  are  to  be  assessed.  Laws  exist  in 
most  of  the  states  for  the  laying  out  of  what  are  called 
"private  roads,"  or  "roads  of  public  easement"  ;  and 
these  statutes  have  in  some  cases  been  held  valid,  and  in 
others  invalid.  The  principle  to  be  deduced  from  the 
adjudged  cases,  bearing  upon  the  question,  seems  to  be 
that  if,  by  a  fair  construction  and  operation  of  the  stat- 
utes, the  road,  when  laid  out,  is  in  fact  a  public  road,  for 
the  use  of  all  who  may  desire  to  use  it,  the  law  is  not 
liable  to  the  charge  of  unconstitutionality,  and  is  valid, 
though  the  road  may  be  laid  out  on  the  application  of, 
paid  for  and  kept  in  repair  by  the  petitioner,  and  pri- 
marily designed  for  his  benefit ;  but  if  such  road  is  to 
become  a  mere  private  way,  and  not  open  to  the  public, 
the  law  sanctioning  it  is  void.  Lewis,  Em.  Dom.  §  167  ; 
6  Am.  Law  Rev.  197;  Denham  v.  Commissioners,  108 
Mass.  202 ;  Latah  Co.y.  Peterson,  2  Idaho,  1118  (29  Pac. 
1089);  Shaver  v.  Starrett,  4  Ohio  St.  494.  Within  this 
principle,  the  act  in  question  is  valid.  The  road  provided 
for  is  an  open  public  way,  30  feet  in  width,  which  may 
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be  traveled  by  any  person  who  desires  to  use  it.  The 
fact  that  it  may  accommodate  but  a  limited  portion  of 
the  public,  or  even  but  a  single  family,  is  no  objection  to 
the  validity  of  the  law  providing  for  its  location.  The 
test  is  whether  it  is  an  open  public  way,  or  one  for  the 
exclusive  use  and  benefit  of  the  petitioner. 

6.  Nor  is  there  any  merit  in  the  objection  that  no  pro- 
vision is  made  for  notice  to  the  non-consenting  landowner 
of  the  intended  application.  The  preliminary  question 
$s  to  the  location  of  a  public  road,  and  the  appropriation 
of  private  property  therefor,  is  political,  rather  than  ju- 
dicial, and  rests  in  the  exclusive  control  and  discretion 
of  the  legislature,  and  may  be  determined  without  notice 
to  the  owner  of  the  property  to  be  affected.  It  is  suffi- 
cient for  the  protection  of  his  constitutional  rights  if  he 
has  notice,  and  is  given  an  opportunity  at  some  stage  of 
the  proceedings  to  be  heard  upon  the  question  of  com- 
pensation for  his  land  so  appropriated.  And  the  statute 
in  question  makes  such  a  provision  :  Lewis  on  Eminent 
Domain,  §  366  ;  Zimmerman  v.  Canfield,  42  Ohio  St.  463  ; 
Branson  v.  Gee,  25  Or.  462  (36  Pac.  527);  Lent  v.  TilUon, 
72  Cal.  404  (14  Pac.  71) .  It  is  true  there  is  some  conflict 
in  the  authorities  as  to  whether  the  owner  of  land  sought 
to  be  appropriated  for  a  public  use  is  entitled,  in  the  first 
instance,  to  such  notice  of  the  proceedings  as  will  enable 
him  to  take  part  in  the  selection  of  the  tribunal  to  ascer- 
tain his  compensation.  It  is  quite  agreed  that  he  is  en- 
titled to  a  fair  and  impartial  tribunal,  and  of  necessity  is 
entitled  to  an  opportunity  to  ascertain  whether  it  is  im- 
partial; but  the  better  rule  seems  to  be  that  "it  is  not 
essential  that  provision  should  be  made  for  the  exercise 
of  this  right,  in  the  first  instance,  in  cases  where  the  de- 
cision of  the  tribunal  is  not  conclusive.  If  there  is  a 
right  of  appeal  to  a  court  of  general  jurisdiction,  then 
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there  is  an  opportunity  for  securing  an  impartial  hearing 
under  the  general  rules  of  law,  and  no  substantial  injus- 
tice is  done ;  but,  if  there  is  no  such  right,  then  it  is  a 
violation  of  sound  principle  to  compel  a  party  to  be 
bound,  without  an  opportunity  to  discover  whether  the 
tribunal  is  or  is  not  an  impartial  one.  It  is  not  easy  to 
perceive  any  just  reason  upon  which  the  doctrine  that  a 
conclusive  decision  may  be  rendered,  and  no  opportunity 
allowed  the  parties  to  ascertain  whether  the  triers  are 
disinterested  and  unprejudiced,  can  be  sustained.  If, 
however,  this  opportunity  is  given  before  a  final  hearing 
is  had,  no  principle  is  violated,  and  the  rule  which  pre- 
vails in  analogous  cases  is  given  force":  Elliott  on 
Roads  and  Streets,  241 ;  State  ex  rel.  v.  Johnson,  105  Ind. 
463  (5  N.  E.  553) ;  State  ex  rel.  v.  Stewart,  74  Wis.  620 
(43  N.  W.  947). 

We  are  of  the  opinion  that  the  law  in  question  is  valid, 
that  the  proceedings  of  the  county  court  are  regular,  and 
that  the  judgment  of  the  circuit  court  must  be  affirmed. 

Affirmed. 
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FIRST  NAT.  BANK  r.  HOME  INS.  CO. 

[52Pac.  1065] 

Trial  —  Power  of  Court  to  Control  Testimony.  — Under  the  general  power 
to  control  the  conduct  of  a  case  a  judge  may  *ua  apoute  withdraw  improper 
testimony  from  consideration  by  the  juryt  or  may  limit  its  application,  par- 
ticularly where  counsel  were  notified  on  offering  the  testimony  that  such  a 
ruling  might  be  made  at  the  conclusion  of  the  trial. 

From  Multnomah  :     Alfred  F.  Sears,  Judge. 

Action  by  the  First  National  Bank  of  Portland  against 
the  Home  Insurance  Company,  in  which  plaintiff  recov- 
ered. 

Affirmed. 
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For  appellant  there  was  a  brief  over  the  name  of  Cox, 
Cotton,  Teal  &  Minor,  with  an  oral  argument  by  Mr. 
William  W.  Cotton. 

For  respondent  there  was  a  brief  over  the  names  of 
Hefiry  E.  McGinn,  and  Dolph,  Mallory  &  Simon,  with  an 
oral  argument  by  Mr.  McGinn. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

The  action  in  this  case  is  to  recover  upon  three  policies 
of  insurance  against  loss  or  damage  by  fire,  which  were 
concurrent  with  the  policies  sued  on  in  First  National  Bank 
of  Portland  v.  Commercial  Union  Assurance  Co.  and  Same 
v.  Phoenix  Assurance  Co.  (just  decided).  This  ca9e  was 
tried  before  the  others,  but  the  issues  presented  by  the 
pleadings  are  identical.  Two  questions  are  raised  here, 
one  of  which  is  settled  by  the  opinion  in  those  cases. 
The  other  we  will  now  dispose  of. 

One  Henry  Jacobs  was  called  by  the  defendant  as  a 
witness  in  its  behalf,  and  was  asked  whether  he  had  not 
made  a  certain  supposed  statement  in  the  presence  of 
certain  parties,  at  a  given  time  and  place,  which  he  de- 
nied. Thereafter  it  called  Louis  Prager,  and  put  to  him 
the  following  question:  "  State  if,  on  the  twenty-first 
day  of  October  last,  in  your  store,  in  the  city  of  Portland, 
you  and  Jacobs  being  together,  you  had  a  conversation 
with  Jacobs  in  regard  to  the  Wolf  fire,  in  which  Jacobs 
said  he  had  applied  a  compound  of  alchohol  and  arsenic 
and  some  other  material  to  the  goods  in  the  store  of  H. 
Wolf  &  Brother ;  that  there  was  a  scheme  to  set  it  off 
that  night  about  twelve  or  half  past  twelve  o'clock  ;  that 
it  was  set  by  a  candle  which  had  been  so  arranged  or 
fixed  as  that  it  would  burn  down  and  come  in  contact 
with  the  inflammable  material  about  that  time  of  night ; 


236  First  Nat.  Bank  v.  Home  Ins.  Co.     [  33  Or. 

that  Marcus  Wolf  fixed  the  candle,  and  he  must  have 
been  nervous,  and  tipped  it  over,  or  something  to  that 
effect ;  and  that  the  fire  went  off  sooner  than  was  in- 
tended ;  and  that  Jacobs  was  procured  to  do  this  job  by 
H.  Wolf  and  Marcus  Wolf  —  or  words  to  that  effect." 
Counsel  for  plaintiff  interposed  an  objection,  which,  on 
being  sustained  by  the  court,  was  immediately  withdrawn, 
and  witness  answered  "Yes."  In  the  course  of  the 
cross-examination  the  following  colloquy  took  place  be- 
tween the  court  and  the  attorneys  for  plaintiff :  "The 
Court :  It  has  occurred  to  me  that  it  would  not  be  im- 
proper for  me  to  exclude  all  this  testimony.  It  is  entirely 
immaterial,  and  I  do  not  see  but  that  I  shall  be  compelled 
to  instruct  J;he  jury  that  it  will  be  considered  for  no  pur- 
pose whatever,  except  as  impeaching  the  witness  Jacobs. 
I  may  decide  to  strike  this  matter  out  of  the  case  entirely. 
Judge  McGinn :  I  agree  with  your  honor  that  it  is  en- 
tirely immaterial,  but  I  do  not  want  one  thing  in  the 
world  kept  from  the  jury.  I  want  them  to  know  that  man 
(pointing  to  the  witness)  and  his  heart  when  they  pass 
upon  the  issues  in  this  case.  It  is  a  very  material  mat- 
ter. I  want  this  man's  feelings  to  come  before  this  jury 
when  they  pass  judgment  upon  Mr.  Wolf  and  his  children. 
I  want  to  show  his  relations  with  Jacobs.  I  want  to 
show  to  the  jury  the  feelings  of  this  man  towards  Mr. 
Wolf.  I  want  everything  that  he  can  say  brought  before 
this  jury,  in  order  that  his  heart — his  wolfish  spirit  — 
may  come  before  this  jury  when  they  give  in  their  judg- 
ment. There  sits  the  man  who  caused  that  stock  to  be 
burned,  and  I  will  prove  it  before  this  case  ends.  The 
Court :  You  may  complete  your  examination."  Other 
witnesses  were  produced,  who  testified  to  the  same  pur- 
port. When  the  case  was  submitted  to  the  jury,  the 
court  withdrew  the  evidence  as  indicated,  except  as  it 
might  operate  in  the  impeachment  of  the  witness  Jacobs. 
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It  is  urged  that  since  the  court  had  permitted  the  testi- 
mony to  remain  in  the  case  with  a  full  appreciation  of  its 
character,  and  had  allowed  counsel  for  plaintiff  to  make 
use  of  it  for  the  purpose  of  building  up  a  theory  before 
the  jury  to  the  effect  that  Prager  had  burned  the  store, 
instead  of  the  Wolfs,  as  alleged  by  the  defendant,  it  was 
error  for  the  court  sua  sponte  to  withdraw  the  testimony 
from  the  consideration  of  the  jury  at  the  last  moment. 

The  testimony  which  was  sought  to  be,  and  which 
was,  adduced  through  the  witness,  as  referred  to,  was 
admittedly  subject  to  the  objections  taken  to  its  intro- 
duction ;  and,  if  authority  was  wanted,  the  case  of  State 
v.  Steeves,  29  Or.  103  (43  Pac.  947),  is  in  point.  But 
the  objection  was  withdrawn,  and  thenceforth  not  in- 
sisted upon  by  counsel  for  plaintiff.  However,  upon 
cross-examination  of  the  witness,  the  court  of  its  own 
accord  took  occasion  to  notify  counsel,  as  it  was  perfectly 
proper  for  it  to  do,  that  it  would  be  compelled  to  instruct 
the  jury  that  the  evidence  should  not  be  considered  for 
any  purpose  except  as  impeaching  the  witness  Jacobs, 
and  thereupon  followed  the  comment  of  Judge  McGinn. 
It  does  not  appear  whether  counsel  made  any  use  of  this 
testimony  in  presenting  the  case  to  the  jury  on  final  ar- 
gument. When  the  court  came  to  instruct,  the  objec- 
tionable testimony  was  withdrawn  without  any  motion 
or  request  of  plaintiff.  The  authorities  seem  to  be  uni- 
form that  a  party  who  has  permitted  incompetent  or  irrel- 
evant testimony  to  go  to  the  jury  without  seasonable 
objection  will  not  be  entitled  as  of  right  to  have  it  with- 
drawn by  instructions  when  the  case  is  ripe  for  the  jury. 
There  are  two  reasons  which  give  support  to  the  rule  : 
One  is  that  a  party  will  not  be  permitted  to  lie  by  when 
a  witness  is  called  against  him,  and  speculate  upon  the 
chances,  and,  when  he  finds  the  testimony  to  be  unsatis- 
factory or  has  received  and  used  it  himself,  to  ask  for  its 
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withdrawal.  He  thus  makes  a  law  unto  himself,  and 
must  abide  by  it.  Quin  v.  Loyd,  41  N.  Y.  349 ;  Bees  v. 
Livingston,  41  Pa.  St.  113  ;  Farmers1  Nat.  Bank  v.  Greene, 
20  C.  C.  A.  500  (  74  Fed.  439)  ;  Mclnroy  v.  Dyer,  47  Pa. 
St.  118 ;  Coombs  Commission  Co.  v.  Block,  130  Mo.  668- 
683  (32  S.  W.  1139) ;  Rundell  v.  Butler,  10  Wend.  119. 
The  other,  by  not  insisting  upon  the  rejection  of  the  ob- 
jectionable testimony,  the  opposing  party  might  have 
been  misled  into  a  reliance  upon  it,  whereas  he  might 
otherwise  have  produced  other  and  better  evidence  in 
support  of  his  case.  Becker  v.  Becker,  45  Iowa,  239; 
Porter  v.  Gile,  44  Vt.  520.  But,  notwithstanding  this 
well-settled  rule,  the  court  has  the  general  direction  and 
control  of  the  trial  of  a  cause,  and,  by  virtue  thereof, 
may  sua  sponte  prevent  the  introduction  of  improper  ev- 
idence, or,  if  introduced  without  objection,  may  season- 
ably withdraw  it,  to  prevent  confusion  in  the  minds  of 
the  jury  by  the  consideration  of  irrelevant  matter ;  and 
the  only  question  here  is  whether  the  court  has,  in  the 
exercise  of  its  powers  in  the  general  direction  of  the 
trial,  exercised  them  to  the  legal  prejudice  of  the  appel- 
lant. There  was  timely  notice  that  the  court  would 
withdraw  the  objectionable  testimony  except  for  the  pur- 
pose of  impeachment.  After  this,  other  testimony  was 
introduced  of  the  same  nature,  part  of  which  was  ob- 
jected to  at  first,  then  objection  withdrawn,  and  part 
without  objection  ;  so  that  both  parties  had  notice  of  the 
court's  intention  to  unburden  the  case  of  this  objection- 
able matter,  which  notice  was  kept  good  when  the  case 
was  submitted  to  the  jury.  Neither  of  the  reasons  for 
the  rule  above  alluded  to  can  apply  here,  and  it  is  not 
apparent  that  the  jury  was  misled  by  the  voluntary  ac- 
tion of  the  court,  to  the  prejudice  of  appellant.  The 
judgment  of  the  court  below  will  therefore  be  affirmed. 

Affirmed. 
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HERMANN   v.   HUTCHESON. 
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1.  Sufficiency  of  Motion  to  Dismiss  Appeal.— A  party  asking  the  dismissal  33   239 

of  an  appeal  by  reason  of  a  technical  defect  in  the  proof  of  service  of  tbe  no-         W     71 
tice  must  specify  definitely  and  with  certainty  the  point  of  the  irregularity 
complained  of:  Bilyeu  v.  Smith,  18  Or.  335,  applied. 

2.  Certificate  of  Service  of  Motion.— A  constable's  return  of  the  service  of 

a  notice  of  appeal  is  insufficient  where  it  specifies  that  the  service  was 
made  within  a  certain  county  and  state,  but  fails  to  show  that  it  was  made 
within  the  constable's  own  precinct:  Sloper  v.  Carey  t  9  Or.  511,  approved. 

From  Coos  :    J.  C.  Fullerton,  Judge. 

Action  by  Hermann  &  Brown  against  D.J.  Hutcheson. 
From  a  judgment  for  plaintiffs,  defendant  attempted  to 
appeal  to  the  circuit  court ;  but  his  appeal  was  dismissed, 
and  he  appeals  from  the  judgment  of  dismissal. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  1\  S. 
Minot,  with  an  oral  argument  by  Mr.  D.  L.  Watson,  Jr. 

For  respondents  there  was  a  brief  over  the  name  of  L. 
L.  Burtenshaw.  with  an  oral  argument  by  Messrs.  S.  H. 
Hazard  and  John  Bayne. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

This  action  was  commenced  in  the  justice's  court  for 
district  No.  5,  in  Coos  County,  and  judgment  having 
been  entered  for  plaintiffs,  the  defendant  attempted  to 
appeal  to  the  circuit  court.  The  notice  of  appeal  was 
served  by  M.  R.  Lee,  constable  of  such  precinct,  who 
certified  that  he  served  the  same  "  within  the  County  of 
Coos  and  State  of  Oregon."  The  plaintiffs  moved  in  the 
circuit  court  to  dismiss  the  appeal  for  want  of  proof  of 
service  of  notice  thereof.     The  motion  was  allowed,  and 
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a  judgment  of  dismissal  entered,  from  which  the  defend- 
ant appeals  to  this  court. 

1.  The  defendant  insists  that  the  judgment  of  the  cir- 
cuit court  should  be  reversed,  because  the  motion  to  dis- 
miss the  appeal  from  the  justice's  court  does  not  point  out 
or  specify  with  sufficient  definiteness  the  defect  of  service 
of  proof  thereof  upon  which  the  plaintiffs  relied  for  the 
dismissal,  and  for  that  reason  it  should  have  been  disre- 
garded .  He  also  contends  that  the  proof  of  service  is  it- 
self quite  sufficient.  It  must  be  conceded  that  the  objec- 
tion to  the  constable's  return  is  technical  in  its  nature ; 
and  this,  under  the  law  applicable  to  such  cases,  subjects 
the  party  who  would  turn  it  to  his  advantage  to  the  ob- 
servance of  technical  rules.  In  passing  upon  a  motion  of 
like  character,  Mr.  Chief  Justice  Thayer  says  :  "  Coun- 
sel are  required  to  specify  definitely  and  with  certainty 
the  point  of  irregularity  complained  of. ' '  Bilyeu  v.  Smith, 
18  Or.  335,  (22  Pac.  1073). 

2.  To  constitute  a  good  service  of  a  notice  of  this  kind, 
the  officer  making  it  is  bound  to  the  observance  of  sev- 
eral conditions  the  due  performance  of  all  of  which  he  is 
required  to  signify  by  his  return.  Now,  if  he  has  omit- 
ted any  one  of  these,  it  would  constitute  an  irregularity 
in  the  service,  to  say  the  least,  and  would  possibly  ren- 
der it  void  in  toto.  The  rule  alluded  to  requires  that  the 
party  objecting  to  the  service  or  return  shall  put  his  fin- 
ger upon  the  condition  the  nonobservance  of  which  he 
relies  upon  to  show  the  service  insufficient  or  nugatory. 
The  objection  in  the  case  at  bar  "  that  there  is  no  proof 
of  service,  *  *  *  as  required  by  law,"  was  as  gen- 
eral as  it  well  could  be.  Such  a  motion  gives  no  definite 
notice  to  the  opposing  party  of  the  specific  defect  relied 
upon,  and  no  opportunity  to  meet  the  objection  until  the 
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fault  is  pointed  out  at  the  argument.  It  often  happens 
that  the  defect  may  be  cured  by  amendment,  which  the 
courts  are  always  liberal  in  allowing  in  furtherance  of 
justice  ;  and  it  needs  but  a  suggestion  at  the  proper  time, 
and  the  objection  would  be  speedily  obviated.  This  court 
being  powerless  to  permit  such  amendment,  the  neces- 
sity for  calling  attention  opportunely  to  the  specific  defect 
by  the  motion  to  dismiss  is  quite  apparent.  The  specific 
objection  to  the  present  return,  when  disclosed,  was  found 
to  be  that  it  did  not  show  that  service  was  made  in  the 
constable's  own  precinct;  but  the  motion  having  failed 
to  suggest  it  necessitated  a  technical  inspection  of  the 
whole  return  for  the  discovery  of  the  alleged  defect.  It 
was  but  a  small  matter,  and  the  plaintiffs  should  have 
pointed  it  out  if  it  was  their  purpose  to  avail  themselves 
of  the  objection.  Brown  v.  Goodyear,  29  Neb.  376  ( 45  N. 
W.  618) ;  Freeman  v.  Burks,  16  Neb.  328  ( 20  N.  W.  207). 
The  return  as  it  stands  is  insufficient,  under  Sloper  v. 
Carey,  9  Or.  511.  But,  the  motion  to  dismiss  the  appeal 
from  the  justice's  court  being  also  insufficient,  the  judg- 
ment of  the  court  below  will  be  reversed,  and  the  cause  re-, 
manded  for  such  further  proceedings  as  may  seem  proper. 

Reversed. 

Decided  at  Pendleton,  18  August,  1898. 
LIEBE  v.  BATTMANN. 


Gift— What  Constitutes  Delivery.— In  order  to  constitute  a  delivery  of  a 
gift  there  must  be  a  complete  parting  with  the  control  over  the  alleged  sub- 
ject matter  with  a  present  design  that  the  title  shall  at  once  pass  completely 
to  the  donee. 

Idem.— No  such  delivery  as  is  essential  to  a  valid  gift  takes  place  where  a  note  is 
indorsed  by  the  holder  and  placed  in  an  envelope  addressed  to  a  designated 
person,  and  the  envelope  placed  on  a  table  in  the  room  of  the  writer  who 
shoots  himself  and  dies  sometime  after  without  any  further  direction  as  to 
the  note. 
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From  Sherman :  W.  L.  Bradshaw,  Judge. 

Bill  of  mortgage  foreclosure  by  George  A.  Liebe,  as 
executor  of  B,.  G.  Closter,  deceased,  against  Chas.  W. 
Battmann  and  Chas.  A.  Schutz  who,  it  was  alleged, 
claimed  some  interest  in  the  note  and  mortgage.  Batt- 
mann defaulted,  and  after  a  trial  with  Schutz  there  was 
a  decree  dismissing  the  suit,  from  which  plaintiff  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Con- 
don &  Condon,  and  W.  H.  Wilson. 

For  respondent  there  was  a  brief  over  the  names  of  J. 
L.  Story  and  Alfred  S.  Bennett. 

Mr.  Justice  Wolverton  delivered  the  opinion  of  the 
court. 

This  is  a  suit  to  foreclose  a  mortgage  made  to  secure 
the  payment  of  a  promissory  note  calling  for  $1,175,  exe- 
cuted and  delivered  by  the  defendant  Battmann  to  one  R. 
G.  Closter.  The  plaintiff  claims  title  to  the  note  and 
mortgage  as  the  executor  of  the  last  will  and  testament 
of  Closter,  while  the  defendant  Schutz  asserts  ownership 
based  upon  an  alleged  gift  to  him  by  Closter.  This  pre- 
sents the  only  question  in  the  case,  and,  if  plaintiff  is  the 
owner,  he  is  entitled  to  have  the  mortgage  foreclosed, 
but,  if  not,  the  suit  should  be  dismissed. 

The  facts  upon  which  it  is  sought  to  establish  the  gift 
are,  in  substance,  as  follows :  Closter  and  Schutz  had 
been  intimate  friends  for  many  years,  and  on  Friday, 
August  21,  1896,  were  living  in  a  house  which  they  had 
rented  together,  and  where  they  ate  at  the  same  table. 
There  was  a  large  room  in  the  building,  opening  out  of 
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which  was  a  bedroom  on  the  east  and  another  on  the 
south.  Closter  occupied  the  east  room,  and  Schutz  the 
one  on  the  south.  Schutz,  who  had  been  out  the  night 
before,  came  home  about  5  o'clock  in  the  morning,  and, 
after  a  brief  but  friendly  conversation  with  Closter,  re- 
tired to  his  room,  and  about  6  o'clock  heard  the  report  of 
a  pistol  shot  coming  from  Closter 's  room,  to  which  he 
hastened,  and  found  that  Closter  had  shot  himself  in  the 
left  side  of  the  head,  near  the  temple.  A  physician  be- 
ing called,  Closter  requested  him  "to  make  short  work 
of  it,  that  he  wanted  to  die"  ;  but  shortly  he  passed  into 
a  comatose  state,  from  which  he  never  rallied,  and  died 
four  days  thereafter.  On  a  small  table  at  the  head  of  his 
bed  was  found  a  couple  of  large  envelopes,  both  sealed 
and  addressed,  one  to  Charles  A.  Schutz,  Esq.,  and  the 
other  to  Mrs.  Bertha  Vierea.  Schutz  handed  these  en- 
velopes to  the  plaintiff,  who  kept  them  until  the  death  of 
Closter,  when  the  one  addressed  to  Schutz  was  opened, 
and  found  to  contain  the  said  note  for  $1,175,  indorsed 
"R.  G.  Closter"  in  ink,  and  a  note  written  in  pencil  upon 
a  piece  of  another  envelope  in  the  following  language, 
viz.  :  "Charlie,  Dear  Friend  and  Brother  :  Please  see  to, 
that  Mrs.  Bertha  Vierea  get  the  letter  addressed  to  her, 
and  advise  her  how  to  manage.  Yours,  R.  G.  Closter." 
The  envelope  addressed  to  Mrs.  Vierea  was  opened  later, 
and  was  found  to  contain  a  note  of  Charles  Stubling  and 
wife  to  the  deceased.  Until  the  Monday  preceding  the 
tragedy,  Closter  had  been  living  at  the  home  of  Mrs. 
Vierea,  but,  owing  to  some  misunderstanding,  he  went 
to  live  with  Schutz  under  the  arrangement  heretofore  re- 
lated. Liet>e  testified  that  it  was  a  habit  of  Closter 's  to 
indorse  all  his  notes,  but  Schutz  testified  that  he  saw  the 
note  in  question  about  a  week  prior,  and  that  it  was  not 
then  indorsed  ;  that  some  time  previous  to  that  Closter 
was  much  discouraged  touching  his  ability  to  collect  the 
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note,  and  said  to  witness,  "I  don't  think  I  will  get 
anything  out  of  it,"  and  "I  might  as  well  give  it  to 
you."  Witness  also  testified  that  Closter  inquired  of  him 
whether,  if  he  indorsed  a  note,  he  would  have  to  transfer 
the  mortgage  also,  and  he  told  him  that  he  thought  the 
mortgage  followed  the  note.  Witness  further  stated  that 
the  indorsement  appeared  to  have  been  freshly  made.  A 
will  of  the  deceased  was  found  bearing  date  March  30, 
1893,  by  which  he  disposed  of  all  his  property,  part  to 
Mrs.  Vieiea,  and  other  portions  of  it  to  three  of  plain- 
tiff's children,  and  nominated  plaintiff  as  executor. 

Is  there  in  this  testimony  sufficient  to  establish  a  gift 
of  the  note  and  mortgage  by  Closter  to  Schutz?  The 
transaction  is  not  supported  by  any  valuable  considera- 
tion, nor  does  anybody  pretend  that  it  is  ;•  so  that,  if 
there  is  no  gift,  Schutz' s  title  must  fail.  Nor  can  it 
make  any  material  difference  what  may  be  the  quality 
of  the  gift,  whether  inter  vivos  or  causa  mortis,  as  the 
essential  elements  which  go  to  establish  it  in  either  case 
are  the  same,  in  so  far  as  the  pivotal  facts  give  caste  to 
the  transaction.  There  must  be  an  intention  in  the  donor 
to  give,  and  a  delivery,  to  pass  the  title.  If  causa  mortis, 
these  things  must  have  been  done  under  the  apprehension 
of  death  from  some  present  disease  or  some  impending 
peril,  but  it  is  revocable  and  becomes  void  by  recovery, 
escape  from  such  peril,  or  the  death  of  the  donee  before 
the  donor :  Ridden  v.  Thrall,  125  N.  Y.  572  (11  L.  R.  A. 
684,  21  Am.  St.  Rep.  758,  26  N.  E.  627).  We  need  only  to 
consider  the  intention  and  the  alleged  delivery.  That 
there  was  an  intent  to  give  we  think  is  perfectly  manifest 
from  the  evidence  adduced.  The  inclosing,  of  the  in- 
dorsed promissory  note  in  a  sealed  envelope,  addressed 
to  Schutz,  together  with  the  few  lines  written  him  touch- 
ing the  envelope  addressed  to  Mrs.  Vierea,  indicates  so 
strongly  that  such  was  the  fact  as  to  become  insusceptible 


Aug.  1898.]  Libbe  v.  Battmakk.  245 

of  serious  dispute.  It  was  held  in  Caldwell  v.  Wilson,  2 
Speer,  75,  that  "  delivery  (in  case  of  gift)  is  a  transfer  of 
possession,  either  by  actual  tradition  from  hand  to  hand, 
or  by  an  expression  of  the  donor's  willingness  that  the 
donee  should  take  when  the  chattel  was  present,  and  in 
a  situation  to  be  taken  by  either  party."  This  implies, 
as  the  facts  of  the  case  warrant,  that  the  donor  and  donee 
shall  also  be  mutually  present.  Andrews,  J.,  in  Beaver 
v.  Beaver,  117  N.  Y.  421-428  (15  Am.  St.  Rep.  531,  6  L. 
R.  A.  403,  22  N.  E.  940)  says:  "The  delivery  may  be 
symbolical  or  actual ;  that  is,  by  actually  transferring 
the  manual  custody  of  the  chattel  to  the  donee,  or  giving 
to  him  the  symbol  which  represents  possession.  In  case 
of  bonds,  notes,  or  choses  in  action,  the  delivery  of  the 
instrument  which  represents  the  debt  is  a  gift  of  the 
debt,  if  that  is  the  intention."  Many  authorities  concur 
in  holding  that  a  declaration  of  gift  in  writing,  without 
a  delivery  of  the  chattel,  is  ineffectual  to  transfer  title, 
because,  not  being  founded  upon  a  valuable  consideration, 
the  supposed  contract  is  nudum  pactum,  and  may  be 
revoked  at  the  will  of  the  donor.  And  these,  we  are 
impressed,  preponderate  in  weight  of  authority  towards 
the  establishment  of  the  doctrine.  See  Young  v.  Young, 
80  N.  Y.  422  (36  Am.  Rep.  634) ;"  Beaver  v.  Beaver,  117  N. 
Y.  421  (15  Am.  St.  Rep.  531,  22  N.  E.  940,  6  L.  R.  A. 
403);  In  re  Crawford,  113  N.  Y.  565  (5  L.  R.  A.  71,  21 
N.  E.  692);  Connor  v.  Trawick's  AdmW,  37  Ala.  289  (79 
Am.  Dec.  58);  Wadd  v.  Hazelton,  137  N.  Y.  215  (21  L. 
R.  A.  693,  33  Am.  St.  Rep.  707,  33  N.  E.  143. 

There  must  be  a  parting  with  the  dominion  over  the 
subject  matter  of  the  pretended  gift,  with  a  present  de- 
sign that  the  title  shall  pass  out  of  the  donor  and  to  the 
donee,  and  this  so  fully  and  completely,  to  all  intents 
and  purposes,  that,  if  the  donor  again  resumes  control 
over  it  without  the  consent  of  the  donee,  he  becomes  a 
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trespasser,  for  which  he  incurs  a  liability  over  to  the 
donee  except  after  revocation  of  a  gift  causa  mortis.  And 
so  essential  is  delivery  as  a  factor  in  the  transaction  that 
it  is  said:  "Intention  cannot  supply  it;  words  cannot 
supply  it ;  actions  cannot  supply  it.  It  is  an  indispensa- 
ble requisite,  without  which  the  gift  fails,  regardless  of 
the  consequences"  :  Thornt.  Gifts,  §  131.  See,  also,  3/c- 
Cord's  Adm'r  v.  McCord,  77  Mo.  166  (46  Am.  Rep.  9); 
Smith  v.  Ferguson,  90  Ind.  229  (46  Am.  Rep.  216) ;  Hatch 
v.  Atkinson,  56  Me.  324  (96  Am.  Dec.  464);  Wilcox  v. 
Matteson,  53  Wis.  23  (40  Am.  Rep.  754,  9  N.  W.  814); 
Board  of  Sup'rs  v.  Auditor  General,  68  Mich.  659-665  (36 
N.  W.  794) ;  Gano  v.  Fish,  43  Ohio  St.  462  (54  Am.  Rep. 
819,  3  N.  E.  532) .  The  reason  for  the  rule  requiring  de-* 
livery  is  obvious,  and  is  founded  upon  "  grounds  of  pub- 
lic policy  and  convenience,  and  to  prevent  mistake  and 
imposition"  :  Nobk  v.  Smith,  2  Johns.  52  (3  Am.  Dec. 
399). 

Measured  by  the  requirements  of  law,  there  was  no  de- 
livery of  the  note  to  Schutz,  nor  does  the  fact  that  the 
note  was  indorsed  dispense  with  its  necessity.  Such 
an  indorsement,  without  consideration,  could  not  have 
stronger  force  or  operation  than  a  parol  gift  or  by  writ- 
ing not  under  seal.  Whatever  might  have  been  Closter's 
intention  in  writing  his  name  on  the  back  of  the  note,  he 
could  revoke  the  gift  before  delivery  simply  by  retaining 
the  note,  and  Schutz  could  not  assert  title  thereto  until 
something  else  had  been  done  to  complete  the  transac- 
tion. It  cannot  be  said  that  Closter  ever  parted  with  his 
dominion.  If  so,  when  did  it  occur?  Assuredly  not  be- 
fore he  made  the  attempt  upon  his  life,  for  Schutz  was 
not  present  to  receive  it.  Placing  the  note  upon  his  table 
in  the  sealed  envelope  addressed  to  Schutz  was  not  a  re- 
linquishment of  possession,  because  it  remained  with  him 
and  under  his  complete  and  absolute  control.    He  could, 
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at  any  instant,  while  conscious  and  in  his  right  mind, 
have  bestowed  it  upon  any  other  person,  at  his  liking, 
and  Schutz  could  not  have  prevented,  nor  would  it  have 
been  an  invasion  of  any  rights  acquired  by  reason  of  the 
indorsement  and  ensealment  within  the  addressed  envel- 
ope. And  there  could  have  been  none  after  the  shooting, 
for  the  note  was  not  taken  from  the  table  nor  mentioned 
by  the  deceased.  The  case  can  be  no  stronger  than  if 
the  sealed  envelope  had  been  found  among  his  other  ef- 
fects, for  it  was  upon  his  table  and  within  a  room  occu- 
pied solely  by  him.  It  was  his  intention,  no  doubt,  that 
Schutz  should  find  and  appropriate  it,  but  the  right  to 
make  an  appropriation  did  not  accrue  within  the  lifetime 
of  Closter,  and  Schutz  cannot  now  claim  the  property  as 
against  Closter's  personal  representative.  The  decree  of 
the  court  belaw  will  therefore  be  reversed,  and  one  here 

entered  foreclosing  the  mortgage. 

Reversed. 

Decided  October  17,  1896. 

On  Petition  for  Rehearing. 

•[54  Pac.662] 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

An  elaborate  and  exhaustive  petition  for  rehearing  has 
been  filed  in  this  case,  and  we  are  constrained  to  review 
to  some  extent  the  salient  points  involved.  Counsel  say 
the  gift  was  not  consummated  until  the  subject  thereof 
reached  the  hands  of  Schutz,  but  that,  having  acquired 
possession  of  it  prior  to  the  death  of  Closter,  it  became 
his  property  at  the  instant  of  his  taking  possession. 
This  view  overlooks  the  fact  that  Closter  was  not  then  in 
a  mental  condition  to  bestow  anything.  It  was  Closter's 
purpose,  no  doubt,  to  make  the  donation  in  contempla- 
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tion  of  death,  not  that  he  understood  the  distinction  be- 
tween a  donatio  mortis  causa  and  a  gift  inter  vivos,  but 
such  was  the  nature  of  the  plan  adopted,  which  he  sup- 
posed would  effect  a  change  of  ownership  in  the  property. 
Death  was  absolutely  necessary  to  render  the  gift  in  that 
form  irrevocable  upon  his  part,  for  it  must  be  remem- 
bered that  such  a  gift  is  always  conditional  until  the 
event  in  contemplation  of  which  it  is  made  has  actually 
come  to  pass.  This,  as  we  have  shown  in  the  main 
opinion,  is  the  distinctive  element  which  determines  the 
nature  of  the  gift.  The  object  was  to  make  the  gift,  but 
to  retain  the  title  while  living.  None  other  is  manifest 
from  his  acts.  This  becomes  apparent  from  the  fact  of 
his  leaving  the  subject  thereof  on  the  table  in  his  own 
room  for  the  donee  to  discover  and  appropriate  after  he 
had  put  an  end  to  his  own  existence.  But  the  gift  must 
fail  as  a  gift  causa  mortis  simply  because  there  was  no 
delivery.  It  is  said  that  the  donee  discovered  the  prop- 
erty and  appropriated  it  while  Closter  was  yet  living, 
but  it  was  not  his  intention  that  the  donee  should  thus 
or  otherwise  appropriate  it  while  he  lived,  so  that  its 
possession  prior  to  Closter' s  death  was  obtained  contrary 
to  his  manifest  intention.  True,  there  was  an  ultimate 
intention  to  give,  but  none  of  executing  the  gift  at  that 
specific  time,  or  that  it  should  be  consummated  in  the 
particular  manner  which  it  is  claimed  is  sufficient  to 
complete  the  transaction  and  pass  the  title.  The  ulti- 
mate intention  is  plain  enough,  but  the  manner  adopted 
for  the  consummation  of  the  gift  was  legally  insufficient, 
as  it  contemplated  no  change  in  title,  either  conditionally 
or  unconditionally,  prior  to  his  decease.  When  Mr. 
Schutz  possessed  himself  of  the  envelope  and  its  contents 
he  did  that  which  the  donor  did  not  purpose  should  be 
done, —  for  it  was  designed,  as  we  have  said,  that  he 
should  have  them  only  after  his  death,  not  before;   so 
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that  he  took  them  without  the  donor's  consent,  and  there 
could  be  no  delivery  in  the  absence  of  such  consent. 
If  the  note  indorsed  and  inclosed  in  the  envelope,  ad- 
dressed as  it  was,  had  been  handed  by  Closter  to  Schutz 
without  saying  anything,  the  act  would  have  disclosed 
the  purpose  of  the  donor,  and  the  gift  would  have  been 
complete,  as  the  delivery  would  have  been  accomplished. 
So,  it  may  be  admitted  that  if  Closter  had  left  the  note 
upon  a  stump,  on  a  by-way,  to  use  the  illustration  of 
counsel,  intending  that  Schutz  should  come  along  and 
discover  and  appropriate  it,  when  he  had  possessed  him- 
self of  it,  if  within  the  lifetime  of  Closter,  the  delivery 
would  have  been  completed  and  the  gift  consummated. 
But  suppose,  in  the  first  instance,  Closter  had  sub- 
joined a  condition,  when  he  handed  the  note  to  Schutz, 
that  it  should  be  and  remain  the  property  of  the  donor 
while  living,  and  when  dead  it  should  pass  to  the  donee  ; 
there  would  be  no  gift,  because  there  would  be  no  pur- 
pose of  passing  title  within  the.  lifetime  of  the  donor. 
The  transaction  would  partake  of  the  nature  of  a  testa- 
mentary disposition,  but  could  not  operate  as  a  donatio 
mortis  causa,  or  a  gift  inter  vivos;  as,  in  either  case,  the 
title  must  pass  within  the  lifetime  of  the  donor,  although 
in  the  former  it  is  subject  to  revocation.  Basket  v.  Hasscll, 
107  U.  S.  602,  (2  Sup.  Ct.  415.)  So,  in  the  second  in- 
stance, suppose  it  was  intended,  and  in  some  way  made 
clearly  apparent,  that  Schutz  should,  subsequent  to  the 
death  of  the  donor,  and  in  that  event  only,  have  pos- 
sessed himself  of  the  property,  and  then  appropriated  it, 
could  it  be  said  that  there  had  been  a  delivery,  if  he  had 
come  by  and  obtained  it  prior  to  Closter's  demise?  In 
such  case,  like  the  one  at  bar,  there  would  have  been  no 
intention  that  the  title  should  thus  pass,  and  without  the 
intention  there  could  have  been  no  delivery  prior  to  his 
death.     A  mere  passing  of  the  naked  possession  does  not 
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come  up  to  the  requirements  of  a  good  delivery.  It 
must  be  a  transfer  of  the  property  with  a  purpose  on  the 
part  of  the  donor  to  relinquish  his  dominion  over  it, 
and  thereby  to  part  with  and  divest  himself  of  the  title. 
A  case  of  some  analogy  and  illustrative  of  the  principle 
is  Miller  v.  Jeffress,  4  Grat.  472.  There  was  a  parol  dec- 
laration by  a  party  in  his  last  illness  of  a  gift  of  certain 
bonds  wThich  had  been  previously  assigned  to,  and  were 
then  in  the  possession  of,  a  certain  firm  of  which  the 
donee  was  a  partner,  but  further  than  this  there  was  no 
delivery  of  the  subject  of  the  intended  gift.  The  court 
say,  speaking  through  Baldwin,  J. :  "A  delivery  is  in- 
dispensable to  the  validity  of  a  donatio  mortis  causa.  It 
must  be  an  actual  delivery  of  the  thing  itself,  as  of  a 
watch  or  a  ring  ;  or  the  means  of  getting  the  possession 
and  enjoyment  of  the  thing,  as  of  the  key  of  a  trunk  or 
a  warehouse  in  which  the  subject  of  the  gift  is  deposited  ; 
or,  if  the  thing  be  in  action,  of  the  instrument  by  using 
which  the  chose  is  to  be  reduced  into  possession,  as  a 
bond,  or  a  receipt,  or  the  like.  *  *  *  It  is  not  the 
possession  of  the  donee,  but  the  delivery  to  him  by  the 
donor,  which  is  material  in  a  donatio  mortis  causa.  The 
delivery  stahds  in  the  place  of  nuncupation,  and  must 
accompany  and  form  a  part  of  the  gift.  An  after-ac- 
quired possession  of  the  donee  is  nothing,  and  a  previous 
continuing  possession,  though  by  the  authority  of  the 
donor,  is  no  better." 

We  quote  again  from  Woods,  J.,  in  Dickeschied  v.  Ex- 
change Bank,  28  W.  Va.  340,  who  states  the  essentials 
to  a  valid  gift  inter  vivos  as  well  as  those  of  a  donatio 
mortis  causa.  He  says  :  "  Gifts  inter  vivos  have  no  refer- 
ence to  the  future,  and  go  into  immediate  and  absolute 
effect.  To  constitute  such  a  gift,  the  donor  must  be  de- 
vested of,  and  the  donee  invested  with,  the  right  of  prop- 
erty in  the  subject  of  the  gift.  It  must  be  absolute,  irrevo- 
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cable,  without  any  reference  to  its  taking  effect  at  some 
future  period.  The  donor  must  deliver  the  property,  and 
part  with  all  present  and  future  dominion  over  it." 
Touching  a  gift  causa  mortis,  he  says  :  "  There  must  be 
a  deliver  of  the  property  to  the  donee,  or  to  some  other 
person  for  his  use.  The  donor  must  part  with  all  do- 
minion over  it,  so  that  no  further  act  of  him,  or  of  his 
personal  representative,  is  necessary  to  vest  the  title  per- 
fectly in  the  donee ;  to  belong  to  him  presently,  as  his 
own  property,  in  case  the  owner  should  die  of  his  pres- 
ent illness,  or  from  the  impending  peril,  during  the  life- 
time of  the  donee,  and  without  making  any  change  in 
relation  to  the  gift."  See,  also,  Dehnotte  v.  Taylor,  1 
Redf.  Sur.  417;  Dunbar  v.  Dunbar,  80  Me.  152  (6  Am. 
St.  Rep.  166,  13  Atl.  578)  ;  Bigelow  v.  Paton,  4  Mich. 
170 ;  Evans  v.  Lipscomb,  31  Ga.  71 ;  Green  v.  Carlill,  4 
Ch.  Div.  882.  So  that  whether  we  look  at  the  transac- 
tion in  the  light  of  authority,  or  examined  it  upon  princi- 
ple, it  is  not  possible  to  sustain  it  as  constituting  a  gift, 
—  a  completed,  consummated  act, —  passing  title  to  the 
donee. 

The  quotation  from  Caldwell  v.  Wilson,  2  Spears,  75, 
does  not  seem  to  be  understood.  Two  methods  of  deliv- 
ery are  defined, —  one,  by  actual  tradition  from  hand  to 
hand ;  the  other,  by  an  expression  of  the  donor's  wil- 
lingness that  the  donee  should  take  when  the  chattel  was 
present  and  in  a  situation  to  be  taken  by  either  party. 
In  the  latter  there  is  involved  no  actual  transfer  of  pos- 
session. The  donor  says,  "  There  is  the  chattel  (it  be- 
ing present)  ;  take  it"  ;  and  the  donee  assents.  This, 
the  authority  holds,  would  be  equivalent  to  an  actual 
manual  transfer  of  possession  from  hand  to  hand.  Hence 
we  said  the  definition  implied  the  mutual  presence  of  the 
donor  and  donee.  Of  course,  the  assent  or  acceptance 
of  the  donee  may  be  through  an  agent.    But  in  this  case, 
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there  being  no  agent  for  either  party,  there  could  have  . 
been  no  delivery  until  Schutz  took  manual  possession,  and 
it  is  the  delivery  accomplished  by  actual  tradition  from 
hand  to  hand  that  the  counsel  is  contending  for.  The 
vice  of  the  argument,  however,  lies  in  supposing  that 
title  passed  at  the  instant  the  donee  came  into  possession 
of  the  note  and  mortgage,  it  being  before  the  donor  had 
ceased  to  breathe,  notwithstanding  the  fact  that  he  was 
then  irrational,  and  made  no  mention,  either  directly  or 
indirectly,  touching  the  property,  or  of  its  further  dis- 
posal by  him.  It  was  the  purpose  of  Closter  to  take  his 
life  instantly.  If  he  had  thus  accomplished  his  purpose, 
it  is  admitted  there  would  have  been  no  delivery  by  rea- 
son of  the  donee's  subsequently  finding  and  appropriat- 
ing the  property.  Although  he  lived  some  four  days,  he 
never  manifested  any  other  or  further  intention  respect- 
ing it ;  so  that  we  are  relegated  to  the  primary  manifes- 
tation of  his  ultimate  intention,  and  it  leaves  no  new  or 
additional  act  by  which  to  signalize  the  transaction  as  a 
gift  in  any  aspect.     Tlue  petition  will  be  denied. 

Rehearing  denied. 


Decided  at  Pendleton,  18  August,  1898. 
MOSGROVE   v.   HARPER. 

[54  Pac.  187] 

1.  Indian  Lands  — Power  of  Secretary  of  Interior.— The  secretary  of  the 

2UJ..  Interior  has  no  power  to  cancel  a  lease  of  land  that  has  been  allotted  to  an 

S    180\  Indian,  and  by  him  leased  pursuant  to  the  prescribed  regulations  with  the 


approval  of  such  secretary,  and  this  for  at  least  three  reasons:  (1 )  The  lessee 
has  acquired  a  vested  interest  of  which  he  cannot  be  deprived  without  some 
legal  proceeding,  (2)  the  power  to  cancel  has  not  been  conferred  on  the  secre- 
tary by  congress,  and  (3)  the  exercise  of  this  unwarranted  authority  is  not 
necessary  for  the  protection  of  the  Indians  or  the  public,  since  the  courts  af- 
ford appropriate  relief  in  cases  of  wrong. 

2.  Allotted  Land  — Cancellation  of  Lease.— The  secretory  of  the  interior 
is  not  authorized  by  virtue  of  the  provisions  of  the  law  giving  him  general 
supervision  of  the  public  business  relating  to  Indian  affairs  and  arising  out 
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at  Indian  relations*  to  cancel  a  lease  of  allotted  lands  regularly  made  by  an 
Indian  under  26  Rev.  Stat.  U.  S.  785. 

3.  Idem.— Nor  does  the  secretary  derive  such  power  from  the  law  making  hi  in 

the  superior  officer  of  the  land  department  with  control  over  the  proceedings 
for  the  acquirement  of  title  to  public  lands.* 

4.  Power  of  Secretary  of  the  Interior  —  Construction  of  Lease.— A 

provision  in  a  lease  of  allotted  Indian  lands  that  on  the  occurrence  of  certain 
contingencies  the  lease  shall  terminate  and  the  lessor  have  the  right  of  re- 
entry does  not  authorize  the  secretary  of  the  interior  to  decide  that  such  con- 
tingencies have  happened  —  that  question  can  be  decided  only  by  the  courts. 

■ 

From  Umatilla:  Stephen  A.  Lowell,  Judge. 

Suit  for  an  injunction  by  Matt.  Mosgrove  against  Geo. 

W.  Harper  and  Julia  and  D.  St.  Dennis  to  prevent  the 

plaintiff  from  being  forcibly  ejected  from  a  tract  of  land 

in  the  Umatilla  Indian  reservation.     Plaintiff  prevailed 

and  defendants  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  Rob- 
ert J.  Slater,  John  II.  Hall,  United  States  attorney,  and 
William  Parsons,  with  an  oral  argument  by  Mr.  Slater. 

For  respondent  there  was  a  brief  over  the  name  of  Bal- 
leray  &  Hailey,  with  an  oral  argument  by  Mr.  John  J. 
Bailer  ay. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  appeal  from  a  decree  restraining  the  defend- 
ant George  W.  Harper,  United  States  Indian  agent  for 
the  Umatilla  Indian  reservation,  and  his  co-defendants, 

♦Note.— U.  S.  Rev.  Stat.  Sec.  441.  "The  secretary  of  the  Interior  is  charged 
with  the  supervision  of  public  business  relating  to  the  following  subjects :  *  *  * 
(2)    The  public  lands  including  mines;  (3)  the  Indians,  etc.    *    *    *" 

Sec.  482.  "  There  shall  be  In  the  department  of  the  Interior  a  commissioner  of 
Indian  affairs  who  shall  be  appointed  by  the  president.    *    *    *  " 

Sec.  468.  "  The  commissioner  of  Indian  affairs,  under  the  direction  of  the  sec- 
retary of  the  interior,  and  agreeable  to  such  regulations  as  the  president  may 
prescribe,  have  the  management  of  Indian  affairs,  and  of  all  matters  arising  out 
of  the  Indian  relations."—  Reporter. 
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from  interfering  with  plaintiff's  possession  of  eighty 
acres  of  land  within  the  limits  of  such  reservation  which 
had  been  allotted  to  the  defendant  Julia  St.  Dennis,  an 
Indian  woman,  under  the  act  of  congress  of  March  3, 
1885  (23  Stat.  340),  and  by  her  leased  to  the  plaintiff 
by  virtue  of  the  provisions  of  section  3  of  the  act  of  1891 
(  26  Stat.  794 ) ,  upon  the  terms  and  conditions  prescribed 
by  the  secretary  of  the  interior,  and  with  his  approval. 
About  a  year  after  the  execution  and  approval  of  the 
lease,  and  after  the  plaintiff  had  entered  into  possession 
thereunder,  the  Indian  allottee  filed  with  the  defendant 
Harper  a  petition  alleging  that  the  lease  had  been  ob- 
tained from  her  by  fraud  and  imposition  ;  that  she  had 
executed  it  under  duress  ;  that  plaintiff  had  not  paid  the 
rent  as  therein  stipulated,  and  had  suffered  waste  to  be 
committed  on  the  premises ;  and  asking  that  the  secre- 
tary of  the  interior  cancel  and  annul  the  lease,  and  re- 
store her  to  the  possession  of  the  leased  premises.  By 
direction  of  the  department  of  Indian  affairs,  the  plain- 
tiff was  cited  to  show  cause,  if  any  he  had,  why  the 
prayer  of  the  petition  should  not  be  granted ;  and,  on  a 
hearing,  the  secretary  of  the  interior  decided  that  the  al- 
legations thereof  were  true,  ordered  the  lease  canceled 
and  annulled,  and  directed  the  local  Indian  agent  to  dis- 
possess the  plaintiff;  and  he  was  engaged,  with  the  as- 
sistance of  his  Indian  police,  in  the  summary  execution  of 
such  order  when  this  suit  was  commenced,  and  the  only 
question  presented  thereby  is  whether  the  secretary  of 
the  interior  had  the  power  or  authority  to  cancel  or  an- 
nul the  lease  after  it  had  been  approved  by  him.  The 
general  rule  that  the  only  tribunal  authorized  to  cancel 
or  annul  a  contract  is  a  court  of  competent  jurisdiction 
is  not  questioned  by  counsel  for  the  defendants  ;  but  he 
contends  that  the  secretary  of  the  interior  had  the  right 
to  cancel  the  lease  in  question  by  virtue  of  the  treaties 
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and  acts  of  congress  under  which  the  title  to  the  prem-. 
ises  is  held  and  was  leased  by  the  allottee,  and  his  gen- 
eral supervision  and  control  of  Indian  affairs,  as  well  as 
by  virtue  of  the  terms  of  the  lease  itself. 

By  a  treaty  between  the  United  States  and  the  Walla 
Walla,  Cayuse  and  Umatilla  tribes  of  Indians,  concluded 
on  June  9,  1855  ( 12  Stat.  945  ) ,  the  several  tribes  ceded 
to  the  United  States  all  the  land  formerly  occupied  by 
them  except  a  particularly  described  portion  thereof  in 
what  is  now  Umatilla  County,  which  it  was  stipulated 
should  be  set  apart  as  a  residence  for  the  exclusive  use  of 
such  Indians,  and,  for  the  purposes  contemplated,  should 
4 'be  held  and  regarded  as  an  Indian  reservation."  Soon 
after  the  conclusion  of  this  treaty,  the  several  tribes 
went  on  the  land  set  apart  and  reserved  for  them,  and 
have  ever  since  continued  to  live  thereon  under  the 
charge  and  control  of  Indian  agents  appointed  by  the 
general  government  from  time  to  time  to  supervise  their 
affairs.  By  the  allotment  act  of  March  3,  1885  (  23  Stat. 
340 ) ,  it  is  provided  that  the  lands  set  apart  as  therein 
required  "  shall  thereafter  constitute  the  reservation  for 
said  Indians,  and  within  which  the  allotments  herein 
provided  for  shall  be  made,"  and  that  the  president  shall 
cause  patents  to  issue  to  the  allottees,  "  which  shall  be 
of  the  legal  effect,  and  declare  that  the  United  States 
does  and  will  hold  the  land  thus  allotted,  for  the  period 
of  twenty-five  years,  in  trust  for  the  sole  use  and  benefit 
of  the  Indian  to  whom  such  allotment  shall  have  been 
made,  or  in  case  of  his  decease,  of  his  heirs  according  to 
the  laws  of  the  State  of  Oregon,  aAd  that  at  the  expira- 
tion of  said  period  the  United  States  will  convey  the 
same  by  patent  to  said  Indian,  or  his  heirs  as  aforesaid, 
in  fee,  discharged  of  said  trust  and  freed  of  all  charge  or 
incumbrance  whatsoever."  It  is  also  declared  that  "if 
any  conveyance  is  made  of  the  land  set  apart  and  allot- 
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.ted  as  herein  provided,  or  any  contract  made  touching 
the  same,  or  any  lien  thereon  created  before  the  issuing 
of  the  patent  herein  provided,  such  conveyance,  contract, 
or  lien  shall  be  absolutely  null  and  void."  Congress 
subsequently  provided,  however,  that  whenever  it  shall 
be  made  to  appear  to  the  secretary  of  the  interior  that, 
by  reason  of  age  or  other  disability,  any  allottee  of  Indian 
lands  cannot  personally  and  with  benefit  to  himself  oc- 
cupy or  improve  his  allotment,  or  any  part  thereof,  the 
same  may  be  leased  "  upon  such  terms,  regulations,  and 
conditions  as  shall  be  prescribed  "  by  such  secretary  for 
a  term  not  exceeding  three  (  afterwards  enlarged  to  five ) 
years,  for  farming  or  grazing  purposes  ( 26  Stat.  795  )  ; 
and  under  this  statute  the  lease  in  question  was  made. 

1.  It  is  manifest,  we  think,  from  an  inspection  of  the 
various  acts  to  which  reference  has  been  made,  that  con- 
gress has  not,  by  any  provisions  therein,  either  directly 
or  indirectly  empowered  or  authorized  the  secretary  of 
the  interior  or  any  other  special  tribunal  to  cancel  or 
annul  a  lease  made  by  an  Indian  allottee  after  the  same 
has  been  approved  by  him.  It  can  be  made  in  the  first 
instance  only  under  certain  circumstances,  and  by  the 
consent  and  approval  of  such  officer ;  but  after  it  has 
been  executed  by  an  allottee  competent  to  enter  into  such 
an  agreement,  and  has  been  approved,  it  becomes  a  com- 
pleted contract,  binding  upon  all  the  parties,  and  can  be 
cancelled  or  abrogated  only  in  the  same  manner,  for  the 
same  reason,  and  by  the  same  tribunal,  as  any  other 
similar  contract.  The  land,  it  is  true,  notwithstanding 
the  allotment,  is  within  an  Indian  reservation,  and  it 
and  the  allottee  are  under  the  general  supervision  and 
control  of  the  secretary  of  the  interior ;  but  this  power 
of  supervision  is  not  an  absolute  or  unlimited  one.  It 
clearly  cannot  be  exercised  to  deprive  any  person  of  the 
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right  lawfully  acquired  under  a  lease  made  with  the 
allottee  in  the  manner  provided  by  law.  By  such  a  con- 
tract the  lessee  secures  a  vested  interest,  of  which  he  can 
no  more  be  deprived  by  an  order  of  the  secretary  of  the 
interior  than  he  can  be  deprived  by  such  order  of  any 
other  property  lawfully  acquired.  If  the  lease  is  secured 
through  fraud  or  imposition,  the  courts  of  the  country 
are  open  to  the  injured  party,  and  the  question  involved 
can  there  be  tried  out,  under  the  forms  of  law  and  accord- 
ing to  the  procedure  provided  in  such  cases,  but  the  sec- 
retary of  the  interior  has  been  vested  with  no  power  or 
authority  to  right  the  wrong.  His  authority  over  the 
matter,  so  far  as  the  validity  of  the  contract  is  concerned, 
ceased  when  it  was  entered  into  by  a  person  competent 
to  make  such  a  contract  with  his  consent,  and  according 
to  the  rules  and  regulations  prescribed  by  him. 

But  it  is  urged  that  the  leases  of  Indian  lands  are 
sometimes  secured  by  fraud  and  imposition,  and  are 
often  imprudently  entered  into  by  the  allottee,  and  there- 
fore public  injury  and  individual  hardship  will  ensue  if 
the  secretary  of  the  interior,  who  has  general  charge  and 
supervision  of  Indian  affairs,  has  no  authority  to  cancel 
and  annul  such  a  contract  when  made  by  the  wards  of 
the  government,  and  to  summarily  eject  the  lessee  from 
the  land.  But  a  sufficient  answer  to  this  contention  is 
that  no  such  power  has  been  conferred  upon  him,  and 
that  the  courts  of  the  country  are  constituted  for  the 
purpose  of  administering  appropriate  relief  in  such  cases. 
And  the  assumption  of  a  power  not  conferred  by  law 
finds  no  justification  in  the  fact  that  a  mischief  may  be 
thereby  suppressed,  or  a  particular  right  maintained. 
If,  in  the  administration  of  Indian  affairs,  such  a  power 
ought  to  have  been  vested  in  the  secretary  of  the  interior 
over  contracts  of  leasing  made  by  the  allottees,  congress 

88  Ob.— 17. 
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alone  could  have  conferred  it.     But,  no  such  power  hav- 
ing been  conferred,  its  existence  must  be  denied. 

2.  It  is  sought  to  find  authority  for  the  action  of  the 
secretary  of  the  interior  in  the  provisions  of  the  law  giv- 
ing him  general  supervision  of  the  publie  business  relat- 
ing to  Indian  affairs,  and  arising  out  of  Indian  relations. 
But,  as  already  intimated,  the  power  thus  conferred  does 
not  authorize  him  to  deprive  any  person  of  vested  rights 
acquired  under  a  contract  lawfully  made  with  an  Indian, 
whether  it  be  a  contract  of  leasing  or  any  other  valid 
contract. 

3.  Nor  do  we  think  any  support  for  the  position  of 
counsel  for  the  defendants  can  be  found  in  the  holdings 
of  the  federal  courts  touching  the  power  of  the  secretary 
of  the  interior  as  the  superior  officer  of  the  land  depart- 
ment over  the  proceedings  provided  by  law  for  the  acqui- 
sition of  title  to  the  public  lands.  The  land  department 
is  charged  with  the  duty  of  supervising  the  disposition 
of  the  public  domain ;  and  so  long  as  the  legal  title 
remains  in  the  government,  and  the  proceedings  for 
acquiring  it  are  in  fieri,  it  has  jurisdiction  to  hear  and 
determine  questions  arising  therein  ;  but  its  power  ceases 
whenever  the  last  official  act  necessary  to  perfect  the 
title  to  the  successful  claimant  has  been  performed. 
Thereafter  any  wrong  which  may  result  from  the  action 
of  the  department  must  be  corrected  by  the  courts  :  U.  S. 
v.  Schurz,  102  U.  S.  378  ;  Moore  v.  Robbim,  96  U.  S.  530. 
So,  in  the  case  at  bar,  so  long  as  the  proceedings  looking 
to  the  leasing  of  land  by  an  Indian  allottee  are  in  fieri,  the 
power  and  jurisdiction  of  the  secretary  of  the  interior 
over  the  matter  is  exclusive,  and  he  can  prescribe  such 
rules  and  regulations  in  reference  thereto  as  he  may 
deem  necessary.     Indeed,  no  valid  lease  can  be  made  by 
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such  allottee  without  his  consent :  Beck  v.  Flournoy  Live- 
stock Co.,  12  C.  C.  A.  497,  65  Fed.  30 ;  U.  S.  v.  Flournoy 
Livestock  Co.,  69  Fed.  886 ;  Id.,  71  Fed.  576.  But  after 
it  is  once  regularly  executed,  containing  such  terms  and 
provisions  as  he  may  prescribe,  and  has  been  approved 
by  him,  his  jurisdiction  over  the  validity  and  terms  of 
the  contract  ceases. 

4.  It  is  also  claimed  that  he  had  power  to  cancel  and 
annul  the  lease  for  non-payment  of  rent,  and  for  the  com- 
mission of  waste  on  the  leased  premises ;  but  we  can 
find  no  warrant  in  law  nor  in  the  provisions  of  the  lease 
itself  to  support  such  claim.  By  the  terms  of  the  lease, 
which  was  evidently  prepared  in  the  department  of  the 
interior,  and  is  very  carefully  drawn,  all  the  parties 
thereto  covenant  and  agree  that  it  is  made  with  the  ex- 
press proviso  that  if  any  of  the  rent  shall  remain  unpaid 
for  thirty  days  after  the  same  shall  have  become  pay- 
able, or  if  the  lessee  shall,  in  violation  of  his  agreement, 
and  without  the  consent  of  the  lessor  and  the  secretary  of 
the  interior,  assign  the  lease,  or  underlet  or  otherwise 
dispose  of  the  whole  or  any  part  of  the  leased  premises, 
or  use  the  same  for  purposes  other  than  those  provided 
for  in  the  lease,  or  shall  commit  waste  or  suffer  it  to  be 
committed  on  such  premises,  or  misuse  or  fail  to  take 
proper  care  of  the  same,  or  shall  pay  or  surrender  the 
rent  to  any  person  other  than  the  lessor  or  her  executor 
or  administrator  or  such  person  as  she  may  assign  the 
same  to,  with  the  approval  of  the  secretary  of  the  inte- 
rior, or  such  person  as,  the  secretary  of  the  interior  may 
appoint  to  receive  the  same,  or  shall  fail  to  keep  and 
perform  any  other  agreement  or  covenant  contained  in 
the  lease,  it  shall  thereupon  expire,  at  the  option  or  elec- 
tion of  the  party  of  the  first  part,  or  her  executors,  ad- 
ministrators or  assigns,  with  the  approval  of  the  secre- 
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tary  of  the  interior,  without  notice  or  demand,  and  she 
may  re-enter  upon  the  premises  and  repossess  and  recover 
the  same  to  all  intents  and  purposes  as  though  the  lessee 
had  never  occupied  the  same,  and,  without  such  re-entry, 
and  without  demand  for  rent,  she  may  recover  posses- 
sion thereof,  in  the  manner  prescribed  by  law  relating  to 
proceedings  in  such  cases.  The  effect  of  these  several 
provisions  is  that,  upon  the  happening  of  either  or  any 
of  the  events  therein  specified,  the  lease  shall  terminate 
at  the  option  of  the  lessor,  and  she  shall  have  the  imme- 
diate right  to  re-enter  and  repossess  the  leased  premises. 
But  we  know  of  no  provision  of  law,  and  none  has  been 
called  to  our  attention,  which  authorizes  the  secretary  of 
the  interior  to  adjudge  and  determine  that  the  contin- 
gencies upon  which  the  lease  should  terminate  have  hap- 
pened. That  is  a  matter  which  belongs  to  the  judicial, 
and  not  the  executive,  department  of  the  government. 
The  right  of  the  lessor,  when  denied,  to  re-enter  and 
take  possession  of  the  leased  premises  under  and  by  vir- 
tue of  the  several  provisions  of  the  lease,  can  only  be 
tried  out  in  a  court  of  law,  and  not  by  some  executive 
department  of  the  government.  It  follows  from  these 
views  that  the  decree  of  the  court  below  is  right,  and 

must  be  affirmed. 

Affirmed. 


Decided  at  Pendleton,  18  August,  1898. 
SUI/LIVAN  v.  ClilNE. 

[54  Pac.  154] 

83    260, 

7Tt    377  " 
'           Establishing  Highways— Constitutional  Law.— Sections  4075-4079,  Hill's 

33       20^  Ann.  Laws,  providing  for  the  establishment  of  roads  of  public  easement  to 

!_____    i  private  residences  by  condemning  private  property  therefor,  are  not  invalid 

because  they  made  no  provision  for  notice  to  a  non-consenting  landlord  of  the 

intended  application  for  a  road,  since  at  a  subsequent  stage  of  the  proceedings 

he  may  appeal  from  the  award  of  damages  to  a  court  of  general  Jurisdiction : 

Town*  v.  Klamath  County,  83  Or.  225,  followed. 
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Highways  — Public  Use.— Sections  4075-4079,  Hill's  Ann.  Laws,  providing  for 
locating  a  county  road  from  residences  not  reached  by  a  convenient  road  to 
some  other  public  road,  are  not  unconstitutional  as  condemning  private  prop- 
erty for  private  use,  since  the  road  when  open  will  be  at  the  disposal  of  the 
entire  public :  Towns  v.  Klamath  County,  38  Or.  225,  followed. 

Sufficiency  of  Petition,— A  petition  in  a  proceeding  for  the  location  of  a  road 
of  public  easement  setting  out  the  location  of  petitioner's  residence  in  refer- 
ence to  its  proximity  and  accessibility  to  any  established  highway,  the  im- 
possibility of  obtaining  the  location  of  a  public  road  under  the  general  road 
laws  for  want  of  a  sufficient  number  of  resident  petitioners,  that  at  the  time 
of  his  settlement  there  was  along  the  route  of  the  proposed  road  a  well-estab- 
lished highway  over  public  lands  which  had  subsequently  to  his  settlement 
come  into  the  possession  of  one  who  refused  to  permit  the  petitioner  or  the 
public  to  travel  over  such  road,  and  alleging  that  his  residence  cannot  be 
reached  by  or  for  travel  by  any  convenient  or  other  public  road  previously 
provided  by  law,  and  that  it  is  necessary  for  the  public  and  the  petitioner  to 
have  access  to  and  egress  from  his  residence,  is  sufficient. 

From  Union :  Robert  Eakin,  Judge. 

Action  by  Armittie  H.  Sullivan  against  A.  W.  Cline 
and  others.  From  a  judgment  setting  aside  proceedings 
of  the  county  court  on  a  writ  of  review,  defendants  ap- 
peal. 

For  appellants  there  was  brief  over  the  name  of  Finn 

&  Ivanhoe,  with  an  oral  argument  by  Mr.  F.  S.  Ivanhoe. 

* 

For  respondent  there  was  a  brief  Over  the  name  of 
Baker  &  Baker,  with  an  oral  argument  by  Mr.  J.  S.  Baker. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  appeal  from  a  judgment  of  the  circuit  court 
for  Union  County  annulling  and  setting  aside,  on  writ  of 
review,  the  proceedings  of  the  county  court  of  such  county 
in  the  matter  of  the  location  of  a  road  of  public  easement 
over  and  across  the  land  of  plaintiff.  It  is  urged  by 
counsel,  in  support  of  the  rulings  of  the  court  below, 
that  the  act  of  the  legislature  under  which  the  road  was 
located  is  unconstitutional  for  want  of  a  provision  for 
sufficient  notice  to  a  non  consenting  landowner,  and  be- 
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cause  the  use  for  which  the  property  is  to  be  taken  is  not 
public,  but  private.  These  objections  were  both  held 
unsound  in  the  case  of  Towns  v.  Klamath  Co.  (decided 
since  this  case  was  argued  and  submitted),  53  Pac.  604, 
and  hence  may  be  passed  without  further  notice. 

It  is  also  claimed  that  the  petition  for  the  location  of 
the  road  is  insufficient  to  give  the  county  court  jurisdic- 
tion of  the  subject  matter,  because  it  does  not  state  in 
detail  the  facts  showing  that  it  is  necessary  that  the 
public  and  the  petitioner  shall  have  ingress  to,  and 
egress  from,  the  residence  of  such  petitioner.  The  peti- 
tion sets  out  at  length  the  situation  and  location  of  peti- 
tioner's residence  in  reference  to  its  proximity  and  acces- 
sibility to  any  established  public  highway ;  the  impossi- 
bility of  obtaining  the  location  of  a  public  road  under  the 
general  road  laws,  for  want  of  a  sufficient  number  of 
resident  petitioners ;  that  at  the  time  of  his  settlement 
upon  his  homestead  there  was  along  the  route  of  the 
proposed  road  an  old  and  well-established  highway  over 
and  across  the  adjacent  public  lands  which  for  more  than 
15  years  had  been  continuously  used  by  the  public,  but 
that  the  plaintiff  had,  subsequent  to  his  settlement  and 
prior  to  the  filing  of  the  petition,  become  the  owner  of  the 
land  over  which  such  road  passed,  and  has  inclosed  the 
same,  and  now  refuses  to  permit  the  petitioner  or  the  pub- 
lic to  travel  over  such  road,  or  over  and  across  such  lands, 
and  that  his  ' '  residence  cannot  be  reached  by  or  for 
travel  by  any  convenient  or  other  public  road  heretofore 
provided  by  law  or  otherwise,  and  that  it  is  necessary  for 
the  public  and  your  petitioner  to  have  ingress  to,  and 
egress  from , ' '  his  residence .  In  our  opinion,  this  is  a  suffi- 
cient statement  of  the  essential  facts  required  to  be  shown 
by  the  petition  to  satisfy  the  requirements  of  the  law. 
It  is  not  contemplated  or  required  that  the  petitioner  for 
a  road  of  public  easement  should  be  required  to  set  out 
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at  length  in  his  petition  the  evidentiary  facts  going  to 
show  that  his  residence  is  not  or  cannot  be  reached  by 
any  convenient  public  road,  or  that  it  is  necessary  that 
the  public  and  himself  shall  have  ingress  to,  and  egress 
from,  his  residence,  but  it  is  sufficient  if  he  avers  the  ul- 
timate facts  showing  his  right  to  the  relief  prayed  for. 
It  follows  that  the  judgment  of  the  court  below  must  be 
reversed,  and  the  cause  remanded,  with  directions    to 

dismiss  the  writ. 

Reversed. 


Decided  at  Pendleton,  13  August,  1888. 
GRAHAM  v.  SCHOOIj  DISTRICT. 

[54  Pac.  185] 

1.  School  Directors— Ratification  op  Contract.— A  contract  for  the  em- 

ployment of  a  teacher  for  a  specified  term  executed  at  a  special  meeting  of 
.school  directors  irregularly  called  at  which  the  directors  were  not  all  present 
is  ratified  so  as  to  be  binding  upon  the  school  district  by  the  payment  of  the 
salary  for  part  of  the  term  with  the  approval  and  acquiescence  of  the  board. 

2.  Schools  —  Acts  of  De  Facto  Director.*  — A  school  director,  although  he 

has  removed  from  the  district,  will  be  considered  a  de  facto  officer  so  far  as 
the  rights  of  third  persons  are  concerned,  where  he  continued  to  act  as  a  di- 
rector and  exercised  the  duties  pertaining  to  the  office:  Hamlin  v.  KoMafer, 
15  Or.  466,  applied. 

From  Umatilla :  Stephen  A.  Lowell,  Judge. 

♦  Note.— For  decisions  on  whether  changing  residence  will  vacate  an  office, 
see  SUite  v.  Craig,  ( Ind.),  32  Am.  St  Rep.  237  (  with  note ). 

The  acts  of  a  de  facto  official  are  usually  upheld  when  they  concern  the  public 
or  third  persons  who  have  an  interest  in  the  thing  done:  Hamlin  v.  Ka**afer 
( Or.),  3  Am.  St.  Rep.  176  ( and  note );  Jewell  v.  Gilbert  ( N.  H.),  10  Am.  St.  Rep.  357 ; 
State  ex  rel.  v.  Taylor  (N.  C.),  23  Am.  St.  R*p.  51  (with  note),  12  L.  R.  A.  202; 
Magnean  v.  City  of  Fremont  (Neb.),  27  Am.  St.  Rep.  436  (with  note), 9  L.  R.  A. 
786;  Gorman  v.  Peoi>le  (  Colo.),  31  Am.  St.  Rep.  350;  King  v.  Philadelphia  ( Pa.),  21 
L.  R.  A.  141,  35  Am.  St.  Rep.  817 ;  Weathcrford  v.  State  ( Tex.),  37  Am.  St.  Rep.  828 
( with  note). 

An  extensive  collection  of  authorities  showing  what  classes  of  persons  arc  de 

facto  officers  and  the  distinction  between  de  facto  and  de  jure  officers  will  be 

found  In  the  notes  to  the  following  cases:  Stale  v.  Lewi*  ( N.  C),  11  L.  R.  A.  105; 

State  ex  rel.  v.  Taylor  (N.  C),  12  L.  R.  A.  202,  23  Am.  St.  Rep.  51 ;  Slate  ex  rel.  v. 

Ortrr  ( Ind.),  13  L.  R.  A.  177;  Hamlin  v.  Ka**afcr  ( Or.), 3  Am.  St.  Rep.  183;  Creigh- 
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Action  on  a  contract  by  Effie  Graham  against  School 

District  No.  69.     Defendant  had  a  verdict  by  direction 

by  order  of  the  court. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Car- 
ter  &  Ralcy,  with  an  oral  argument  by  Mr.  J.  II.  Haley. 

For  respondent  there  was  a  brief  over  the  name  of  Bal- 
leray  &  Hailey,  with  an  oral  argument  by  Mr.  John  J. 
Balleray. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

Plaintiff  brought  this  action  upon  a  contract  alleged 
to  have  been  entered  into  between  her  and  the  defend- 
ant to  recover  for  services  rendered  as  teacher.  The 
contract  was  for  a  term  of  seven  months,  beginning  Sep- 
tember 28,  1896,  at  the  rate  of  $35  per  month.  She  ac- 
knowledges payment  for  four  months  and  demands  judg- 
ment for  a  balance  of  $105.  After  all  the  evidence  was 
submitted  the  court  directed  the  jury  to  return  a  verdict 
for  the  defendant,  upon  the  ground  that  plaintiff  had 
failed  to  prove  the  contract  sued  upon.  It  appears  from 
the  pleadings  that  John  Dand,  Frank  Snyder  and  Joseph 
Hanscom  were  the  duly  qualified  and  acting  directors 

ton  v.  Com.  (  Ky.),  4  Am.  St.  Rep.  147;  Dabney  v.  Hudson  ( Miss.),  24  Am.  St.  Rep. 
278;  Waterman  v.  Chicago  etc.  Railroad  Co.  (111.),  32  Am.  St.  Rep.  228;  Walcott  v. 
Wells  (Nov.),  37  Am.  St.  Rep.  494;  Wealher/ord  v.  State  (Tex.),  37  Am.  St.  Rep. 
832;  State  v.  Noyes  (  Wis.),  41  Am.  St.  Rep.  51;  City  of  Tampa  v.  Kaunitz  (  Fla.),  63 
Am.  St.  Rep.  210;  Parker  v.  State  ( Ind.),  18  L.  R.  A.  567. 

As  to  the  right  of  an  officer  de  jure  to  the  official  salary  when  the  office  Is  act- 
ually occupied  by  another  person,  see  a  critical  note  to  the  case  of  Andrews  v. 
l*ortland  (  Me.),  10  Am.  St.  Rep.  2H4.  Other  cases  on  the  same  point  are  State  ex 
rel.  v.  (\irr  ( Ind.),  28  Am.  St.  Rep.  163,  13  L.  R.  A.  177  (with  note);  Ward  v.  Jfirir- 
nhall  ( Cal.),  31  Am.  St.  Rep.  198;  Scott  v.  Crump  ( Mich.),  fiK  Am.  St.  Rep.  478. 

Touching  the  question  whether  a  de  jure  officer  can  recover  from  an  intruder 
the  salary  and  emoluments  of  the  office,  see  Brier  v.  Gorrell  (  W.  Va.),  8  Am.  St. 
Rep.  22;  Waterman  v.  Chicago  etc.  Railroad  Co.  (111.),  32  Am.  St.  Rep.  228.— 
Reporter. 
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of  the  defendant  from  long  prior  to  September  28,  1896, 
to  November  3d  of  the  same  year,  and  there  was  evi- 
dence to  the  following  purport :  The  plaintiff  was  au- 
thorized to  teach  in  the  district  school  by  verbal  arrange- 
ment with  Dand,  who  represented  that  he  had  consulted 
the  other  two  directors  touching  the  matter,  and  in  pur- 
suance of  such  authorization  began  teaching  September 
28,  1896.  On  the  13th  of  October  following,  the  three 
directors  met  at  the  house  of  Mr.  Sherman,  the  clerk  of 
the  district,  for  the  purpose  of  drawing  up,  and  entering 
formally  into,  the  contract  with  plaintiff,  at  which  meet- 
ing its  terms  were  discussed,  but,  owing  to  a  disagree- 
ment respecting  who  was  the  legally  authorized  chair- 
man, they  adjourned  without  the  transaction  of  any 
business.  Subsequently,  on  November  4th,  Dand  and 
Snyder  met  at  the  schoolhouse,  without  notice  to  Han- 
scom,  and,  the  clerk  not  being  present,  the  plaintiff 
acted  in  his  stead ;  at  which  meeting  the  contract  sued 
on  was  drawn  up  and  signed  by  the  two  directors  and 
the  plaintiff.  The  plaintiff  continued  teaching  to  the 
end  of  the  term.  She  was  paid  four  months'  salary,  in 
monthly  installments,  by  warrants  drawn  upon  the 
clerk,  and  signed  by  Hanscom  as  chairman  of  the  board 
of  directors.  Shortly  after  the  contract  was  signed, 
Hanscom  told  the  plaintiff  he  was  willing  to  have  her 
teach  the  school  as  long  as  they  had  money,  and  to  sign 
the  contract  for  five  months,  but  not  for  seven,  and 
about  the  fifth  month  informed  her  that  she  could  not 
collect  her  wages  off  the  district.  Snyder  testified  that 
at  the  time  of  the  November  meeting  he  was  director  of 
the  district ;  that  he  was  moving  at  the  time  into  an- 
other district,  some  four  miles  distant ;  that  he  had 
moved  some  of  his  goods  and  taken  his  family  away  on 
the  3d,  and  moved  the  remaining  goods  on  the  day  of 
the  meeting. 
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1.  Upon  this  state  of  the  record,  the  defendant  contends 
that  it  is  conclusively  shown  that  the  pretended  meeting 
of  November  4  was  not  a  regular  meeting,  nor  was  it  a 
special  meeting  regularly  called,  and,  further,  that  Sny- 
der was  not  a  director  of  the  district  at  the  time,  and 
was  without  right  or  authority  to  act  as  such,  and  hence 
that  the  alleged  contract  was  not  lawfully  authorized  or 
executed.  The  plaintiff,  while  not  conceding  the  correct- 
ness of  this  conclusion,  nevertheless  claims  that,  if  it 
were  tenable,  the  defendant  subsequently  ratified  the 
contract,  and  is  now  estopped  to  deny  its  efficacy.  The 
statute  (Hill's  Ann.  Laws,  §  2602,  subd.  16)  provides  as 
follows:  "Two  directors  shall  constitute  a  quorum. 
Any  duty  imposed  upon  the  board  as  a  body  must  be 
performed  at  a  regular  or  special  meeting,  and  must  be 
made  a  matter  of  record.  The  consent  of  the  board  to 
any  particular  measure,  obtained  of  individual  members 
when  not  in  session,  is  not  the  act  of  the  board,  and  is  not 
binding  upon  the  district.  If  a  contract  is  made  without 
authority  from  the  board,  the  individuals  making  such 
contract  shall  be  personally  liable."  Subdivision  14  of 
the  same  section  provides  that  the  directors  when  em- 
ploying teachers,  shall  enter  into  a  written  contract  with 
them,  to  which  contract  the  assent  of  both  parties  must 
be  given  in  writing.  It  is  plain  that  these  subdivisions 
were  intended  to  prescribe  the  mode  and  manner  by 
which  school  districts  shall  contract  with  teachers  for 
their  services,  and  a  contract  entered  into  in  violation  of 
their  provisions  is  not  susceptible  of  enforcement :  Ilazen 
v.  Lcrclie,  47  Mich.  626,  (11  N.  W.  413). 

But  school  boards  are  not  unlike  the  governing  boards 
of  other  municipalities  and  corporations,  and  may  by 
their  subsequent  acts  so  adopt  or  ratify  contracts  within 
the  scope  of  their  powers,  informally  entered  into  or 
executed,  that  the  districts  for  which  they  act  will  be 
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estopped  to  deny  their  validity.  In  Athearn  v.  Independ- 
ent Dist.,  33  Iowa,  105,  it  was  said  :  "  Performance  of  a 
contract,  permission  to  the  party  with  whom  the  corpora- 
tion contracts  to  perform,  the  acceptance  of  the  perform- 
ance or  of  the  fruits  of  the  performance  by  the  corpora- 
tion, acquiescence  in  the  contract,  payment  to  the  other 
party,  and  the  like,  all  operate  as  acts  of  ratification." 
The  facts  of  the  case,  in  so  far  as  they  have  application 
to  the  case  at  bar,  were  these  :  Upon  the  trial  it  was 
proved  that  the  persons  signing  the  instrument,  and  the 
approval  indorsed  thereon,  in  behalf  of  the  defendant, 
were  the  acting  officers  of  the  defendant,  that  they  signed 
their  names  separately  and  severally  to  the  paper,  and 
that  under  the  contract  a  school  was  taught  by  plaintiff 
for  a  part  of  the  time  stipulated,  for  which  plaintiff  was 
paid  by  an  order  signed  by  the  secretary,  and  drawn 
upon  the  treasurer  and  by  him  paid.  The  defendant 
offered  to  show,  both  by  the  records  and  by  oral  proof, 
that  there  was  no  record  of  any  action  of  the  board  of 
directors  authorizing  the  execution  of  the  contract,  or 
ratifying  it  after  it  was  executed,  that  there  was  no  meet- 
ing of  the  board  at  the  time  the  contract  purported  to 
have  been  executed,  and  that  the  contract  was  in  fact 
separately  signed  by  the  several  officers  of  defendant 
at  their  places  of  business,  or  in  the  street,  and  was  not 
done  as  the  act  of  the  board  of  directors.  The  evidence 
was  rejected.  Under  this  state  of  facts,  the  court,  in 
affirming  the  judgment,  say,  "But,  if  we  concede  that 
the  contract  was  executed  without  authority  upon  the 
part  of  defendant's  officers,  it  has  nevertheless  been  rati- 
fied by  defendant,  and  thereby  became  a  binding  instru- 
ment," and  that  the  "defendant's  act  in  permitting 
plaintiff  to  perform  partly  his  contract,  and  in  paying 
him  for  his  services  rendered  under  the  contract,  as  well 
as  the  acquiescence  of  defendant's  board  of  directors  in 
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the  contract,  with  the  knowledge  thereof,  and  failure  to 
dissent  therefrom,  amount  to  a  ratification  whereby 
defendant  became  bound  upon  the  contract."  This 
doctrine  was  reaffirmed  in  Cook  v.  Independent  School 
Dist.,  40  Iowa,  444. 

A  like  doctrine  was  held  in  Crane  v.  Bennington  School 
Dist.,  61  Mich.  299  (28  N.  W.  105);  and,  as,  the  case 
bears  much  analogy  to  the  one  at  bar,  we  may  be  par- 
doned if  we  quote  somewhat  at  length  from  the  opinion 
of  the  court,  speaking  through  Morse,  J.,  who  says: 
' '  When  it  was  admitted  without  any  dispute  that  the 
plaintiff  taught  under  this  contract  for  ten  wepks,  with 
the  sanction  and  consent  of  the  officers,  and  that  or- 
ders were  drawn  by  the  proper  officers  for  his  pay  as 
such  teacher,  and  cashed  by  the  assessor,  who  did  not 
sign  the  contract,  without  any  objection,  it  became 
entirely  immaterial  what  the  book  of  record  .showed,  or 
whether  there  was  any  corporate  action  in  hiring  him  or 
authorizing  the  contract.  The  defendant  must  be  held 
not  only  estopped  by  the  action  of  its  officers  from  ques- 
tioning the  validity  of  the  contract,  but  treated  as  having 
fully  ratified  and  confirmed  it.  School  district  officers 
cannot  be  permitted  by  the  law  to  enter  into  a  written  con- 
tract with  a  teacher,  none  of  them  denying  its  validity 
for  ten  weeks,  or  half  the  term,  but  recognizing  it  by 
making  payments  upon  it,  in  which  payments  all  join, 
and  then,  after  the  teacher,  in  the  utmost  good  faith  and 
reliance  upon  the  contract,  has  taught  that  length  of 
time,  discharge  him  without  cause,  and  plead  in  bar  of 
his  payment  under  the  contract  that  they  never  met  and 
consulted  nor  took  corporate  action  in  hiring  him,  or 
made  any  record  in  a  book  of  the  execution  of  the  con- 
tract. It  appears  very  clearly  in  this  case  that  a  majority 
of  the  school  board  assented  to  this  contract  in  the  first 
place,  as  evidenced  by  their  executing  it.     It  was  after- 
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wards  ratified  by  all  three  of  them.  It  was  not  necessary 
that  there  should  be  a  direct  proceeding  with  an  express 
intent  to  ratify.  l  It  may  be  done  indirectly  and  by  acts 
of  recognition  or  acquiescence,  or  acts  inconsistent  with 
repudiation  or  disapproval.'  See  Scott  v.  Methodist 
Church,  50  Mich.  532  (15  N.  W.  891),  and  cases  there 
cited. 

"It  was  not  necessary  that  these  three  officers  should 
formally  meet  together,  pass  a  resolution  confirming  the 
contract,  and  record  it,  in  order  to  ratify  the  action  of 
the  moderator  and  director  in  hiring  the  plaintiff  and 
executing  the  contract  sued  upon.  Their  acts  in  draw- 
ing and  paying  the  orders  without  any  demur  or  protest 
were  a  sufficient  recognition  and  approval  of  the  contract. 
If  the  assessor  had  refused  payment  of  the  first  order 
drawn,  the  case  might  have  come  within  the  ruling  of 
Hazen  v.  Lerche,  47  Mich.  626  (11  N.  W.  413)  ;  but  here 
the  agreement  was  acted  upon  by  everybody  until  other 
controversies  arose,  and  then  it  was  too  late  to  take  ex- 
ception to  the  want  of  formalities  in  engaging  the  teacher 
or  executing  the  contract."  See,  also,  Hollowayy.  School 
Diet.,  62  Mich.  153  (28  N.  W.  764),— a  later  case  by  the 
same  court,  which  was  declared  to  come  within  the  prin- 
ciple thus  announced. 

2.  There  is  one  feature  of  the  case  at  bar  which  does 
not  seem  to  be  entirely  covered  by  the  foregoing  author- 
ities, and  that  concerns  the  question  made  touching  the 
authority  of  Snyder  to  act  as  director  of  the  district  on 
November  4,  the  date  upon  which  the  contract  purports 
to  have  been  signed.  But  if  it  be  conceded  that  Snyder's 
removal  from  the  district  ipso  facto  operated  as  a  vacation 
of  his  office,  and  that  he  had  actually  effectuated  a  change 
of  residence  at  the  time,  yet  the  testimony  is  clear  that 
he  assumed  and   continued   to   act   in   the   capacity  of 
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director,  and  exercised  duties  pertaining  to  the  office,  as 
though  no  change  had  taken  place  affecting  his  right  or 
authority  in  the  premises ;  and  we  think  he  must  be 
treated  as  a  de  facto  officer,  in  so  far  as  his  acts  may  affect 
the  plaintiff, —  she  being  a  third  party, —  and  that  the 
case  falls  within  the  reasoning  of  Hamlin  v.  Ka&safer,  15 
Or.  456  (15  Pac.  778,  3  Am.  St.  Rep.  176) . 

From  these  considerations  it  is  apparent  that  there  was 
evidence  pertinent  to  go  to  the  jury  upon  the  question  of 
ratification,  and  it  was  error,  therefore,  to  direct  a  ver- 
dict for  defendant  for  want  of  a  legal  contract  in  the  first 
instance.  The  judgment  will  be  reversed,  and  the  cause 
remanded  for  such  other  proceedings  as  may  seem  proper. 

Reversed. 


Decided  at  Pendleton,  13  August,  lhU8. 

j|  lio|  SWEEK  v.  JORGENSEN. 

[54  Pac.  150] 

1.  Collateral  Attack  — Jurisdiction.— An  action  for  trespass  on  plaintiff's 

premises  defended  on  the  ground  that  defendant  entered  on  an  established 
public  road  by  authority  of  the  road  supervisor  is  a  collateral  attack  on  the 
proceeding  establishing  the  road,  and  the  only  question  which  can  be  con- 
sidered is  that  of  the  Jurisdiction  of  the  county  court  in  the  establishment  of 
the  road :  Bewley  v.  Graves,  17  Or.  174,  applied. 

2.  Highways— Sufficiency  of  Notice.— Notice  that,  at  a  session  of  the 

41  county  court  for county,"  a  petition  will  be  presented  to  "  said  court " 

to  establish  a  road  "within  said  county"  along  a  certain  line  in  H.  county, 
sufficiently  shows,  as  against  collateral  attack,  that  the  petition  is  to  be  pre- 
sented to  the  county  court  of  H.  county. 

8.  Evidence  of  Posting  Notices.— Posting  of  notices  in  three  public  places 
within  the  vicinity  of  a  proposed  road  is  sufficiently  shown  by  affidavits 
designating  the  places  where  notices  were  posted,  as  a  barn  on  the  line  of  road, 
the  barn  of  V.  and  a  fence  at  the  east  end  of  the  road,  and  a  recital  in  the  Jour- 
nal entry  of  the  court  appointing  viewers  that  it  appeared  that  the  notice 
had  been  posted  in  "  three  of  the  most  public  places  along  the  line  of  the  pro- 
posed road  ":  Ixitimer  v.  1  Mian  wok  County,  22  Or.  291,  and  Cameron  v.  Wasco 
County,  27  Or.  318,  applied. 

From  Harney :  Morton  D.  Clifford,  Judge. 
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Action  by  C.  A.  Sweek  against  W.  N.  Jorgensen,  but 

defendant  has  judgment. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Jas. 
A.  Fee  and  Thornton  Williams,  with  an  oral  argument  by 
Mr.  Fee. 

For  respondent  there  was  a  brief  over  the  names  of 
Lionel  R.  Webster  and  John  W.  Biggs,  with  an  oral  argu- 
ment by  Mr.  Webster. 

Mr.  Justice  Wolverton  delivered  the  opinion  of  the 
court. 

1.  This  is  an  action  to  recover  damages  for  trespass 
upon  certain  premises  of  the  plaintiff.  The  defendant 
justifies  by  showing  that  he  entered  upon  an  established 
public  road  running  across  said  premises  under  the  di- 
rection and  by  authority  of  the  road  supervisor,  and  re- 
moved certain  fencing,  for  the  purpose  of  opening  such 
road  to  public  travel,  and  this  proceeding  challenges 
the  validity  of  its  establishment.  The  attack  is  collateral 
in  its  nature,  and  hence  our  inquiry  must  necessarily  be 
confined  to  the  question  of  jurisdiction  of  the  county 
court  in  the  premises.  Bewley  v.  Graves,  17  Or.  274,  20 
Pac.  322. 

2.  Two  reasons  are  urged  why  jurisdiction  did  not  at- 
tach. One  arises  upon  the  form  and  sufficiency  of  the 
notice,  and  the  other  upon  the  sufficiency  of  the  record 
to  show  that  it  was  posted  in  three  public  places  in  the 
vicinity  of  the  proposed  road,  as  required  by  law.  The 
notice  is  in  the  following  form  :  "To  All  Persons  Con- 
cerned :  You,  and  each  and  all  of  you,  will  take  notice 
that  the  undersigned  householders  for  Harney  County, 
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Oregon,  residing  in  the  vicinity  where  the  hereinafter 
described  road  is  proposed  to  be,  will  at  the  next  session 

of  the  county  court  for County,  Oregon,  towit, 

on  Wednesday,  the  4th  day  of  November,  A.  D.  1896, 
respectfully  present  to  said  court  a  petition  praying  said 
court  to  lay  out,  alter,  and  establish  a  county  road,  within 
said  county,  on  the  following  line  or  route,  towit :  Be- 
ginning at  the  southeast  corner  of  section  seven,  town- 
ship twenty -three  S.,  of  R.  31  E.,  W.  M.,  in  Harney 
County,  Oregon ;  thence,  due  west  one-half  mile,  along 
the  line  between  sections  seven  and  eighteen,  township 
twenty-three,  range  thirty-one,  to  the  southeast  corner  of 
the  southwest  fourth  of  section  seven,  township  23,  R. 
31  E.,  W.  M." 

It  is  claimed  that  because  of  the  blank  appearing  in 
the  notice  following  the  word  "  for,"  and  preceding  the 
word  "county,"  there  is  no  sufficient  indication  respect- 
ing the  court  to  which  it  was  intended  to  present  the  pe- 
tition. Just  why  the  name  of  the  county  was  not  filled 
in,  whether  from  oversight,  clerical  misprision,  or  other 
cause,  does  not  appear,  but,  from  an  inspection  of  the 
notice,  there  can  be  no  possible  doubt  touching  the  name 
intended  to  have  been  inserted.  The  wording  of  the 
notice  following  the  blank  demonstrates  the  proposition . 
We  quote  again  a  portion  of  the  notice  :  "  Will  *  *  * 
respectfully  present  to  said  court  a  petition  praying  said 
court  to  lay  out,  alter,  and  establish  a  county  road,  within 
said  county,  on  the  following  line  or  route  towit :  Be- 
ginning at  the  southeast  corner  of  section  seven,  town- 
ship twenty-three  S.,  of  R.  31  E.,  W.  M.,  in  Harney 
County,  Oregon  ;  thence,"  etc.  Thus,  it  is  apparent  that 
the  proposed  road  lies  within  the  county  in  which  the 
court  was  holdcn  to  which  it  was  intended  to  present  the 
petition,  which  was  the  County  of  Harney,  as  shown  by 
the  notice  itself.     Such  being  the  case,  no  one  could  have 
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been  misled  by  the  oversight  or  neglect  to  fill  in  the 
name  of  the  County  of  Harney  before  posting,  and  we 
think  the  notice  is  legally  sufficient  when  brought  in 
question  collaterally. 

3.  As  concerns  the  second  contention,  the  affidavit  of 
S.  W.  Miller  shows  that  he  posted  notices,  one  "  on  the 
south  side  of  the  old  stage  barn  on  the  line  of  the  pro- 
posed road,  and  one  at  the  court-house  door  in  Burns,  in 
said  Harney  County  and  State  of  Oregon ' ' ;  the  affida- 
vit of  C.  H.  Voegtly  that  he  posted  one  on  his  barn  in 
Burns,  Or.  ;  and  that  of  J.  W.  Biggs,  that  he  posted  one 
"on  a  fence  post  at  or  near  the  east  end  of  said  pro- 
posed road  "  ;  and  the  journal  entry  of  the  court  appoint- 
ing viewers  contains  the  following  recital :  "And  it  fur- 
ther appearing  the  notice  of  posting  said  petition  at  this 
time  has  been  fully  given,  as  required  by  law,  for  more 
than  thirty  days  prior  thereto,  by  posting  notice  thereof, 
duly  signed  by  more  than  twelve  of  the  lawful  petition- 
ers, in  three  of  the  most  public  places  along  the  line  of 
said  proposed  road,  one  of  said  notices  tacked  to  C.  H. 
Voegtly 's  barn,  one  of  said  notices  tacked  to  a  fence  post 
at  or  near  the  east  end  of  said  proposed  road,  and  one  of 
said  notices  on  the  south  side  of  the  old  stage  barn  on 
the  line  of  the  proposed  road,  and  also  by  posting  one  of 
such  notices  for  such  period  of  time  at  the  place  of  hold- 
ing court."  This  record  is  quite  sufficient,  by  legal  in- 
tendment, to  show  a  posting  in  three  public  places 
within  the  vicinity  of  the  proposed  road,  within  the  au- 
thority of  Latimer  v.  Tillamook  County,  22  Or.  291  (29 
Pac.  734),  and  Cameron  v.  Wasco  County,  27  Or.  318  (41 
Pac.  160) . 

The  distinction  sought  to  be  made  touching  the  opinion 
in  the  Latimer  caste,  that  it  was  rendered  solely  with  ref- 
erence to  the  ambiguity  produced  by  the  use  of  the  word 

88  Ob.- 18. 
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"  terminus  "  instead  of  "  termini  "  in  the  notice  is  un- 
tenable. It  will  be  noticed  that  the  affidavits  in  that  case 
recited  that  the  three  notices  were  posted  in  public 
places  in  the  vicinity  of  the  proposed  road,  one  each 
at  the  "  terminus,"  which  states  a  conclusion  only,  as  it 
respects  the  public  places  of  their  posting.  But  the  jour- 
nal entry  recites  the  posting  of  such  notices,  "  all  of 
which  were  in  public  places  in  the  vicinity  of  said  pro- 
posed road,  and  that  these  facts  were  made  satisfactorily 
to  appear  to  the  court,' '  thus  indicating,  in  effect,  that  it 
is  sufficient  if  it  be  made  satisfactorily  to  appear  to  the 
court  that  the  posting  was  in  public  places  within  the 
vicinity  of  the  road  by  evidence  at  the  hearing  otherwise 
than  by  affidavit.  So  it  was  held  "  that  the  proofs  on 
file,  with  the  findings  in  the  journal  entry,  sufficiently 
show  that  the  court  had  acquired  jurisdiction."  The 
affidavits  and  journal  entry  in  the  case  at  bar  show,  with 
even  greater  particularity  than  in  that  case,  the  places  of 
posting,  and  the  entry  recites  that  they  were  in  the 
"most  public  places  along  the  line  of  said  proposed 
road  "  ;  so  we  have  a  much  stronger  case  than  was  there 
presented.  The  judgment  of  the  court  below  must  there- 
fore be  affirmed. 

Affirmed. 

Decided  at  Pendleton,  13  August,  1898. 

BARNHART  r.    EHRHART. 

[54  Pac.  1»5] 

Trespass  — Pleading  and  Proof.— In  trespass,  where  land  is  described  as  a 
particular  lot,  without  giving  metes  and  bounds,  the  evidence  must  be  con- 
fined solely  to  that  lot,  and  will  not  include  trespass  on  other  realty  belong- 
ing to  plaintiff. 

Surveys  — Meandered  Links  —  Boundary.*  —  Where  a  government  surveyor 
fails  to  include  large  tracts  of  land  lying  between  the  meander  line  as  run 

♦Note.— In  42  L.  R.  A.  502  is  an  exhaustive  collection  of  authorities  on  the 
effect  of  bounding  a  grant  by  a  stream  or  tide  water,  showing  both  the  rule  and 
the  exceptions  thereto,  See  also  the  valuable  note  on  waters  as  boundary  lines, 
in  27  Am.  St.  Rep.  56.—  Reporter. 
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and  the  stream,  the  patents  for  lots  along  such  line,  though  referring  for  iden- 
tification to  the  official  plat  of  such  survey,  which  represents  the  meander 
line  as  the  border  of  the  water,  are  grants  only  to  the  meander  line  actually 
run. 

Disputable  Presumption  —  Government  Survey.— Under  the  general  pre- 
sumption that  official  duty  has  been  performed  it  will  be  supposed  that  a  line 
appearing  on  a  government  map  was  by  the  official  who  surveyed  the  ground 
actually  run  as  shown,  but  this  may  be  disputed. 

From  Umatilla:  Stephen  A.  Lowell,  Judge. 

Trespass  by  Geo.  A.  Barnhart  against  Geo.  Ehrhart, 

in  which  plaintiff  recovered  a  judgment  for  five  dollars. 

Defendant  appeals. 

Reversed. 


For  appellant  there  was  a  brief  over  the  names  of  Car- 
ter &  Haley,  with  an  oral  argument  by  Mr.  J.  II.  Raley. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  John  J.  Bailer  ay. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

This  is  an  action  to  recover  damages  for  an  alleged 
trespass.  It  is  alleged  in  the  complaint  that  about  July 
1,  1896,  plaintiff  was  the  owner  and  in  the  possession 
of  lots  3  and  4  of  section  21,  and  lots  5,  6,  7  and  8  of  sec- 
tion 22,  in  township  3,  of  range  33  E.  of  the  Willamette 
meridian,  in  Umatilla  County ;  that  about  July  1,  1896, 
defendant  wrongfully  entered  upon  said  premises,  broke 
down  the  enclosures  thereof,  trampled  upon  the  grass, 
dug  up  the  soil,  and  erected  a  building  thereon,  to 
plaintiff's  damage  in  the  sum  of  $250.  The  answer  hav- 
ing put  in  issue  the  allegations  of  the  complaint,  a  trial 
was  had,  resulting  in  a  verdict  and  judgment  for  plaintiff 
in  the  sum  of  $5,  from  which  defendant  appeals. 

The  evidence  tends  to  show  that  plaintiff  is  the  owner 
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in  fee  simple  of  said  lots,  as  evidenced  by  patents  from 
the  United  States  to  William  H.  Barnhart  and  Robert  A. 
Batty,  from  whom  he  derives  title,  either  directly  or  by 
mesne  conveyances.  It  also  appears  that  Wild  Horse 
Creek  flows  in  a  southwesterly  direction  through  said 
sections  and  township,  and  forms  the  northern  boundary 
of  a  part  of  the  Umatilla  Indian  reservation.  The  town- 
ship was  originally  surveyed  in  November,  1864,  and  the 
field  notes  thereof  show  that  the  dry  bed  of  a  creek 
crosses  the  east  boundary  of  section  22  at  a  point  25 
chains  and  80  links  north  of  the  southeast  corner  of  said 
section ;  that  it  crosses  the  line  between  sections  21  and 
22  at  a  point  20  chains  and  40  links  north  of  the  south 
boundary  of  said  sections ;  and  also  crosses  the  south 
boundary  of  section  21  at  a  point  36  chains  and  50  links 
west  of  the  southeast  corner  of  said  section.  A  plat  of 
this  survey,  prepared  from  the  field  notes,  was  approved 
by  the  surveyor-general  January  24,  1865,  but  this  plat 
was  amended  from  the  field  notes  of  a  survey  made  in 
June,  1871,  of  the  exterior  boundaries  of  the  Umatilla 
Indian  reservation,  and  a  line,  representing  this  survey, 
is  traced  on  the  original  plat  of  said  township,  which 
crosses  said  sections  at  the  points  indicated  in  the  origi- 
nal field  notes  as  "  the  dry  bed  of  a  creek,"  on  the  north 
side  of  which  the  territory  is  represented  as  being  divided 
into  lots  which  are  numbered  as  described  in  the  com- 
plaint, and  contain  the  quantity  of  land  stated  in  the 
grants  from  the  United  States.  This  plat,  as  amended, 
was  reapproved  June  21,  1872,  and  a  tracing  therefrom, 
containing  said  sections,  certified  to  by  the  surveyor- 
general,  being  in  evidence,  tends  to  show  that  it  is  the 
"official  plat  of  the  survey  of  said  lands,  returned  to  the 
general  land  office  by  the  surveyor-general,"  as  recited 
in  said  patents. 

The  course  of  Wild  Horse  Creek  was  meandered  in 
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September,  1887,  and  from  the  field  notes  of  the  survey 
thereof  another  plat  was  made,  which  was  approved 
June  14,  1890 ;  and  a  tracing  therefrom,  showing  said 
sections,  certified  to  by  the  surveyor-general,  was  intro- 
duced in  evidence,  and  tends  to  show  that  said  meander 
line  crosses  the  section  lines  at  the  points  indicated  as 
"  the  dry  bed  of  a  creek,"  but  there  is  quite  a  divergence 
between  these  plats  as  to  the  location  of  said  creek  and 
the  exterior  boundary  of  the  reservation  at  all  other 
points.  The  line  representing  the  boundary  of  the  reser- 
vation on  the  amended  plat  commences  at  the  east  boun- 
dary of  section  22,  and  runs  thence  in  a  northwesterly 
direction  to  the  center  of  said  section,  thence  in  a  south- 
westerly direction  until  it  crosses  the  line  between  sec- 
tions 21  and  22,  thence  west  and  thence  south  to  the 
south  boundary  of  section  21 ;  while  the  meander  line  of 
said  stream  as  represented  on  the  last  plat  begins  at  the 
same  point  as  on  the  preceding  plat,  but  curves  in  oppo- 
site directions ;  then,  converging,  intersects  the  lines  at 
the  points  indicated.  J.  W.  Kimball,  the  county  sur- 
veyor of  said  county,  appearing  as  a  witness  for  the  de- 
fendant, testifies,  in  substance,  that  he  resurveyed  that 
part  of  the  exterior  boundary  line  of  the  Umatilla  Indian 
reservation  running  through  section  22,  as  shown  by  the 
field  notes  from  which  the  plat  approved  June  21,  1871, 
was  prepared,  and  that  he  also  retraced  the  meander  line 
of  Wild  Horse  Creek  through  said  section  22,  as  appears 
by  the  field  notes  which  formed  the  basis  of  the  plat  ap- 
proved June  14,  1890,  and  that  these  lines  were  situated 
in  places  from  a  quarter  to  a  third  of  a  mile  apart ;  and 
that,  if  the  south  boundary  of  the  lots  described  in  the 
complaint,  which  contain  134.14  acres,  was  extended  to 
said  creek,  the  land  so  included  would  be  152.76  acres 
more  than  is  indicated  on  the  official  plat,  and  recited  in 
the  patents.     This  witness,  however,  does  not  say  that 
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he  found  any  evidence  of  the  survey  of  the  exterior  boun- 
dary of  said  reservation,  the  field  notes  of  which  formed 
the  basis  of  the  amended  plat.  Plaintiff  testifies  that  the 
lots  described  in  the  complaint  are  bounded  by  Wild 
Horse  Creek,  and  that  he  has  been  in  possession  of  the 
tract  of  land  lying  north  of  said  creek  about  30  years. 

It  will  be  observed  from  this  testimony  and  other  evi- 
dence that  plaintiff  contended  at  the  trial  that  the  lots  de- 
scribed in  the  complaint  extended  to  Wild  Horse  Creek, 
while  defendant  maintained  that  lying  between  these  lots 
and  said  creek  was  a  tract  of  %  government  land  upon 
which  he  sought  to  perfect  a  homestead  entry.  Under 
the  theories  advanced  by  the  respective  parties,  the  loca- 
tion of  the  line  as  it  was  run  upon  the  ground  in  1871 
became  important,  and  was  necessarily  decisive  of  the 
action.  If  plaintiff  had  described  the  several  lots  by 
metes  and  bounds  in  suGh  a  manner  as  to  make  Wild 
Horse  Creek  the  southern  boundary  thereof,  the  evidence 
of  the  trespass  would  not  be  confined  to  the  particular  lots 
mentioned  in  the  complaint,  but  might  apply  to  any  part 
of  the  land  included  within  such  boundaries.  Poor  v. 
Gibson,  32  N.  H.  415.  But,  inasmuch  as  the  premises 
are  described  as  lots,  the  court  properly  gave  the  jury  the 
following  instruction:  "Before  you  can  find  for  the 
plaintiff,  you  must  find  that  the  trespass  was  committed 
and  the  injury  done  to  the  lots  described  in  plaintiff's 
complaint,  or  upon  some  one  of  them.  If  you  find  the 
injury  was  done  or  the  trespass  committed  upon  lots  or 
lands  other  than  those  described  in  the  complaint,  though 
the  plaintiff  may  have  been  in  possession  of  such  other 
lots  or  lands,  yet  plaintiff  cannot  recover  under  the  alle- 
gations of  the  complaint."  An  action  of  trespass  for 
injury  to  real  property  is  properly  brought  to  recover 
damages  arising  from  a  deprivation  of  the  possession 
thereof,  in  which  case  the  title  thereto  is  not  an  import- 
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ant  factor,  and  becomes  of  consequence  only  as  it  serves 
to  create  the  presumption  that  the  owner  of  real  prop- 
erty is  entitled  to  the  possession.  Tested  by  this  rule, 
the  statement  in  the  complaint  that  plaintiff  had  been  in 
possession  of  said  lots,  of  which  he  had  been  deprived 
by  defendant,  was  a  material  averment,  and  the  evidence 
necessary  to  sustain  it  should  show  that  the  trespass  com- 
plained of  was  committed  upon  the  premises  described  in 
the  pleading. 

As  tending  to  support  defendant's  theory  of  the  south- 
ern boundary  of  said  lots,  his  counsel  requested  the  court 
to  give,  among  others,  the  following  instructions  to  the 
jury,  which  it  refused,  towit :  "  I  instruct  you  further 
that  if  you  find  from  the  evidence  offered  in  this  case  that 
there  existed  at  the  time  of  the  government  survey  and 
plat  of  the  meander  line  of  the  reservation  a  quantity  of 
upland  between  the  meander  line  and  the  channel  of 
Wild  Horse  Creek,  covered  with  a  natural  growth  of  veg- 
etation, and  such  tract  of  land  was  equal  to  or  greater  in 
area  than  the  adjacent  lots  lying  north  of  the  meander 
line  and  claimed  by  plaintiff,  then  you  may  consider  this 
fact  as  a  circumstance  tending  to  show  that  the  meander 
.line  was  intended  as  the  south  boundary  of  the  lots 
claimed  by  plaintiff,  regardless  of  the  location  of  the 
creek.  I  instruct  you  that  a  meander  line  is  a  line  run 
by  the  surveyor  for  the  purpose  of  determining  the  sinu- 
osity of  the  stream  and  the  area  of  the  lots,  and  where 
such  line  in  fact  meanders  the  stream,  under  the  laws  of 
this  state  the  boundary  of  the  lots  described  would  be 
the  center  of  the  channel  of  the  stream,  and  not  the  me- 
ander line  as  run  on  the  shore.  If,  however,  you  find 
from  the  evidence  in  this  case  that  there  is  a  wide  and 
material  divergence  between  the  meander  line  as  run  by 
the  surveyor  and  the  north  bank  of  the  stream,  as  it  ex- 
isted at  the  time  of  the  survey,  then  I  instruct  you,  as  a 
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matter  of  law,  that  the  meander  line  as  run  by  the  sur- 
veyor upon  the  ground,  and  not  the  stream,  should  be 
taken  as  the  southern  boundary  of  the  lots  described  in 
plaintiff's  complaint.' ' 

In  making  the  original  survey  of  public  land  border- 
ing upon  arms  of  the  sea,  lakes,  and  navigable  rivers, 
the  surveyor  is  required  to  run  meander  lines  for  the  pur- 
pose of  fixing  the  general  average  of  the  sinuosities  of  the 
shores  or  banks  of  such  bodies  or  streams  of  water  as  a 
means  of  ascertaining  the  area  of  each  tract  the  contour 
of  which  is  rendered  irregular  by  such  obstacles,  and 
from  the  field  notes  of  the  survey  an  official  plat  is  pre- 
pared, which,  when  approved  by  the  surveyor-general, 
usually  represents  the  meander  line  as  the  border  of  the 
water,  and  demonstrates  that  the  water  course  or  body 
of  water,  and  not  the  meander  line  as  actually  run  on  the 
land,  constitutes  the  boundary  thereof:  Railroad  Co.  v. 
Schurmeir,  74  U.  S.  (7  Wall.  272) ;  Hardin  v.  Jordan,  140 
U.  S.  406  (11  Sup.  Ct.  808-838).  But  when,  for  any 
reason,  the  surveyor  omits  to  include  large  tracts  of  land 
lying  between  the  meander  line  as  surveyed  or  as  pre- 
tended to  have  been  run  upon  the  ground  and  such 
streams  or  bodies  of  water,  the  patents  for  the  lots,  though  • 
referring  to  the  official  plat  of  such  survey  for  identifica- 
tion, are  not  equivalent  to  a  conveyance  of  the  premises 
to  such  navigable  stream,  lake,  or  bay,  but  are  grants 
limited  by  such  meander  line  :  Fulton  v.  Frandolig,  63 
Tex.  330  ;  Granger  v.  Swart,  1  Woolw.  88,  90  (Fed.  .Cas. 
No.  5,685);  Lammers  v.  Nissen,  4  Neb.  245;  Bissell  v. 
Fletcher,  19  Neb.  725  (28  N.  W.  303);  Glenn  v.  Jeffrey,  75 
Iowa,  20  (39  N.  W.  160);  James  v.  Howell,  41  Ohio  St. 
696  ;  Shoemaker  v.  Hatch,  13  Nev.  261 ;  Martin  v.  Carlin, 
19  Wis.  454  (88  Am.  Dec.  696) ;  Fuller  v.  Shcdd,  161  111. 
462  (52  Am.  St.  Rep.  380,  33  L.  R.  A.  146,  44  N.  E. 
286);  Ayers  v.  Watson,  137  U.  S.  584  (11  Sup.  Ct.  201). 
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Tested  by  this  exception  to  the  general  rule  applicable  to 
the  survey  of  public  land,  we  think  defendant  was  en- 
titled to  an  instruction  illustrative  of  his  theory  of  the 
case,  and,  this  being  so,  inasmuch  as  the  court  did  not 
embrace  the  subject  in  its  general  charge,  it  erred  in  re- 
fusing to  give  the  first  instruction  requested. 

Plaintiff  contended  that,  inasmuch  as  the  channel  of 
Wild  Horse  Creek  formed  the  boundary  of  the  Indian 
reservation,  the  survey  of  the  latter  in  1871  must  be 
regarded  as  the  meander  of  said  creek,  and,  this  being  so, 
that  6tream  forms  the  south  boundary  of  his  land  ;  while 
defendant  maintains  that  the  boundary  line  of  the  reser- 
vation was  located  on  the  ground  at  such  an  unreason- 
able distance  from  the  creek  as  to  show  that  said  bound- 
ary, and  not  the  creek,  formed  the  south  boundary  of 
the  lots  described  in  the  complaint.  The  person  who, 
in  1871,  surveyed  the  boundary  of  the  reservation,  was 
a  deputy  surveyor-general,  and,  being  a  public  officer, 
it  will,  under  the  presumption  that  official  duty  has  been 
regularly  performed,  be  presumed  that  the  line  so  run 
by  him  was  the  meander  of  Wild  Horse  Creek  ;  but  such 
presumption  is  disputable,  and  defendant,  having  intro- 
duced testimony  tending  to  show  that  such  boundary  line 
was  located  from  about  one-fourth  to  one-third  of  a  mile . 
from  the  creek,  was  entitled  to  an  instruction  upon  the 
effect  of  such  survey,  if  the  jury  found  that  it  had  been 
so  made.  The  boundary  of  an  Indian  reservation  is 
treated  as  an  obstacle  to  the  survey  of  public  lands  by 
legal  subdivisions.  Rev.  St.  §  2395.  True,  the  second 
instruction  requested  seems  to  treat  such  boundary  as  a 
non-navigable  river,  but  when  it  is  remembered  that  the 
boundary  was  indicated  as  "  the  bed  of  a  dry  creek  "  we 
think  the  proposed  instruction  contains,  in  the  main, 
such  a  statement  of  the  law  applicable  to  defendant's 
theory  of  the  boundary  line  of  said  lots  as  should  have 
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been  given  to  the  jury,  and,  failing  in  this  respect,  the 
court  erred.  If  the  evidence  had  shown  that  Wild 
Horse  Creek  was  a  stream  of  any  importance,  the  name 
and  location  of  which  were  indicated  on  the  official  plat, 
from  which  it  appeared  that  the  lots  in  question  bordered 
thereon,  decisions  may  be  produced  which  would  author- 
ize the  jury  to  have  found  the  creek  boundary  to  be 
where  the  plat  of  the  survey  located  it.  Bates  v.  Railroad 
Co.,  1  Black  204;  Schurmeier  v.  St.  Paul  Railroad  Co., 
10  Minn.  82  (88  Am.  Dec.  59).  The  field  notes  of  the 
survey  of  1871  do  not  purport  to  be  a  meander  of  Wild 
Horse  Creek,  nor  does  the  amended  plat  contain  the 
name  of  that  stream,  and,  as  the  original  field  notes 
showed  "the  bed  of  a  dry  creek"  at  the  section  lines 
crossed  by  Wild  Horse  Creek,  it  may  be  that  the  sur- 
veyor erred  in  locating  the  boundary  of  the  Indian  reser- 
vation, in  view  of  which  the  instruction  requested  became 
important ;  and  hence  it  follows  that  the  judgment  is 

reversed,  and  a  new  trial  ordered. 

Reversed. 


88 

282| 

85 

518 

83 

282 

37 

448 

87 

450 

88 

354 

38 

J*2 

40 

132 

,  33    282' 

\J?  178a 


Decided  at  Pendleton,  13  August;  rehearing  denied  17  October,  1888. 
MEUAULEN  v.  MOSGROVE. 

[MPac.200] 

Negligence  —  Construction  of  Pleadings.— A  complaint  alleging  that  de- 
fendants operated  an  engine  on  premises  adjoining  plaintiff's;  that  In  so  op- 
erating It  they  negligently  took  the  fire  from  It  and  placed  the  same  on  the 
ground  in  the  straw  and  stubble,  and  thereby,  through  negligence,  permit  ted 
the  fire  so  taken  from  the  engine  to  spread  and  burn  over  said  straw  and 
stubble,  and  Into  plaintiffs  field,  and  thereby,  through  defendant's  negli- 
gence, the  fire  destroyed  property  on  plaintiff's  premises,  charges  only  negli- 
gence In  putting  the  fire  in  an  improper  place,  and  not  negligence  In  failing 
to  extinguish  it  after  It  has  been  taken  from  the  engine. 

Allegata  et  Probata.  —  An  allegation  that  fire  was  negligently  taken  from 
defendant's  engine  used  for  threshing  and  placed  upon  the  ground  In  and 
about  the  stubble,  from  which  It  communicated  to  and  consumed  plaintiffs 
property  Is  not  sustained  by  evidence  that,  defendants  were  negligent  In  not 
properly  extinguishing  the  fire  after  it  had  been  properly  taken  from  the  en- 
gine. Woodward  v.  Or.  Ry.  <fc  N«v.  f*>.,  18  Or.  2X8,  and  Knahtln  v.  Or.  Short 
Line  Ry.  (h.f  21  Or.  130,  applied.    Wolvkrton,  J.f  dissents. 
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Remanding  Cause— Leave  to  Answer.  — Upon  the  remandment  of  a  cause 
by  the  appellate  court  for  further  proceedings  In  the  court  below  It  is  for  the 
latter  to  determine  in  the  first  instance  whether  a  party  shall  be  given  leave 
to  plead  over.  Powell  v.  Dayton,  etc.,  ifc.  R.  Co.,  14  Or.  22,  and  State  ex  rel.  v. 
Metschan,  32  Or.  372,  followed. 

From  Umatilla  :     Stephen  A.  Lowell,  Judge. 

This  is  an  action  to  recover  damages  for  the  destruc- 
tion by  fire  of  certain  personal  property  belonging  to  the 
plaintiff,  alleged  to  have  been  caused  by  the  negligence 
of  the  defendants.  The  facts  are  that  during  the  harvest 
season  of  1897  defendants  were  engaged  in  operating  a 
threshing  machine  in  Umatilla  County,  the  motive  power 
of  which  was  a  steam,  straw-burning  engine  commonly 
used  for  such  purpose.  This  engine  was  so  constructed 
that  the  only  way  of  removing  ashes  or  cinders  therefrom 
was  by  means  of  a  trapdoor  in  the  bottom  of  the  ashpan, 
which  was  swung  on  a  rod  through  the  center,  so  that  by 
tipping  it  the  ashes  would  drop  to  the  ground.  It  was 
customary  to  wet  the  ground  with  a  hose  attached  to  the 
engine  before  and  after  the  ashes  had  been  dumped,  in 
order  to  prevent  danger  from  fire.  In  the  course  of  a 
day  it  was  necessary  to  thus  remove  the  ashes  several 
times,  the  amount  varying  from  a  very  small  quantity  to 
,  a  bucketfull,  and  the  frequency  according  to  the  quan- 
tity of  grain  threshed  at  each  setting.  Water  for  use  in 
the  engine  and  for  other  purposes  in  and  about  the  opera- 
tion of  the  machinery  was  hauled  in  a  large  tank,  which 
usually  stood  near  the  back  part  of  the  engine,  where  the 
straw  was  fed  into  it.  On  Saturday,  August  7th,  the 
defendants  were  threshing  in  the  field  of  one  Bergmann, 
and  about  1  o'clock  in  the  afternoon  moved  from  one  set- 
ting to  another.  Before  doing  so,  the  engineer  and  fire- 
man dumped  the  ashes  from  the  engine  on  the  ground  in 
the  customary  manner,  wetting  them  down  with  the  hose, 
and  after  the  engine  had  been  removed,  William  Mos- 
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grove,  who  was  in  charge  of  the  grain  for  Bergmann, 
and  also  foreman  of  the  threshing  outfit,  again  wet  down 
the  ashes  with  a  hose  attached  to  the  water  tank,  which 
was  still  in  position.  The  day  was  calm,  hot  and  sultry 
until  about  sundown,  or  a  little  after,  when  the  wind 
arose,  and  between  9  and  10  o'clock  that  night  increased 
to  quite  a  gale,  and  caused  the  fire,  which  seems  to  have 
remained  in  the  ashes,  to  communicate  to  the  stubble 
and  inflammable  material,  and  sweep  over  the  Bergmann 
field  into  the  adjoining  field  of  plaintiff,  and  burn  up  and 
destroy  a  large  quantity  of  wheat,  straw,  and  stubble 
pasture  belonging  to  him ;  and  this  action  is  brought  to 
recover  the  value  of  the  property  thus  destroyed. 

The  complaint,  after  alleging  the  ownership  and  value 
of  the  property,  avers  that  on  or  about  the  7th  day  of 
August,  1897,  the  defendants  entered  upon  the  land  lying 
immediately  south  of  and  adjacent  to  the  lands  of  the 
plaintiff,  "with  an  engine  known  as  a  *  Stillwater  Min- 
nesota Engine,'  which  said  engine  was  thereupon  oper- 
ated by  these  said  defendants,  their  agents  and  servants, 
by  means  of  fire  ;  and  that  these  defendants,  their  agents 
and  servants,  in  so  operating  such  engine  with  fire,  care- 
lessly, negligently,  and  without  due  or  proper  regard  or 
caution  for  the  safety  of  the  premises  upon  which  they 
were  located,  and  without  due  regard  or  caution  for  the 
safety  of  the  personal  property  of  this  plaintiff,  located 
on  the  lands  adjacent  thereto,  did  take  and  allow  and 
permit  the  fire  to  be  taken  from  said  engine,  and  placed 
upon  the  grounds  in  and  about  the  straw  and  stubble, 
*  *  *  and  thereby,  through  wanton  carelessness  and 
negligence,  and  without  due  caution,  allowed  and  per- 
mitted the  fire  so  taken  from  said  engine  to  spread  and 
burn  over  and  through  the  stubble  and  straw  upon  said 
last-named  premises,  and  into  the  field  of  this  plaintiff, 
upon  which  the  aforesaid  personal  property  was  located, 
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and  thereby,  through  the  negligence  and  carelessness  and 
want  of  caution  on  the  part  of  the  defendants,  their  agents 
and  servants,  the  said  fire  did,  on  or  about  the  said  7th 
day  of  August,  1897,  destroy,  consume,  and  burn  up  the 
personal  property  of  plaintiff  as  aforesaid,  to  plaintiff's 
injury  and  damage  in  the  sum  of  $3,842.60."  The  an- 
swer denied  the  negligence  charged  in  the  complaint,  and 
upon  the  issue  thus  joined  the  cause  was  tried  before  a 
jury,  and  resulted  in  a  verdict  and  judgment  in  favor  of 

plaintiff,  and  defendants  appeal. 

Reversed. 

For  appellants  there  was  a  brief  over  the  name  of  Bai- 
ler ay  &  Hailey,  with  an  oral  argument  by  Mr.  Thou.  G. 
Hailey. 

For  respondent  there  was  a  brief  over  the  names  of  Car- 
ter &  Raley  and  Stillman  &  Pierce,  with  an  oral  argument 
by  Messrs.  A.  D.  Stillman  and  J.  H.  Raley. 

Mr.  Justice  Bean,  after  making  the  foVegoing  state- 
ment of  the  facts,  delivered  the  opinion  of  the  court. 

The  notice  of  appeal  contains  several  assignments  of 
error,  but  they  present  practically  only  two  questions  : 
First,  error  of  the  court  in  overruling  defendants'  motion 
for  nonsuit,  made  at  the  close  of  plaintiff's  testimony ; 
and,  second,  error  of  the  court  in  ruling  and  instructing 
the  jury,  in  substance,  that  the  plaintiff  was  entitled  to 
recover  in  this  action  if  it  appeared  that  the  fire  which 
consumed  his  property  was  the  result  of  the  carelessness 
and  negligence  of  the  defendants  in  not  caring  for  and 
extinguishing  the  fire  contained  in  the  ashes  taken  from 
the  engine,  although  they  were  not  negligent  or  careless 
in  taking  the  ashes  from  the  engine,  and  placing  them 
upon  the  ground  in  and  about  the  straw  and  stubble. 
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These  two  alleged  errors  involve  practically  the  same 
point,  for  there  seems  to  have  been  no  proof  of  negli- 
gence in  the  operation  of  the  engine.  The  ashes  were 
taken  therefrom  in  the  ordinary  and  customary  way,  and 
the  evidence  shows  that  due  care  was  exercised  in  doing 
so.  The  ground  was  first  wet  down,  and  the  ashes,  after 
they  were  dumped,  were  wet  with  the  hose,  both  before 
and  after  the  removal  of  the  engine.  It  is  true  there  was 
evidence  tending  to  show  that  some  fire  was  left  in  the 
ashes,  unextinguished,  which  was  uncovered  by  the  wind 
storm,  and  probably  communicated  to  the  adjoining 
straw  and  stubble,  and  thus  spread  into  the  plaintiff's 
field,  and  consumed  his  property ;  but  that  fact  is  not 
evidence  of  negligence  in  taking  the  ashes  from  the 
engine,  and  placing  them  upon  the  ground  at  an  unsuit- 
able place,  although  it  might  be  evidence  tending  to 
show  that  proper  effort  had  not  been  made  to  extinguish 
the  fire  therein  before  leaving  the  field.  The  negligence 
of  the  defendants,  if  any,  consisted  in  the  fact  that  they 
did  not  use  due  care  and  caution  in  the  attempt  to  ex- 
tinguish the  fire  taken  from  the  engine  and  dumped  on 
the  ground,  and  both  the  motion  for  a  nonsuit  and  the 
instructions  of  the  court  involve  the  question  as  to 
whether  the  complaint  charges  the  defendants  with  neg- 
ligence in  this  particular.  It  is  settled  law  in  this  state, 
as  well  as  elsewhere,  that  in  an  action  of  this  character 
the  plaintiff  cannot  allege  negligence  in  one  particular, 
and  on  the  trial  prove  and  recover  upon  another,  but 
that,  where  the  complaint  specifies  the  particular  act  of 
negligence  relied  on,  the  trial  must  be  had  on  the  issue 
thus  made.  Woodward  v.  Or.  Ry.  &  Nav.  Co.,  18  Or. 
289  (22  Pac.  1076);  Knahtlay.  Or.  Short  Line  Ry.  Co., 
21  Or.  136,  142  (27  Pac.  91).  For  a  learned  discussion 
of  the  "necessity  of  alleging  what  you  intend  to  prove 
in  negligence  cases,"  in  view  of  the  adjudication,  refer- 
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ence  is  made  to  an  article  by  Mr.  Seymour  D.  Thompson 
in  30  Am.  Law  Rev.  827. 

Now,  no  negligence  can  be  imputed  to  the  defendants 
from  the  mere  fact  that  ashes,  which  necessarily  con- 
tained some  fire,  were  taken  from  the  engine  and  placed 
upon  the  ground.  They  were  engaged  in  a  lawful  busi- 
ness, and  had  a  right  to  use  fire  in  the  operation  of  their 
engine,  and  to  dump  the  ashes  on  the  ground.  Indeed, 
there  was  no  other  way  of  removing  them,  and  hence  no 
action  lies  for  doing  so,  unless  negligence  appears  either 
in  dropping  them  at  a  place  where  the  fire  which  might 
be  contained  therein  would  be  likely  to  communicate  to 
inflammable  material,  and  thus  spread  over  the  adjoin- 
ing field,  or,  after  dropping  them  at  a  suitable  and 
proper  place,  in  failing  to  exercise  due  care  and  caution 
to  extinguish  the  fire  therein.  If,  on  account  of  negli- 
gence in  either  of  these  particulars,  the  plaintiff's  prop- 
erty was  consumed,  the  defendants  would  be  liable,  but 
they  are  separate  and  distinct  grounds  of  liability.  The 
proof  of  one  will  not  justify  a  recovery  on  a  specified 
allegation  of  the  other.  Every  person  may  lawfully  set 
out  fire  on  his  own  premises  for  the  purposes  of  hus- 
bandry, or  for  any  other  lawful  purpose,  and  he  is  not 
liable  for  an  injury  to  his  neighbor  resulting  therefrom 
unless  he  is  guilty  of  negligence  in  setting  out  the  fire 
at  an  improper  or  unsuitable  time,  or  in  not  using  reason- 
able care  and  diligence  to  prevent  it  spreading  and  doing 
injury  to  the  property  of  others.  Hewey  v.  Nourse,  54 
Me.  256;  Higgins  v.  Dewey,  107  Mass.  494  (9  Am.  Rep. 
63).  But  it  has  been  held  that  an  allegation  that  a 
defendant  negligently  and  carelessly  set  fire  to  inflam- 
mable material  on  his  own  premises,  which  communi- 
cated to  and  consumed  the  property  of  the  plaintiff,  is 
insufficient  to  admit  proof  or  sustain  a  recovery  on  the 
ground  of  negligence  in  allowing  the  fire  to  escape  or 
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communicate  to  plaintiff's  property.  Pittsburgh  &  St. 
Louis  Railroad  Co.  v.  Culver,  60  Ind.  469;  Pittsburgh  & 
St.  Louis  Railroad  Co.  v.  Hixon,  79  Ind.  111.  So,  in  this 
case,  an  allegation  that  the  defendants  negligently  and 
carelessly  did  take  and  permit  the  fire  to  be  taken  from 
the  engine,  and  placed  upon  the  ground  in  and  about 
the  straw  and  stubble,  and  thereby  allowed  it  to  commu- 
nicate to  and  consume  the  plaintiff's  property,  would  be 
insufficient  to  justify  a  recovery  on  the  sole  ground  that 
they  were  negligent  in  not  extinguishing  the  fire  after  it 
had  been  taken  from  the  engine. 

The  averments  of  the  complaint  are  somewhat  involved, 
and  it  is  not  entirely  clear  whether  the  pleader  intended 
to  confine  the  charge  of  negligence  to  the  operation  of 
the  engine  by  taking  and  permitting  the  fire  to  be  taken 
therefrom,  and  placed  on  the  ground  in  and  among  in- 
flammable material,  and  by  that  means  allow  and  permit 
it  to  burn  over  the  straw  and  stubble  and  into  the  field 
of  the  plaintiff,  and  consume  and  destroy  the  property 
described  in  the  complaint,  or  whether  he  intended  to 
charge  both  negligence  in  the  operation  of  the  engine  in 
the  particulars  referred  to  and  in  failing  to  extinguish 
the  fire  after  it  had  been  taken  from  the  engine.  But  it 
seems  to  us  the  better  construction  of  the  pleading  is, 
and  its  averments,  omitting  all  surplusage  and  unnec- 
essary repetition,  are,  that  the  defendants,  while  operat- 
ing an  engine,  did  carelessly  and  negligently,  and  with- 
out due  or  proper  regard  or  caution,  take  and  permit  the 
fire  to  be  taken  therefrom,  and  placed  upon  the  ground 
in  and  about  the  straw  and  stubble,  and  thereby  —  that 
is,  by  that  means,  or  in  consequence  of  that  —  allowed 
and  permitted  such  fire  to  spread  and  burn  over  and 
through  the  stubble  and  straw  into  the  field  of  the 
plaintiff,  and  burn  up  his  property.  The  allegation  that 
the  fire  was  negligently  taken  and  permitted  to  be  taken 
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from  the  engine,  and  placed  upon  the  ground  in  and 
about  the  straw  and  stubble,  is  connected  with  the  state- 
ment that  the  defendants  allowed  and  permitted  it  to 
spread  and  burn  over  and  through  the  stubble  and  straw 
and  into  the  field  of  the  plaintiff  by  the  word  "  thereby," 
which,  acccording  to  the  definition  given  by  the  lexicogra- 
phers, signifies  "by  that  means,"  or  "in  consequence 
of  that,"  and  therefore  the  pleading  should  be  read  as  if 
it  alleged  that  by  means  of  or  inv  consequence  of  the 
negligence  of  the  defendants  in  taking  the  fire  from  the 
engine  and  placing  it  upon  the  ground  in  and  among  the 
straw  and  stubble  it  was  allowed  and  permitted  to 
spread  and  burn  over  and  through  the  field  of  Bergmann, 
and  into  the  fields  of  the  plaintiff,  and  consume  and 
destroy  his  property.  This  construction  gives  to  the 
language  of  the  complaint  its  ordinary  and  generally 
accepted  meaning,  while,  to  adopt  the  construction  con- 
tended for  by  the  plaintiff,  it  would  be  necessary  to 
reject  as  surplusage  words  which  are  material,  and  which 
perform  an  important  office  in  construing  the  pleading. 

If  the  complaint  had  alleged  that  the  defendants  neg- 
ligently omitted  to  extinguish  the  fire,  and  by  reason  of 
such  negligent  omission  it  was  communicated  to  the 
stubble,  and  carried  or  spread  into  the  plaintiff's  field, 
and  destroyed  his  property,  evidence  that  there  was  fire 
in  the  ashes  some  time  after  the  defendants  left  the  prem- 
ises would  perhaps  have  been  sufficient  to  have  carried  the 
case  to  the  jury ;  but  the  complaint  does  not  charge  the 
defendants  with  negligence  in  this  particular,  but  in  tak- 
ing the  fire  from  the  engine,  and  placing  it  on  the  ground 
in  and  among  inflammable  material.  In  other  words, 
the  act  of  negligence  charged  is  in  placing  the  fire 
on  the  ground  at  an  improper  and  unsuitable  place, 
where  it  was  likely  to  spread,  and  destroy  the  plaintiff's 

38  Or.—  lfl. 
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property,  and  not  in  negligently  omitting  to  extinguish 
it  after  being  so  placed.  In  short,  the  allegations  of  the 
complaint  are  of  positive  acts  of  commission,  and  not  of 
omission.  Nor,  as  a  matter  of  fact,  is  there  any  allega- 
tion that  the  defendants  permitted  or  allowed  the  fire  to 
spread,  except  as  a  result  of  the  negligent  act  of  placing 
it  on  the  ground  in  and  among  the  straw  and  stubble. 
The  gist  of  the  negligence  charged  in  the  pleading  is  in 
placing  ashes  containing  fire  in  and  among  inflammable 
material,  and  the  spread  of  the  fire  is  averred  as  a  conse- 
quence of  such  primary  negligent  act.  It  follows  from 
these  views  that  the  court  was  in  error  in  holding  that 
the  plaintiff  could  recover  under  the  allegations  of  the 
complaint  if  the  defendants  were  negligent  in  not  extin- 
guishing the  fire  before  leaving  the  field,  although  they 
may  not  have  been  negligent  in  the  operation  of  the  en- 
gine, or  in  depositing  the  ashes  on  the  ground  at  an  un- 
suitable place.  The  judgment  is  therefore  reversed,  and 
the  cause  remanded  for  such  further  proceedings  as  may 
be  proper,  not  inconsistent  with  this  opinion. 

Reversed. 

Wolverton,  J.  I  am  constrained  to  dissent  from  the 
conclusion  of  my  associates  herein,  as  I  am  strongly  im- 
pressed that  by  reasonable  intendment  and  construction 
the  complaint  states  a  cause  of  action  for  negligently  and 
without  due  caution  allowing  and  permitting  the  fire  to 
spread  and  escape,  as  well  as  in  carelessly  and  negli- 
gently taking  it  from  the  engine,  and  placing  it  upon  the 
ground  in  and  about  the  straw  and  stubble  in  the  first 
instance.  Such  a  construction  would  affirm  the  judg- 
ment. 
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On  Petition  for  Rehearing. 
Mr.  Justice  Bean  delivered  the  opinion. 

It  is  now  insisted  that  the  court  was  in  error  in  assum- 
ing that  there  was  no  evidence  of  negligence  in  the  oper- 
ation of  the  engine,  although  at  the  hearing  such  was 
practically  conceded  to  be  the  fact.  The  only  question 
in  the  case  was,  whether  the  complaint  charged  negli- 
gence in  not  exercising  due  care  and  caution  in  caring 
for  the  fire  after  it  had  been  taken  from  the  engine  and 
placed  upon  the  ground,  so  that  whatever  was  said  in  the 
opinion  about  negligence  in  the  operation  of  the  engine 
was  in  accordance  with  the  theory  upon  which  the  case 
was  submitted,  and,  if  a  mistake,  could  not  in  any  way 
affect  the  result.  Counsel  in  their  petition  for  a  rehear- 
ing expressly  agree  with  the  court  in  its  construction  of 
the  complaint,  and,  this  being  so,  it  necessarily  follows 
that  the  judgment  of  reversal  must  stand,  because  the 
plaintiff  was  permitted  to  recover  upon  a  ground  of  lia- 
bility not  alleged. 

It  is  also  requested  that  the  cause  be  remanded  with 
permission  to  the  plaintiff  to  amend  his  complaint.  The 
practice  in  such  cases,  when  a  cause  is  remanded,  as  in 
this  case,  Ci  for  such  further  proceedings  as  may  be  proper 
not  inconsistent  with  the  opinion,"  is  indicated  in  Powell 
v.  Dayton  etc.  R.  R.  Co.,  14  Or.  22  (12  Pac.  83) ,  and  State 
ex  rel.  v.  Metschan,  32  Or.  372  (53  Pac.  1071) . 

Rehearing  denied. 


292 


Kimball  v.  Redfibld 


[  33  Or 


83 
f36 

292 

127 

33 
88 

292 
51« 

38" 

40 

103 
664 

83 
48 

292 
570 

33 
f47 

292 
64 

Decided  at  Pendleton,  13  August,  1898. 

KIMBAI^L  v.   REDFIEIiD. 

[54  Pac.  216] 

Nature  of  Claim  and  Delivery  Action.— The  common  law  action  of  re- 
plevin is  reproduced  in  the  statutes  of  Oregon  without  material  change  in 
form  under  the  name  of  claim  and  delivery :  Moser  v.  Jenkins,  5  Or.  448,  Surles 
v.  Stvecney,  11  Or.  21,  Guille  v.  Wong  Fook,  13  Or.  577,  followed. 

Replevin  —  Necessary  Allegation  of  Complaint.— A  complaint  In  an  ac- 
tion of  claim  and  delivery  must  show  that  plaintiff  was  entitled  to  the  pos- 
session of  the  chattels  when  the  action  was  commenced. 

Idem.— An  allegation  in  a  replevin  complaint  that  at  a  certain  time  before  the 
commencement  of  the  action  plaintiff  was  the  owner  and  entitled  to  the  im- 
mediate possession  of  the  property  in  question,  and  that  defendant  "still  un- 
lawfully and  wrongfully  retains  the  possession  thereof"  does  not  show  that 
plaintiff  was  entitled  to  the  immediate  possession  when  the  action  was  com- 
menced. 

Appeal  — Defective  Pleadings.— A  plaintiff  whose  complaint  would  not  sup- 
port a  Judgment  for  him,  and  the  defect  in  which  has  not  been  waived  or 
cured  by  other  pleadings  or  by  verdict,  cannot  complain  of  errors  at  the  trial : 
Minter  v.  Durham,  13  Or.  471,  cited  and  explained. 


ii 


Owner"  in  Replevin  Actions.— The  term  "owner "as  used  in  replevin  stat- 
utes and  pleadings  means  one  who  has  a  right  to  the  present  possession  of  the 
property  involved. 

From  Umatilla :  Stephen  A.  Lowell,  Judge. 


This  is  an  action  by  the  W.  W.  Kimball  Company,  a 
corporation,  against  C.  E.  Redfield,  to  recover  the  pos- 
session of  a  piano.  The  complaint  was  filed  December 
29,  1896,  and  in  it  plaintiff  alleges,  inter  alia,  in  sub- 
stance :  That  July  11,  1896,  and  for  a  long  time  prior 
thereto,  it  was  the  owner  and  entitled  to  the  possession 
of  a  certain  Hallet  <fe  Davis  piano,  style  21,  No.  41,496, 
then  in  Umatilla  County  ;  that  prior  to  the  said  July  11, 
1896,  and  while  the  said  piano  was  the  property  of 
plaintiff,  the  defendant  took  possession  thereof,  in  said 
'county ;  that  June  11  and  December  28,  1896,  plaintiff 
demanded  of  defendant  possession  of  said  piano,  but  that 
he  refused,  and  still  refuses,  to  comply  with  such  de- 
mands, or  either  of  them,  and  that  ever  since  July  11, 
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1896,  it  has  been  in  defendant's  possession,  in  said 
county  and  state  ;  that  said  piano  is  of  the  value  of  $300, 
and  that  the  defendant  still  unlawfully  and  wrongfully 
retains  possession  thereof,  within  said  county  and  state, 
to  the  damage  of  plaintiff  in  the  sum  of  $50.  Upon 
filing  the  complaint,  the  plaintiff  caused  the  said  instru- 
ment to  be  seized  and  delivered  to  it.  The  defendant, 
after  denying  the  material  allegations  of  the  complaint, 
alleges,  in  substance,  that  on  August  28,  1893,  plaintiff 
delivered  to  one  D.  W.  Bailey  the  piano  in  question,  upon  a 
written  lease  thereof  for  twenty-one  months,  at  the  rental 
of  $354.85  for  the  term,  which  sum  was  evidenced  bv 
Bailey's  eight  promissory  notes,  with  interest  at  8  per 
cent,  per  annum  from  that  date  ;  that  said  lease  provided 
that,  if  Bailey  chose  to  purchase  the  piano  during  the 
time,  he  might  do  so  by  paying  all  said  notes  then 
unpaid,  with  interest  to  the  date  of  such  purchase  ;  that 
about  September,  1894,  Bailey,  in  consideration  of  $300, 
sold  and  delivered  said  piano  to  defendant,  who  ever 
since  has  been,  and  now  is,  the  owner  and  entitled  to 
the  possession  thereof ;  that  plaintiff  extended  the  pay- 
ment of  Bailey's  notes  from  time  to  time,  and  that  July 
18,  1896,  all  of  them  had  been  fully  discharged,  except 
the  sum  of  $44.25,  the  payment  of  which  had  been  ex- 
tended to  that  time ;  that  defendant  tendered  said  sum 
to  plaintiff  on  said  day,  and  again  December  28,  1896, 
Bailey's  contract  being  still  in  full  force,  but  it  refused 
to  accept  the  same,  whereupon  he  brings  this  sum  into 
court,  in  full  satisfaction  of  the  amount  due  on  said 
notes.  The  reply  having  put  in  issue  the  allegations  of 
new  matter  contained  in  the  answer,  a  trial  was  had, 
resulting  in  a  verdict  and  judgment  to  the  effect  that 
defendant  was  the  owner  and  entitled  to  the  possession 
of  the  property  in  controversy,  but,  if  a  return  thereof 
could  not  be  had,  that  he  recover  the  sum  of  $300,  as  its 
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value,  from  which  judgment  plaintiff  appeals,  assigning 
as  error  the  action  of  the  trial  court  in  admitting  testi- 
mony over  its  objection,  giving  instructions  excepted  to, 
and  refusing  to  give  other  instructions  asked  by  it. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  John 
J.  Balleray  and  Marion  A.  Butler,  with  an  oral  argument 
by  Mr.  Balleray. 

For  respondent  there  was  a  brief  over  the  names  of  C. 
E.  Redfield  and  Chas.  H.  Carter,  with  an  oral  argument 
by  Mr.  Carter. 

Mr.  Chief  Justice  Moore,  after  making  the  forego- 
ing statement,  delivered  the  opinion. 

It  is  contended  by  defendant's  counsel  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  for  which  reason  it  would  not  support  a  judg- 
ment, and  hence  it  cannot  complain  of  the  errors  as- 
signed. The  particular  point  insisted  upon  is  that  the 
complaint  failed  to  allege  that,  at  the  time  the  action 
was  commenced,  plaintiff  was  entitled  to  the  immediate 
possession  of  the  property  sought  to  be  recovered.  The 
common-law  action  of  replevin  has  been  abolished  in 
this  state,  and  a  new  remedy  substituted  therefor,  which 
is  known  as  "claim  and  delivery,"  but  no  material 
changes  in  the  old  form  of  action  have  been  inaugurated 
by  the  more  recent  procedure.  Hill's  Ann.  Laws,  §  132 
etseq.;  Moser  v.  Jenkins,  5  Or.  447;  Surles  v.  Sweeney, 
11  Or.  21,  (4  Pac.  469)  ;  Guille  v.  Wong  Fook,  13  Or. 
577,  (11  Pac.  277).  It  has  been  repeatedly  held,  in  re- 
plevin, that  the  right  to  the  immediate  possession  of  the 
chattels  in  controversy,  at  the  time  of  bringing  the  action, 
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is  essential  to  the  recovery,  and  that  such  right,  to  be 
available,  must  continue  in  full  force  until  the  judgment 
is  obtained  in  rem  for  such  property,  or  in  personam  for 
its  value  and  damages  for  its  detention.  Wells,  Repl. 
§  94 ;  Cobbey,  Repl.  §  94 ;  20  Am..  &  Eng.  Enc.  Law, 
(lsted.  )  1046;  Britt  v.  Aylett,  62  Am.  Dec.  282;  Col- 
lins v.  Evans,  15  Pick.  63 ;  Dodworth  v.  Jones,  4  Duer, 
201 ;  Wyman  v.  Dorr,  3  Greenl.  183  ;  Ingraham  v.  Martin, 
15  Me.  373;  Noble  v.  Epperly,  6  Ind.  414;  Frizell  v. 
White,  27  Miss.  198;  Cassel  v.  Western  Stage  Co.,.  12 
Iowa,  47  ;  Campbell  v.  Williams,  39  Iowa,  646  ;  Marshall 
v.  Bunker,  40  Iowa,  121;  Peterson  v.  Lodwick,  44  Neb. 
771,  (62  N.  W.  1100 )  ;  Campbell  v.  Quinton,  4  Kan.  App. 
317,  (45Pac.  914). 

In  Affierbach  v.  McGovern,  79  Cal.  268,  (21  Pac.  837), 
an  action  was  commenced  December  15,  1884,  to  recover 
certain  personal  property,  the  complaint  averring  that 
plaintiff  was  the  owner  and  entitled  to  the  possession 
thereof  August  12,  1880.  No  demurrer  to  this  pleading 
was  interposed,  and,  a  trial  being  had,  resulted  in  a 
judgment*  for  plaintiff;  whereupon  the  defendant  ap- 
pealed, contending  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  In  reversing 
the  judgment,  Mr.  Justice  Works,  speaking  for  the 
court,  says:  .  "  A  complaint,  to  be  good,  must  show  a 
cause  of  action  in  favor  of  the  plaintiff,  and  against  the 
defendant,  existing  at  the  time  the  action  is  commenced. 
This  complaint  does  not  show  this,  but,  if  it  states  a 
cause  of  action  at  all,  shows  that  it  existed  more  than 
four  years  before  the  commencement  of  the  suit,  and  for 
that  reason  the  complaint  is  clearly  bad."  In  Fredricks 
v.  Tracy,  98  Cal.  658,  (33  Pac.  750),  an  action  was  com- 
menced November  19,  1890,  to  recover  certain  goods  and 
chattels,  plaintiff  alleging  that  November  17,  1890,  he 
was  the  owner  and  entitled  to  the  immediate  possession 
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of  the  property  sought  to  be  recovered,  and  that  on  the 
latter  date  he  demanded  of  defendant  possession  of  said 
goods  and  chattels,  but  that  the  latter  refused  to  deliver 
the  same,  and  unlawfully  withheld  possession  thereof. 
A  demurrer  to  the  complaint,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action, 
having  been  overruled,  one  of  the  defendants  thereupon 
answered,  averring  that  November  18, 1890,  he  purchased 
the  property  in  question  from  his  co-defendant.  Judg- 
ment for  plaintiff  having  been  rendered,  the  court,  in 
reviewing  it,  say  :  "  To  sustain  this  action,  plaintiff  must 
have  the  right  to  immediate  and  exclusive  possession  at 
the  time  of  the  commencement  of  his  suit.  It  is  a  cardi- 
nal principle  in  pleading  that  ultimate,  and  not  proba- 
tive, facts  are  to  be  pleaded.  The  ultimate  fact  in  such 
an  action  is  that  plaintiff  was  at  the  time  the  action  was 
commenced  the  owner  of,  or  had  some  special  property 
in,  the  chattel,  coupled  with  a  right  to  the  immediate 
possession  thereof.  The  fact  that  he  was  the  owner  and 
entitled  to  the  possession  at  a  previous  date  is  evidence 
from  which  the  ultimate  fact  may  be  deduced,  upon  the 
principle  that  '  a  thing  once  proved  to  exist  continues  as 
long  as  is  usual  with  things  of  that  nature' :  Code  Civ. 
Proc.  §  1963,  subd.  32.  This  principle,  however,  has  no 
application  to  the  statement  of  facts  in  h  pleading  :  Alden 
v.  Carver,  13  Iowa  253,(81  Am.  Dec.  430)." 

In  Holly  v.  Heiskell,  112  Cal.  174  (44  Pac.  466),  judg- 
ment in  an  action  of  replevin  having  been  rendered 
against  defendant,  he  appealed,  contending  that  there  was 
no  averment  in  thQ  complaint  that  plaintiff  was  the  owner 
or  entitled  to  the  possession  of  the  property  in  question 
at  the  time  the  action  was  instituted.  In  reversing  the 
judgment,  Mr.  Justice  McFarland  says  :  "  In  a  suit  to 
recover  personal  property,  the  complaint  must  show  the 
ultimate  fact  that  .plaintiff  was  the  owner  or  entitled  to 
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possession  at  the  time  of  the  commencement  of  the  ac- 
tion ;  and  it  is  not  sufficient  to  merely  aver  that  he  was 
the  owner  or  entitled  to  possession  at  some  period  prior 
to  that  time."  In  the  case  at  bar  the  allegation  that  July 
11,  1896,  plaintiff  was  the  owner  and  entitled  to  the  im- 
mediate possession  of  the  piano  is  not  an  averment  that 
such  right  of  possession  existed  December  29th  of  that 
year.  Nor  does  the  allegation  that  defendant  "  still  un- 
lawfully and  wrongfully  retains  the  possession  of  said 
piano  "  cure  the  infirmity  in  the  pleading,  for  this  aver- 
ment is  the  mere  statement  of  a  conclusion  of  law,  with- 
out any  recital  of  facts  upon  which  to  predicate  the  as- 
sertion. In  Scofield  v.  Whitelegge,  49  N.  Y.  259,  Mr.  Jus- 
tice Folger,  discussing  the  effect  of  a  similar  allegation, 
says:  "The  plaintiff  here  alleges  that  the  defendant 
wrongfully  detains  from  him  the  chattel  in  question.  If, 
indeed,  that  be  true,  then  it  must  be  that  the  plaintiff 
has  a  general  or  special  property  in  the  chattel,  and  the 
right  of  immediate  possession,  but  unless  he  has  that  gen- 
eral or  special  property  and  right  of  immediate  posses- 
sion, it  cannot  be  true  that  it  is  wrongfully  detained  from 
him.  The  last,  the  wrongful  detention,  grows  from  the 
first,  the  property  and  the  right  of  possession.  The  last 
is  the  conclusion.  The  first  is  the  fact  upon  which  that 
conclusion  is  based.  It  is  the  fact  which  in  pleading 
must  be  alleged."  It  is  evident  from  these  decisions  that 
the  complaint  is  defective ;  and,  such  being  the  case,  it 
remains  to  be  seen  whether  the  imperfection  in  the  plead- 
ing would  have  rendered  a  judgment  based  thereon  inef- 
fectual had  a  verdict  been  returned  in  plaintiff's  favor, 
and,  if  so,  does  such  defect  preclude  plaintiff  from  in- 
sisting that  the  court  erred  at  the  trial  of  the  cause? 

"The  question,"  says  Mr.  Justice  Thayer  in  M inter 
v.  Durham,  13  Or.  470  ( 11  Pac.  231),  "has  often  arisen 
in  this  court  wiiether  an  appellant  had  a  right  to  com- 
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plain  on  account  of  an  error  committed  against  him  in 
the. trial  court  when  his  own  pleading  was  faulty.  It 
has  always  seemed  to  me  in  such  cases  that  the  rule 
should  be  this :  If  the  party  complaining  would  not, 
in  consequence  of  the  defectiveness  of  his  pleading,  be 
entitled  to  judgment,  he  ought  not  to  be  heard  to  com- 
plain of  the  error,  as  it  could  not  have  injured  him.  If 
a  plaintiff  omits  from  his  complaint  a  material  allegation, 
he  would  not  be  injured  by  an  error  committed  during 
the  course  of  trial  of  the  action,  as  he  would  not  have 
been  entitled  to  judgment  in  any  event ;  but  where  the 
objection  to  the  pleading  has  been  waived  by  answering 
it,  or  where  the  defect  would  be  cured  by  a  verdict,  the 
party  is  entitled  to  be  relieved  against  an  error  commited 
at  the  trial  prejudicial  to  his  case."  Defendant  relies 
upon  the  language  just  quoted  to  sustain  the  judgment 
he  has  obtained,  and,  if  the  exceptions  there  noted  suf- 
ficiently qualify  the  rule  announced,  it  must  be  admitted 
that  it  is  decisive  of  the  case  at  bar.  No  verdict  having 
been  returned  for  plaintiff,  it  is  unnecessary  to  consider 
what  effect  such  a  verdict  might  have  had  in  aid  of  the 
pleading,  except  to  say  that,  while  a  verdict  may  cure  a 
defective  informal  statement,  it  can  never  supply  a 
material  averment  going  to  the  gist  of  the  action.  Hough- 
ton v.  Beck,  9  Or.  326;  David  v.  Waters,  11  Or.  448  (5 
Pac.  748);  Weiner  v.  Lee  Shing,  12  Or.  276  (7  Pac.  Ill); 
Bingham  v.  Kern,  18  Or.  199  (23  Pac.  182);  Booth  v. 
Moody,  30  Or.  222  (46  Pac.  884). 

If  the  language,  "where  the  objection  to  a  pleading 
has  been  waived  by  answering  it,"  as  used  by  Mr.  Jus- 
tice Thayer,  means  that  a  plaintiff,  in  case  his  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  may  nevertheless  appeal  from  a  judgment  ren- 
dered against  him  upon  a  demand  by  defendant  for 
affirmative  relief,  or  from  a  judgment  which  would  pre- 
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elude  him  from  maintaining  a  right  which  he  asserted 
prior  to  the  trial  of  such  action,  then  the  rule  announced 
by  the  learned  justice  is  undoubtedly  proper  ;  but  if  it  is 
susceptible  to  the  construction  claimed  for  it,  viz.,  that 
a  judgment  rendered  on  a  counterclaim  interposed  to  a 
defective  complaint  is  a  bar  to  the  maintenance  of  an 
appeal  by  plaintiff,  and  would  preclude  him  from  having 
the  errors  alleged  to  have  been  committed  by  a  trial 
court  reviewed,  the  rule  thus  laid  down  is  not  founded 
in  reason,  and  can  never  become  of  universal  application  ; 
for,  if  it  were  to  prevail,  it  would  be  a  deprivation  of  a 
right  conferred  by  statute.  The  only  legal  conclusion 
deducible  from  the  conditions  referred  to  is  a  judgment 
of  nonsuit,  which,  when  rendered,  affords  the  relief 
which  the  law  awards ;  and  plaintiff,  having  obtained 
the  full  measure  of  his  right  when  the  nonsuit  is  given, 
ought  not  to  be  heard  to  complain  of  errors  of  the  trial 
court  which  could  not  possibly  affect  him  injuriously 
under  such  circumstances.  An  answer  which  will  waive 
the  objection  to  a  defective  complaint,  thereby  rendering 
the  errors  reviewable  on  appeal,  must  supply  the  material 
allegation  omitted  from  the  complaint,  or  contain  an 
averment  of  such  material  facts  as  entitles  defendant  to 
the  affirmative  relief  afforded  by  the  judgment. 

It  will  be  remembered  that  the  answer  alleges  that  de- 
,  fendant  is  the  owner  and  entitled  to  the  immediate  pos- 
session of  said  piano  ;  but  this  averment  does  not  mean, 
in  actions  for  the  recovery  of  personal  property,  a  right 
of  property  in  the  chattel,  but  means  such  an  interest 
therein  as  entitles  the  pleader  to  an  immediate  right  of 
possession.  "  The  term  '  owner,'  as  used  in  the  replevin 
statutes,"  says  Mr.  Cobbey  in  his  work  on  Replevin 
(section  533),  "does  not  mean  absolute  and  unqualified 
title,  but  means  a  right  to  possession.  Any  interest 
coupled  with  a  right  of  immediate  possession  constitutes 
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ownership  under  these  statutes."  This  being  so,  the 
answer  did  not  supply  a  material  averment  omitted  from 
the  complaint.  True,  it  is  adjudged  that  defendant  is 
the  owner  of  the  piano ;  but  this  judgment  is  not  neces- 
sarily binding  upon  the  parties,  for  in  an  action  of  this 
character  the  right  to  the  immediate  possession  consti- 
tutes the  issue  to  be  tried,  and  hence  the  title  to  the  chat- 
tel is  not  involved,  nor  even  considered,  except  in  so  far 
as  it  may  tend  to  show  that  the  owner  of  such  property 
is  presumptively  entitled  to  the  possession  thereof.  In 
Chadwick  v.  Miller,  6  Iowa,  35,  the  plaintiff  having  taken 
a  voluntary  nonsuit,  it  was  adjudged  that  the  defendant 
was  the  owner  of  the  property  replevied ;  but  the  court, 
commenting  on  the  effect  of  the  judgment,  in  affirming 
it,  say:  "The  record  entry  of  the  finding  of  the  court 
that  the  right  of  property  was  in  the  defendant  has  no 
weight  in  the  determination  of  the  question  before  us, 
for  that,  being  unnecessary  and  unauthorized,  has  no 
legal  force." 

The  pleadings  show  that,  at  the  commencement  of  the 
action,  plaintiff,  by  its  agent,  the  sheriff  of  Umatilla 
County,  obtained  possession  of  the  piano,  which  it  held 
at  the  time  of  the  trial.  Its  failure  to  allege  a  right  to 
the  immediate  possession  of  the  chattel  sought  to  be  re- 
covered rendered  a  judgment  of  nonsuit  the  relief  to 
which  it  was  entitled ;  and,  as  the  plaintiff  in  replevin 
must  recover  on  the  strength  of  his  right  to  the  immedi- 
ate possession  of  the  property  which  is  the  subject  of  the 
action,  the  rule  is  that,  if  he  takes  a  judgment  of  non- 
suit, the  defendant  is  entitled  to  the  same  judgment  and 
damages  as  if  he  had  recovered  a  verdict  against  the 
plaintiff.  Kerley  v.  Hume,  3  T.  B.  Mon.  181 ;  Smith  v. 
Winston,  10  Mo.  190;  Chadwick  v.  Miller,  6  Iowa,  35. 
The  adjudication  in  the  case  at  bar  being  tantamount  to 
a  judgment  of  nonsuit,  because  the  complaint  does  not 
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state  facts  sufficient  to  constitute  a  cause  of  action,  and 

this  infirmity  in  the  pleading  never  having  been  waived 

(Hill's  Ann.  Laws  §  71;   Evarts  v.  Steger,  5  Or.  147; 

Ball  v.  Doud,  26  Or.  14  (37  Pac.  70),  it  follows  that  the 

judgment  is  affirmed. 

Affirmed. 

Decided  at  Pendleton,  18  August,  1898. 
HARGETT  v.  BEARDSIZEY. 

[54  Pac.  208] 

1.  Pleading.— Under  the  rule  here  established  that  an  objection  to  a  complaint 

because  It  does  not  state  a  cause  of  action  Is  never  waived,  It  Is  Immaterial 
whether  a  court  erred  or  was  correct  In  overruling  a  motion  for  Judgment 
non  obstante  after  disposing  of  a  demurrer  which  raised  the  same  point. 

2.  Construction  of  Contract —  Lease.—  A  contract  by  which  one  person  is  to 

rent  certain  premises,  advance  and  pay  the  rent  therefor,  furnish  necessary 
grain  to  seed  the  same,  advance  the  money  for  harvesting  the  crops  and  the 
sacks  for  the  same,  and  a  second  person  is  to  cultivate  the  land  and  care  for 
the  crop  produced  until  ready  for  harvesting,  furnish  the  necessary  assist- 
ance in  harvesting,  and  out  of  the  proceeds  arising  therefrom  repay  the  for- 
mer all  money  advanced  for  harvesting,  sacking  and  marketing  the  crop  and 
for  rent  of  the  premises,  and  also  a  debt  due  from  him  to  such  former  person, 
entitles  the  husbandman  to  any  surplus  remaining  after  making  such  pay- 
ments, although  the  contract  Is  silent  in  regard  thereto.  Considered  in  its 
entirety  the  contract  Is  one  of  leasing. 

8.  Tenancy  in  Common.— A  tenancy  in  common  between  the  landlord  and  ten- 
ant in  the  crop  produced  by  the  latter  is  never  created  where  there  is  a  cash 
rental.  • 

From  Umatilla:  Stephen  A.  Lowell,  Judge. 

Action  by  J.  D.  Hargett  against  James  S.  Beardsley. 
Judgment  for  plaintiff.     Defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Car- 
ter  &  Raley  and  Stillman  &  Fierce,  with  an  oral  argument 
by  Mr.  A.  D.  Stillman. 

For  respondent  there  was  a  brief  over  the  name  of  Bal- 
leray  &  Hailey,  with  an  oral  argument  by  Mr.  Thos.  G. 
Hailey. 
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Mr.  Justice  Wolverton  delivered  the  opinion. 

This  is  an  action  for  money  had  and  received,  and  the 
complaint  alleges,  in  substance,  that  about  February  15, 
1896,  the  plaintiff  was  indebted  to  defendant  in  the  sum 
of  $1,600,  for  which  he  had  given  his  promissory  note 
and  a  mortgage  to  secure  the  same,  and,  being  so  in- 
debted, plaintiff  and  defendant  entered  into  a  contract 
whereby  defendant  undertook  and  agreed  to  rent  certain 
premises  of  a  third  party,  consisting  of  370  acres,  ad- 
vance and  pay  the  rent  therefor,  furnish  the  necessary 
grain  to  seed  the  same,  advance  the  necessary  mohey  for 
harvesting  the  crop  and  furnish  the  necessary  sacks  for 
sacking  the  same,  and  the  plaintiff  undertook  and  agreed 
upon  his  part  to  plow  and  summer-fallow  the  land  during 
the  spring  and  summer  of  1896,  and  in  the  fall  of  the 
same  year  to  sow  the  same  to  wheat,  with  the  seed  fur- 
nished by  defendant,  in  a  good  and  husbandlike  manner, 
cultivate  and  care  for  the  crop  produced  until  ready  for 
harvesting,  furnish  the  necessary  assistance  in  harvesting 
the  same,  and  out  of  the  proceeds  arising  therefrom  repay 
to  the  defendant  all  moneys  advanced  by  him  for  seed, 
harvesting,  sacking,  and  hauling  the  crop  to  market, 
together  with  the  amount  advanced  for  rent  of  the  prem- 
ises, and  also  pay  out  of  such  proceeds,  if  there  should 
be  sufficient  for  the  purpose,  the  sum  of  $1,500  due  as 
aforesaid  from  the  plaintiff  to  defendant.  Then  fol- 
low allegations  touching  the  leasing  of  the  premises  by 
defendant  in  compliance  with  the  contract ;  the  plowing, 
summer-fallowing,  sowing  and  harvesting  upon  the  part 
of  plaintiff ;  and  the  further  fulfillment  of  the  terms  and 
stipulations  of  the  agreement  as  it  regards  both  parties ; 
and  the  amount  of  wheat  produced  and  harvested.  The 
complant  further  avers  that  about  September  1,  1897, 
the  defendant,  with  the  consent  of  plaintiff,  and  as  his 


Aug.  1898.]        Hargett  v.  Beardslby.  303 

agent,  sold  and  disposed  of  the  wheat  thus  produced  for 
the  sum  of  $8,604.72,  and  was  authorized  by  plaintiff  to 
deduct  therefrom  the  aggregate  sum  of  $2,430  due  him 
for  moneys  advanced  for  rent  of  land,  harvesting  ex- 
penses, sacks,  hauling,  etc.,  and  the  further  sum  of 
$1,522.50,  the  amount  then  due  upon  said  promissory 
note,  and  that  there  remained  after  such  deductions  the 
sum  of  $4,252.22,  which  the  defendant  had  and  received 
to  and  for  the  use  and  benefit  of  the  plaintiff.  A  demur- 
rer was  interposed  to  the  complaint,  and  overruled  by 
consent  of  the  parties.  At  the  trial  objections  were  made 
and  overruled  to  the  introduction  of  plaintiff's  evidence 
upon  the  ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  after  a 
verdict  for  plaintiff  the  defendant  moved  for  judgment 
non  obstante,  based  upon  the  same  ground,  which  was 
also  overruled ;  and  the  action  of  the  court  in  so  dispos- 
ing of  the  objections  and  motion  constitutes  the  principal 
assignments  of  error. 

1.  It  has  been  suggested  that  a  demurrer  to  the  suffi- 
ciency of  the  complaint  having  been  overruled  by  con- 
sent of  the  parties  precluded  the  defendant  from  raising 
the  same  question  by  motion  for  judgment  non  obstante. 
The  statute  gives  the  right  to  the  defendant,  when  the 
complaint  does  not  state  a  cause  of  action,  to  interpose 
such  motion,  but  upon  condition  that  the  objection  has 
not  been  taken  by  demurrer.  Hill's  Ann.  Laws  §  266. 
A  similar  rule  prevailed  at  common  law,  which  was  that 
"  after  judgment  upon  demurrer  there  can  be  no  motion 
in  arrest  of  judgment  for  any  exception  that  may  have 
been  taken  on  arguing  the  demurrer  "  :  Order  of  Mutual 
Aid  v.  Paine,  122  111.  625,  628,  ( 14  N.  E.  42 )  ;  American 
Express  Co.  v.  Pinckney,  29  111.  392;  Quincy  Coal  Co.  v. 
Hood,  77  111.  68.     But  this  is  peril aps  more  a  matter  of 
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technical  practice  than  of  substance,  as  the  objection  for 
the  cause  named  is  never  waived,  and  may  be  urged  for 
the  first  time  in  the  appellate  court :  Evarts  v.  Steger,  6 
Or.  147  ;  Booth  v.  Moody,  30  Or.  222  (46  Pac.  884)  ;  Wil- 
son v.  Myrick,  26  111.  34.  There  is,  however,  reason  for 
its  support,  in  that,  the  court  having  once  passed  upon 
the  identical  question  in  disposing  of  the  demurrer,  it 
becomes  the  law  of  the  case  in  the  court  below  in  the 
subsequent  proceedings ;  and,  while  it  could  not  be  said 
that  the  court  below  erred  in  refusing  to  entertain  a  mo- 
tion for  judgment  non  obstante  after  it  had  passed  ad- 
versely upon  a  demurrer  going  to  the  same  question,  yet, 
the  record  being  before  us  upon  appeal,  we  may  inquire 
whether  the  complaint,  so  objected  to  at  either  stage  of 
the  proceedings,  or  here  for  the  first  time,  is  so  defective 
as  to  render  it  insufficient  to  sustain  the  judgment :  Chi- 
cago  &  E.  I.  Railway  Co.  v.  Hints,  132  111.  161  (22  Am. 
St.  Rep.  516,  23  N.  E.  1021).  In  this  view  it  becomes 
unnecessary  to  inquire  what  was  the  effect  of  overruling 
the  demurrer  by  consent,  or  to  consider  the  objections 
made  to  the  introduction  of  evidence,  and  we  will  pro- 
ceed at  once  to  a  consideration  of  the  sufficiency  of  the 
complaint. 

2.  The  pivotal  contention  of  defendant  is  that,  having 
himself  leased  the  premises  upon  which  the  crop  was 
produced,  he  stands  in  the  situation  of  the  owner  of  the 
soil,  and,  having  furnished  the  seed  for  its  production, 
that  he  became  the  owner  of  the  crop,  and  hence  that  the 
proceeds  thereof  were  his,  and  could  not  inure  to  the  use 
or  benefit  of  the  plaintiff ;  in  short,  that  the  complaint 
does  not  show  that  plaintiff  became  fhe  owner  of  the 
wheat,  when  produced,  and  that  a  receipt  of  its  proceeds 
when  marketed  by  the  defendant  was  for  his  use.  It  re- 
quires an  analysis  of  the  complaint  to  determine  whether 
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this  position  is  tenable.  As  disclosed  thereby,  the  de- 
fendant agreed  to  the  following  :  First,  to  rent  the  prem* 
ises,  and  to  advance  and  pay  the  rental ;  second,  to  fur- 
nish the  seed  wheat ;  third,  to  advance  the  necessary 
money  for  harvesting  the  crop,  and  furnish  sacks  for 
sacking  the  same  ;  while  plaintiff  agreed  :  First,  to  plow 
and  summer-fallow  the  land,  and  seed  the  same  with  the 
seed  furnished  by  the  defendant ;  second,  to  care  for  the 
crop  until  ready  for  harvest,  and  furnish  the  necessary 
assistance  in  harvesting  the  same  ;  and,  third,  to  repay, 
out  of  the  proceeds  thereof,  to  defendant,  (1)  all  moneys 
advanced  by  him  for  seeding  said  land,  (2)  all  moneys  for 
harvesting  said  crop,  (3)  all  moneys  for  sacking  and  haul- 
ing the  same,  (4)  all  moneys  advanced  by  him  as  rent  for 
said  land,  and,  (5)  if  sufficient  remained,  to  repay  the 
said  sum  of  $1,500  due  defendant  upon  the  said  note. 
These  comprise  the  mutual  undertakings  of  the  parties. 
A  surplus  was  probably  not  in  contemplation,  but  an  un- 
expected yield  produced  it,  and  the  controversy  is  conr 
cerning  the  ownership.  There  is  no  direct  allegation  that 
plaintiff  was  the  owner  of  the  crop,  and  the  question  is 
whether  there  is  sufficient  from  which  ownership  might 
be  inferred.  The  inducement  for  the  contract  was  the 
indebtedness  due  from  plaintiff  to  defendant.  This,  we 
think,  is  apparent.  The  defendant  was  to,  and  did,  lease 
the  premises ;  and  this,  of  course,  vested  in  him  the 
legal  title  to  the  leasehold  estate  thus  created ;  and,  to 
strengthen  the  position,  we  may  suppose  that  he  was  the 
absolute  owner  of  the  soil.  Now,  the  ultimate  stipula- 
tion touching  the  rental  was  that  plaintiff  shall  pay  it. 
The  defendant  was  to  pay  the  owner  in  the  first  instance, 
but  plaintiff  agreed  to  reimburse  him  for  the  outlay ;  so 
that  in  the  end  the  burden  was  to  fall  upon  the  plaintiff. 

So  it  was  with  all  advances  made  by  defendant  for  seed, 
88  or.- ax 
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expenses  of  harvesting,  sacks,  etc.  He  was  to  be  reim- 
bursed by  the  plaintiff  to  the  uttermost  farthing,  and 
made  absolutely  whole  for  every  outlay.  The  plaintiff 
was  charged  with  the  cultivation  of  the  soil,  seeding,  car- 
ing for  the  crop,  and  furnishing  assistance  in  harvesting 
the  same.  Here  is  a  direct  expenditure  of  labor,  for 
which  no  remuneration  is  provided,  unless  it  be  assumed 
that  he  was  producing  his  own  crop . 

Another  significant  feature  of  the  transaction  is  that 
such  reimbursement  by  the  plaintiff  was  to  be  made  out 
of  the  proceeds  of  the  crop.  An  exaction  of  the  under- 
taking to  make  implies  a  willingness  to  receive  repay- 
ment of  such  proceeds  at  the  hands  of  plaintiff,  so  that 
we  do  not  have  far  to  go  to  find  an  inference  of  owner- 
ship. It  is  bad  logic  to  say  that  plaintiff  will  repay 
defendant  for  disbursements,  and  a  debt  for  money 
loaned,  out  of  the  proceeds  of  defendant's  own  property. 
There  could  be  no  discharge  of  obligations  by  such 
method.  True,  the  agreement  contemplated  the  assump- 
tion of  obligations  on  the  part  of  plaintiff;  but  at  the 
same  time  it  provided  for  their  discharge,  as  well  as  for 
a  partial  or  total  discharge  of  the  primary  obligation 
which  formed  the  inducement  for  the  mutual  undertak- 
ings of  the  parties.  The  ultimate  effect  of  the  contract 
was  a  leasing  of  the  premises  by  plaintiff  from  defendant 
as  if  he  was  the  owner  thereof,  and  a  payment  to  him  of 
the  stipulated  rental  for  its  use ;  and  the  crop  became 
the  property  of  plaintiff,  as  if  he  had  rented  lands  in  the 
usual  course,  and  paid  a  cash  rent  therefor.  There  is 
ample  ground  for  an  inference  of  ownership  of  the  crop 
in  the  plaintiff.  But  this  is  not  all.  The  complaint 
shows  that  the  defendant  came  into  possession  of  the 
grain  sold  with  the  consent  and  as  the  agent  of  plaintiff, 
and  that  he  received  the  money  as  the  proceeds  of  such 
sale  to  the  use  and  benefit  of  plaintiff.     If  there  is  any 
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defect  in  the  complaint,  it  is  certainly  cured  by  the  ver- 
dict. The  allegations  are  sufficiently  general  to  compre- 
hend ownership  by  plain  tiff  of  the  crop  produced,  and 
we  must  assume  that  evidence  pertinent  to  the  inquiry 
was  given,  sufficient  to  support  the  verdict  returned  in 
plaintiff's  behalf:  Booth  v.  Moody,  30  Or.  222  (46  Pac. 
884);  Kean  v.  Mitchell,  13  Mich.  206,  212. 

3.  Another  question  suggested  was  that  the  leasing 
was  of  joint  concern,  and  that  plaintiff  and  defendant 
became  tenants  in  common  of  the  crops  produced.  But 
.under  our  interpretation  of  the  contract  that  relationship 
could  not  exist.  A  cash  rental  can  never  produce  a  ten- 
ancy in  common  between  the  landlord  and  tenant  in  the 
crop  produced  by  the  tenant.  The  landlord  receives  his 
compensation,  not  in  the  product  of  the  soil,  but  in 
money.  The  judgment  of  the  court  below  must  therefore 
be  affirmed.  The  exceptions  reserved  to  instructions  are 
but  another  method  of  presenting  the  same  questions, 
and  need  not  be  considered. 

Affirmed. 

Argued  28  December,  1887;  decided  7  February,  1888. 
PORTLAND  v.  BITUMINOUS  PAVING  CO. 
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Municipal  Corporations— Construction   of  Contract.— Under  an  ordi-        J5   ??J 

d85    447 
nance  providing  that  a  paving  contractor  shall  give  a  bond  to  the  city  in  an        d35   450 

amount  equal  to  the  contract  price  of  the  improvement,  conditioned  that  he 
shall  perform  the  contract  according  to  specifications,  and  also  give  a  bond 
equal  to  25  per  cent,  of  the  contract  price,  conditioned  that  for  the  period  of 
five  years  from  the  date  of  its  completion  he  will  keep  the  pavement  In  repair 
by  immediately,  upon  proper  notice,  repairing  at  his  own  cost  and  expense 
any  injuries  or  worn-out  places  or  other  defects  due  to  traffic,  or  on  account  of 
disintegration  or  decay,  or  in  any  manner  attributable  to  defective  materials 
or  workmanship,  a  bond  given  by  a  contractor  under  the  latter  part  of  the 
ordinance  Is  an  undertaking  to  maintain  the  pavement  In  repair  for  a  desig- 
nated period  of  time,  and  not  a  guaranty  that  the  work  will  be  done  and  the 
materials  furnished  according  to  the  contract. 

Paving  Contract  — Ultra  Vires.— Where  a  city  is  authorized  to  repair  its 
streets,  and,  if  so  declared  by  ordinance,  assess  the  cost  against  the  adjacent 
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property,  the  repairs  contemplated  are  those  whose  present  necessity  exists  In 
the  opinion  of  the  council,  and  there  cannot  be  inserted  in  a  contract  for 
street  paving,  to  be  paid  for  by  special  assessment,  a  provision  requiring  the 
contractor  to  keep  the  street  in  repair  for  a  period  of  years. 

Street  Assessments— Validity.— An  assessment  against  property  to  meet 
expenses  of  street  repairs  required  by  an  illegal  contract  is  void. 

Power  of  City  to  Accept  Bond  for  Maintenance  of  Streets.— A  bond  to 
a  city  by  a  street  contractor  which  constitutes  an  independent  undertaking 
by  the  latter  to  keep  the  street  and  pavement  in  repair  for  a  given  number  of 
years,  and  which  covers  in  effect  all  injuries  liable  to  arise  from  whatsoever 
source,  is  not  authorized  by  a  statutory  power  to  take  security  by  bonds  for 
the  performance  of  contracts. 

Bond*  Founded  on  Ultra  Vires  Contract.— A  bond  given  for  the  per- 
formance of  a  contract  with  a  city  is  void  and  incapable  of  enforcement, 
where  the  contract  Is  ultra  vires,  and  would  cause  an  Illegal  application  of  the 
city's  funds. 

Estoppel.—  A  municipality  will  be  estopped  to  enforce  the  performance  of  a  con- 
tract under  the  same  or  like  conditions  that  an  individual  will  be  estopped  to 
proceed  against  it. 

Municipal  Corporations  —  Voluntary  Bond  — Ultra  Vires.— The  fact 
that  the  bond  is  voluntary  and  founded  upon  a  valid  consideration  will  not 
enable  a  city  to  enforce  a  bond  by  a  street  contractor  to  repair  a  street  for  a 
period  of  years,  when  the  contract  Is  entirely  beyond  the  general  scope  of  the 
powers  of  the  city,  even  If  it  has  been  fully  executed  by  the  city. 

From  Multnomah  :  Henry  E.  McGinn,  Judge. 

Action  by  the  City  of  Portland  against  the  Bituminous 
Paving  &  Contract  Co.  and  others  on  a  bond.  The  com- 
plaint, after  setting  forth  the  corporate  character  of  the 
plaintiff  and  the  defendant  company,  alleges,  in  sub- 
stance, the  following  facts :  That  said  paving  and  im- 
provement company  entered  into  a  contract  with  the 
city,  a  copy  of  which  is  attached  to  the  complaint,  and 
marked  "  Exhibit  A";  that  on  June  29  and  30,  1891, 
Ordinance  No.  6,718,  providing  for  the  improvement  of 
Washington  street  from  the  west  line  of  Second  street  to 
its  intersection  with  B  street,  was  passed  and  approved. 
Section  3  treats  of  the  general  character  of  the  work ; 
section  4  provides  that  the  grading,  sidewalks,  and  gut- 
ters shall  conform,  as  nearly  as  practicable,  to  the  re- 
quirements of  sections  6,  7,  and  9  of  Ordinance  No. 
2,839,  and  the  paving,  as  nearly  as  practicable,  to  the 
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provisions  of  Ordinance  No.  6,715,  relating  to  the  man- 
ner of  laying  bituminous  rock  pavement,  except  as  pro- 
vided in  section  3 ;  and  section  5,  that  the  provisions  of 
section  11  of  said  Ordinance  No.  2,839  shall  apply  to 
lumber  and  all  other  material  used  in  the  improvement. 
Section  30  of  said  Ordinance  No.  6,715  provides  as  fol- 
lows :  "The  contractor  shall  give  a  good  and  sufficient 
bond  to  the  City  of  Portland  in  an  amount  equal  to  the 
contract  price  of  said  improvement,  conditioned  that  he 
will  commence  and  complete  the  proposed  improvement 
according  to  the  specifications  herein  mentioned,  and 
that  in  addition  to  the  foregoing,  he  will  give  a  good  and 
sufficient  bond  to  the  city  of  Portland,  in  amount  equal 
to  25  per  cent,  of  the  contract  price  of  said  improvement, 
conditioned  that  for  the  period  of  five  years  from  the 
date  of  its  completion,  he  will  keep  the  pavement  in  re- 
pair by  immediately,  upon  proper  notice,  repairing  at  his 
own  cost  and  expense  any  injuries  or  worn  outplaces  or 
other  defects  due  to  traffic,  or  on  account  of  disintegra- 
tion, or  decay,  or  in  any  manner  attributable  to  defective 
materials  or  workmanship.  The  sureties  upon  this  bond 
shall  justify  to  double  the  amount  of  such  bond.  Pay- 
ment in  full  of  the  contract  price  shall  not  release  the 
sureties  until  said  period  of  five  years  shall  have  expired, 
said  bonds  to  be  approved  as  required  by  the  city  char- 
ter." 

Pursuant  to  the  terms  of  said  contract  and  the  provis- 
ions of  the  ordinance  therein  referred  to,  and  in  consider- 
ation thereof,  the  said  paving  and  improvement  com- 
pany, as  principal,  and  defendants  A.  N.  King  and  D. 
P.  Thompson  as  sureties,  made,  executed,  and  delivered 
their  bond  to  the  City  of  Portland,  a  copy  of  which  is  at- 
tached, marked  "Exhibit  B,"  and  made  a  part  of  the 
complaint.  The  said  company,  pursuant  to  the  terms  of 
its  agreement,  completed  said  improvement  on  the  18th 


310         Portland  v.  Bituminous  Paving  Co.    [  33  Or. 

day  of  November,  1891.  It  is  alleged  "that  for  a  long 
time  prior  to  the  commencement  of  this  action,  and  at 
the  present  time,  the  said  pavement,  within  the  limits  of 
said  improvement,  was  injured  and  defective,  and  has 
been,  and  now  is,  completely  worn  out,  and  the  said  pave- 
ment is  full  of  deep  and  dangerous  holes,  and  is  almost 
impassable,  all  of  which  is  due  to  traffic,  disintegration, 
decay,  defective  material  used  in  the  construction  thereof, 
and  the  workmanship  of  the  same  ;  that  on  or  about  the 
10th  day  of  September,  1894,  and  prior  thereto,  and  be- 
fore the  commencement  of  this  action,  the  said  plaintiff 
duly  notified  the  said  Portland  Bituminous  Paving  &  Im- 
provement Company  of  the  condition  of  the  said  street  as 
aforesaid,  and  duly  requested  the  said  company  to  repair 
the  same,  but  the  said  defendant  has  failed  and  refused, 
and  now  fails  and  refuses,  to  repair  the  same,  or  any  part 
thereof ;  that  by  reason  of  said  failure  and  refusal  of  the 
said  company  to  comply  with  the  terms  of  said  bond  to 
keep  the  street  in  repair  as  aforesaid,  the  city  is  and  will 
be  compelled  to  repair  the  same,  so  as  to  make  it  safe 
apd  passable,  and  suitable  for  the  travel  over  the  same, 
and  to  expend  large  sums  of  money  therefor ;  whereby 
the  city  is  and  has  been  damaged  in  the  sum  of  $9,000." 
The  terms  of  the  contract,  marked  "Exhibit  A,"  are 
that  the  paving  and  improvement  company  shall,  among 
other  things,  furnish  the  material  and  perform  the  labor 
necessary  or  required  under  the  provisions  of  Ordinance 
No.  6,718  for  the  improvement  of  said  Washington  street, 
and  complete  said  improvement  on  or  before  November 
6, 1891,  to  the  satisfaction  of  the  city  council,  and  do  and 
perform  all  of  said  work  in  a  good  and  workmanlike 
manner,  and  according  to  the  provisions  and  require- 
ments of  said  ordinance  and  other  ordinances  and  parts 
of  ordinances  therein  referred  to.  The  consideration  to 
be  paid  for  such  improvement  is  specifically  stated,  but 
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it  is  further  stipulated  that  the  paving  and  improvement 
company  shall  be  paid  by  warrants  drawn  upon  a  fund 
derived  from  local  assessments  upon  the  property  adjoin- 
ing and  benefited,  and  it  is  expressly  agreed  that  the  said 
company  shall  look  for  payment  only  to  such  fund,  and 
will  not  require  the  city  to  pay  for  the  same  out  of  any 
other  fund  by  any  process  whatever.  Exhibit  B  is  in 
form  a  bond  whereby  the  Portland  Bituminous  Paving 
&  Improvement  Company,  as  principal,  and  A.  N.  King 
and  D.  P.  Thompson,  as  sureties,  have  bound  themselves 
unto  the  City  of  Portland  in  the  sum  of  $9,000,  condi- 
tioned as  follows :  "  Now,  if  said  contractor  shall,  for  the 
period  of  five  years  next  following  the  date  of  completion 
of  the  work  of  improvement  hereinabove  referred  to,  keep 
the  said  street  and  pavement  in  repair  from  the  said  west 
line  of  Second  street  to  the  intersection  of  Washington 
and  B  streets,  in  said  city,  by  immediately,  upon  proper 
notice,  repairing,  at  its  own  cost  and  expense,  any  in- 
juries or  worn-out  places,  or  other  defects  due  to  traffic, 
or  on  account  of  disintegration  or  decay,  or  in  any  man- 
ner attributable  to  defective  materials  or  workmanship, 
then  this  obligation  to  be  void ;  otherwise  to  remain  in 
full  force  and  virtue. ' '  A  demurrer  to  the  complaint  was 
overruled,  and  judgment  entered  for  plaintiff  after  trial 

before  the  court. 

Reversed. 

For  appellants  there  was  a  brief  over  the  names  of 
Julius  C.  Moreland  and  R.  &  E.  B.  Williams,  with  an  oral 
argument  by  Messrs.  Moreland  and  Richard  Williams* 

For  respondent  there  was  a  brief  over  the  names  of 
Wm.  M.  Cake,  city  attorney,  and  Fred.  L.  Keenan,  with 
an  oral  argument  by  Mr.  Cake. 


312        Portland  v.  Bituminous  Paving  Co.     [  33  Or. 

Mr.  Justice  Wolverton,  after  stating  the  facts,  de- 
livered the  opinion. 

It  is  important  at  the  outset  to  ascertain  and  determine 
the  proper  interpretation  to  be  given  the  language  of  the 
condition  of  the  bond  relating  to  repairs.  The  respondent 
contends  that  the  condition  is  effective  only  as  a  guar- 
anty that  the  work  and  materials  will  be  done  and  fur- 
nished according  to  the  stipulations  of  the  contract,  and 
hence  that  the  bond  stands  as  security  for  the  faithful 
performance  thereof.  The  language  of  the  ordinajice 
and  the  condition  are  very  nearly  identical,  so  that  the 
consideration  of  the  purpose  of  the  former  must  necessa- 
rily aid  us  in  arriving  at  the  true  construction  of  the 
latter.  By  the  ordinance  the  contractor  is  required,  in 
the  first  place,  to  give  a  good  and  sufficient  bond,  in 
amount  equal  to  the  contract  price,  conditioned,  among 
other  things,  that  he  will  commence  and  complete  the  . 
proposed  improvement  according  to  the  specifications. 
In  addition  to  this,  another  bond,  in  a  sum  equal  to  25 
per  cent,  of  the  contract  price,  is  required  to  be  given, 
conditioned  as  is  the  one  in  suit.  Now,  the  evident  pur- 
pose of  the  common  council  in  requiring  the  larger  bond 
was  to  secure  a  faithful  performance  of  the  contract  in 
all  its  details,  as  by  its  terms  it  is  equivalent  to  a  require- 
ment that  the  improvement  shall  be  completed  according 
to  specifications,  and  this,  we  assume,  comprehends  the 
quality  of  the  materials  stipulated  for,  as  well  as  the 
manner  of  the  workmanship.  So  there  would  appear  to 
be  no  need  of  the  lesser  one,  except  to  subserve  some 
other  purpose ;  and  it  is  not  reasonable  to  suppose  that 
the  two  bonds  were  intended  to  afford  to  the  city  cumu- 
lative remedies  for  the  accomplishment  of  one  and  the 
same  end.  The  language  and  grammatical  arrangement 
of  the  ordinance  and  condition  are  in  harmony  with  this 
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thought.  The  obligation  is  to  repair  injuries  arising  from 
several  causes,  among  which  are  such  as  may  arise  from 
defective  materials  and  workmanship. 

A  guaranty  against  injuries  for  a  reasonable  time  af- 
ter completion,  which  may  be  attributable  to  these  spe- 
cific causes,  might  be  regarded  as  a  suitable,  and  per- 
haps proper,  test  of  substantial  compliance  on  the  part 
of  the  contractor,  and  therefore  might  be  held  to  operate  * 
as  a  guaranty  of  faithful  performance,  for  it  is  some- 
times argued  that,  if  the  work  is  well  done,  it  would 
need  no  repairs  within  such  time .  Still  it  is  not  a  felic- 
itous way  of  stating  the  guaranty  for  sound  and  good 
work :  City  of  Covington  v.  Boyle,  6  Bush,  204.  How- 
ever that  may  be,  such  could  not  be  the  purpose  of  the 
bond  in  suit,  because  the  city  took  another  looking  to  that 
end.  The  causes  assigned  are  so  broad  and  comprehen- 
sive in  their  scope  as  to  include  injuries  arising  from 
every  substantial  source,  and,  in  effect,  subjoins  an  inde- 
pendent condition,  not  covered  by  the  contract.  So  that 
the  undertaking  is  simply  to  keep  and  maintain  the  street 
and  pavement  in  repair  for  a  designated  period  of  time, 
regardless  of  the  quality  of  the  material  stipulated  to  be 
furnished  or  supplied,  or  the  workmanship  to  be  em- 
ployed. Upon  the  other  hand,  it  is  urged  that  the  bond 
is  invalid,  because  it  was  given  as  a  guaranty  that  the 
contractor  shall  make  and  keep  up  the  repairs  upon  the 
street  and  pavement,  the  expenses  for  which  the  city 
has,  without  power  or  rightful  authority,  assessed  against 
the  adjoining  property.  The  city  is  empowered  by  char- 
ter provisions  to  improve  its  streets  and  to  assess  the 
cost  thereof  against  the  adjacent  property  :  Charter  City 
of  Portland,  §§  94,  100.  It  may  also  repair  any  street, 
or  part  thereof,  whenever  it  deems  it  expedient,  and  as- 
sess the  cost  against  such  property  ;  but  before  doing  the 
same  it  must  be  declared  by  ordinance  whether  the  cost 
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shall  be  so  assessed  or  paid  out  of  the  general  fund. 
When  it  is  declared  that  the  proposed  repair  shall  be  made 
at  the  cost  of  adjacent  property,  thereafter  it  is  to  be 
deemed  an  improvement,  and  shall  be  made  accordingly  : 
Id.  §§  122,  123.  So  that  we  find  here  authority  to  make 
both  improvements  and  repairs  and  to  assess  the  expense 
thereof  against  adjacent  property.  The  manner  of  pro- 
cedure in  either  instance  is  somewhat  different,  but  the 
power  remains.  The  repair  contemplated,  however,  is 
such  as  the  council  may  deem  expedient  to  be  made ; 
that  is,  the  necessity  therefor  must  exist  by  the  consid- 
eration of  that  body.  Like  an  improvement,  the  proba- 
ble cost  of  making  it  must  be  ascertained  and  determined, 
and  this  forms  the  basis  for  the  assessment.  As  it  per- 
tains both  to  the  improvement  and  repair,  the  council  is 
empowered  to  make  provisions  for  present  exigencies, 
and  it  may  charge  the  expense  thereof  against  the  prop- 
erty supposed  to  be  benefited.  Beyond  this  it  would  ap- 
pear that  it  is  not  authorized  to  act.  We  have  not  been 
referred  to  any  provision  in  the  charter  authorizing  it  to 
make  contracts  for  keeping  or  maintaining  streets  or 
highways,  or  any  improvements  thereon,  made  or  to  be 
made,  in  repair,  or  to  levy  the  estimated  cost  of  antici- 
pated future  repairs  against  property  of  individuals.  It 
is  manifest  that  the  letting  of  the  contract  upon  condition 
that  the  contractor  should  bind  himself  to  keep  up  re- 
pairs for  a  period  of  five  years,  due  generally  to  traffic, 
disintegration  and  decay,  defective  materials  and  work- 
manship, was  calculated  to  increase  the  amount  of  the 
bid  by  the  estimated  cost  of  such  repairs.  At  least,  the 
condition  imposed  an  additional  burden,  which  would 
not  be  assumed  or  undertaken  without  compensation. 
And  the  contractor  would  very  naturally  be  expected  to 
demand  a  higher  price,  in  consideration  of  the  obligation 
to  assume  the  additional  burden.     Thus,  by  exacting  the 
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bond,  a  burden  was  undeniably  imposed  upon  the  adja- 
cent property  beyond  such  as  was  authorized  by  the 
charter.  Such,  in  effect,  is  the  holding  of  the  court  in 
Brown  v.  Jenks,  98  Cal.  10  (32  Pac.  701)  wherein  the 
court  say  :  "  This  act  contains  no  grant  of  authority  to 
the  city  council  for  keeping  a  street  in  repair.  Section  2 
authorizes  the  council  to  contract  for  different  kinds  of 
street  work.  In  all  cases  the  work  authorized  is  such  as 
is  necessary  to  make  and  complete  a  street,  or  to  repair 
existing  defects.  The  bond  is  not  only  unauthorized  by 
the  words  of  the  statute,  but  the  requirement  changes, 
and  may  increase,  the  burdens  of  the  property  owner. 
•  It  is  manifest  that  the  obligation  to  keep  the  street  in  re- 
pair for  five  years  is  a  burden  which  one  would  not  un- 
dertake for  nothing.  Therefore  a  contractor  would  charge 
a  higher  price  for  the  work  when  he  was  forced  to  con- 
tract also  for  repairs.  The  expense  undertaken  is  indef- 
inite, and  the  property  owner  must  pay  for  them  in  ad- 
vance, whereas  the  statute  provides  for  repairs  after  the 
necessity  for  them  appears.  Then,  it  being  contingent, 
he  will  be  paying  for  repairs  which  may  never  be  re- 
quired." In  People  v.  Maker,  56  Hun,  81  (9  N.  Y. 
Supp.  94 ) ,  it  appears  that  by  provision  of  the  charter  of 
the  City  of  Albany,  N.  Y.,  the  expenses  for  ordinary  re- 
pairs of  a  certain  avenue  to  be  paved  with  Trinidad  as- 
phalt were  to  be  borne  by  the  city.  But  the  city  council, 
in  its  ordinance  providing  for  the  pavement,  required  the 
contractor  to  agree  '  *  to  keep  said  pavement  in  repair  for 
seven  years  from  and  after  its  acceptance  by  the  city, 
without  expense  to  said  city  or  abutting  property  own- 
ers," which  provision  was  inserted  in  the  specifications 
under  which  bids  were  received  for  the  work,  and  pur- 
suant to  which  the  contract  was  made.  It  was  held,  on 
the  question  of  its  validity,  that  the  necessary  effect  of 
the  contract  was  to  charge   upon  property  owners  the 
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cost  of  keeping  the  avenue  in  repair  in  violation  of  the 
charter  regulations,  and  the  contract  was  therefore  ad- 
judged to  be  illegal.  To  the  same  effect,  see  Fehler  v.  Gos- 
nell,  99  Ky.  380  (35  S.  W.  1125)  ;  McAllister  v.  City  of 
Tacoma,  9  Wash.  272  (37  Pac.  447,  658)  ;  Boyd  v.  City 
of  Milwaukee,  92  Wis.  456  (66  N.  W.  603)  ;  Verdin  v. 
City  of  St.  Louis  (Mo.  Sup.)  27  S.  W.  447 ;  Id.,  131  Mo. 
26  (33  S.  W.  480,  and  36  S.  W.  52)  .  City  of  Schenec- 
tady v.  Trustees  of  Union  College,  66  Hun,  179  (21  N.  Y. 
Supp.  147 )  illustrates  the  distinction  drawn  by  the  au- 
thorities touching  the  effect  of  the  condition.  In  that 
case  the  undertaking  was  to  '  *  do  all  the  work  required 
by  such  ordinance  and  this  contract  in  such  good  and 
substantial  manner  that  no  repairs  thereto  shall  be  re- 
quired for  the  term  of  five  years  after  its  completion." 
And  it  was  held,  distinguishing  People  v.  Maher,  supra, 
that  the  clause  referred  to  had  reference  solely  to  the  sub- 
stantial character  of  the  work  performed  and  materials 
used  in  the  performance  of  the  contract.  A  like  distinc- 
tion is  observed  in  Cole  v.  Peoi^le,  161  111.  16  (43  N.  E. 
607 ) .  But  the  bond  in  question  is  distinctively  an  in- 
dependent undertaking  to  keep  the  street  and  pavement 
in  repair,  made  so  both  by  the  ordinance  and  the  lan- 
guage thereof,  covering,  in  effect,  all  injuries  liable  to 
arise  from  whatsoever  source.  It  is  clear  that  under  the 
authorities,  based  upon  what  we  believe  to  be  sound 
reasoning,  the  assessment  against  property  to  meet  the 
additional  expense  of  such  repairs  was  unwarranted  by 
the  charter. 

But  it  does  not  follow  that,  because  the  assessment  is 
void  in  so  far  as  it  may  provide  for  the  especial  fund 
which  forms  the  consideration  for  the  bond,  the  bond 
itself  is  invalid  and  illegal  and  not  capable  of  being 
enforced,  if  authority  is  found  elsewhere  for  the  city  to 
enter  into  such  a  contract  with  the  paving  company : 
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Portland  Lumbering  Co.  v.  City  of  East  Portland,  18  Or. 
21  (6  L.  R.  A.  290,  22  Pac.  536).  But  there  was  an 
evident  lack  of  statutory  power  for  entering  into  a  con- 
tract for  keeping  and  maintaining  the  street  and  pave- 
ment in  repair,  and  consequently  a  want  of  legal  authority 
to  use  the  public  moneys  for  that  purpose.  Under  the 
charter  the  council  was  required  to  provide  for  taking 
security  by  good  and  sufficient  bonds  for  the  faithful  per- 
formance of  any  contract  let  under  its  authority:  City 
Charter  1891,  §  116.  It  was  authorized  to  let  contracts 
for  the  repair  of  streets  where  present  necessities  required, 
or  which  may  have  been  deemed  expedient  by  the  com- 
mon council,  but  not  to  expend  the  funds  of  the  public 
or  the  property  owners  of  the  municipality,  and  let  con- 
tracts for  anticipated  future  repairs.  And  this  is  just 
what  it  has  attempted  to  do. 

Upon  the  other  hand,  it  is  strongly  urged  by  plaintiff 
that  the  bond  can  be  enforced  as  a  common-law  obligation, 
and  of  this  we  will  now  inquire.  It  has  been  held  by 
this  court  that  bonds  or  undertakings  intended  to  be 
given  in  compliance  with  statutes,  although  having 
failed  in  substantial  compliance  therewith,  will,  if  entered 
into  voluntarily,  and  founded  upon  a  valid  consideration, 
and  they  do  not  violate  public  policy  or  contravene  any 
statute,  be  enforced  as  common-law  obligations  :  Bunne- 
man  v.  Wagner,  16  Or.  433,  (8  Am.  St.  Rep.  306,  18  Pac. 
841) .  The  rule  is,  perhaps,  more  tersely  stated  by  the 
supreme  court  of  the  United  States,  that,  if  a  contract  is 
entered  into  by  competent  parties,  and  for  a  lawful  pur- 
pose, not  prohibited  by  law,  and  is  founded  upon  a  suffi- 
cient consideration,  it  is  a  valid  contract  at  common  law  : 
U.  S.  v.  Tingey,  30  U,  S.,  (5  Pet.)  115;  U.  S.  v.  Linn, 
40  U.  S.,  (15  Pet.)  290.  That  the  bond  in  question  was 
entered  into  voluntarily  cannot  be  gainsaid,  and  the 
sufficiency  of  the  consideration  must  also  be  conceded . 
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The  question  remains,  is  the  obligation  void  as  against 
the  sureties  of  the  obligor,  for  it -is  they  who  are  pros- 
ecuting this  appeal.  It  is  a  general  rule  of  law  that, 
where  the  obligor  has  obtained  and  availed  himself  of 
the  benefits  to  be  derived  from  the  execution  of  the  bond, 
neither  he  nor  his  sureties  can  defeat  their  liability 
because  of  some  irregularity  in  the  proceeding  in  which 
the  bond  originated.  Having  obtained  the  benefit,  they 
are  estopped  from  setting  up  the  irregularity  :  Carlon  v. 
Dixon,  12  Or.  148,  (6  Pac.  500)  ;  Johnson  v.  Weatherwax, 
9  Kan.  75 ;  Nunn  v.  Goodlett,  10  Ark.  89.  So  it  has  been 
held  that  an  obligor  will  not  be  permitted  to  defeat  his  lia- 
bility by  showing  want  of  jurisdiction  in  the  court  before 
whom  the  action  was  pending,  or  the  unconstitution- 
ality of  the  law  by  virtue  of  which  the  bond  or  obligation 
had  its  inception  :  McDermottv.  Isbell,  4  Cal.  113  ;  State 
ex  rel.  v.  Stark,  75  Mo.  566  ;  Daniels  v.  Tearney,  102  U.S. 
415.  In  the  latter  case  an  action  was  sustained  upon  a 
bond  given  under  and  by  virtue  of  an  ordinance  of  the 
state  of  Virginia,  which  was  held  by  the  national  courts 
to  be  unconstitutional  and  invalid  by  reason  of  the  trea- 
sonable motive  and  purpose  by  which  its  authors  were 
animated  in  passing  it.  Mr.  Justice  Swayne,  speaking 
for  the  unanimous  court,  says  :  "  It  is  well  settled,  as  a 
general  proposition,  subject  to  certain  exceptions,  not 
necessary  to  be  here  noted,  that  where  a  party  has 
availed  himself  for  his  benefit  of  an  unconstitutional  law, 
he  cannot,  in  a  subsequent  litigation  with  others,  not 
in  that  position,  aver  its  unconstitutionality  as  a  defense, 
although  such  unconstitutionality  may  have  been  pro- 
nounced by  a  competent  judicial  tribunal  in  another  suit. 
In  such  cases  the  principle  of  estoppel  operates  with  full 
force  and  conclusive  effect.' '  The  following,  among 
other,  cases  are  cited  in  support  of  the  doctrine  :  Fergu- 
son v.  Landram,  5  Bush.  230  ;  96  Am.  Dec.  350  ;  Railroad 
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Co,  v.  Stewart,  39  Iowa,  267;  Van  Hook  v.  Whitlock,  26 
Wend.  43 ;  37  Am.  Dec.  246 ;  City  of  Burlington  v.  Gil- 
bert, 31  Iowa,  356  ;  7  Am.  Rep.  143  ;  U.  S.  v.  Hodson,  77 
U.  S.  (10  Wall)  409. 

But  here  another  and  a  different  principle  is  involved. 
A  municipality  with  limited  and  circumscribed  powers 
and  authority  is  a  party  to  the  contract,  and  the  validity 
thereof  depends  for  its  support  upon  the  requisite  power 
of  the  city  to  enter  into  and  enforce  it.     It  is  a  doctrine 
of  all  the  authorities  that,  if  a  municipality  acts  wholly 
beyond  the  scope  of  its  express  or  implied  authority,  it  is 
not  estopped  \o  set  up  that  fact  to  defeat  any  alleged 
claim  or  demand  arising  by  virtue  of  such  unauthorized 
acts,  and  it  is  said  that  neither  the  doctrine  of  estoppel, 
of  ratification,  nor  of  bona  fide  holding  can  be  invoked  to 
support  such  a  transaction  :  Sutro  v.  Pettit,  74  Cal.  332 
(16  Pac.  7,  5  Am.  St.  Rep.  442) .    "This  doctrine,"  says 
Dillon,  "  grows  out  of  the  nature  of  such  institutions, 
and  rests  upon  reasonable  and  solid  grounds"  :  1  Dill. 
Mun.  Corp.  §  457.     It  is  essential  to  the  welfare  and  pro- 
tection of  citizens  and  taxpayers  who  contribute  to  the 
revenues,  and  whose  property  is  subject  to  the  laws  and 
ordinances  of  municipalities,  that  they  should  be  held  to 
the  exercise  of  such  powers  only  as  have  been  delegated 
to  them  through  legislative  enactment.     They  possess  no 
powers  but  such  as  are  delegated,  or  may  be  necessary  to 
their  exercise,  and  thereby  implied,  and  the  courts  have 
been  solicitous  that  they  exercise  none  that  they  do  not 
possess.     Their  creation  being  by  public  statute,  and  for 
definite  and  legitimate  objects,  to  which  their  funds  are 
to  be  applied,  contracts  which  have  no  connection  with 
such  purposes,  or  which,  by  natural  intendment,  will 
cause  an  illegal  or  wrongful  application  of  their  funds  or 
the  funds  of  their  citizens  with  which  they  are  intrusted 
by  chartered  powers,  or  an  application  to  other  or  foreign 
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objects,  are  ultra  vires,  and  void :  2  Dillon  Mun.  Corp.  § 
936.  In  Newbery  v.  Fox,  37  kinn.  141  (5  Am.  St.  Rep. 
830, 33  N.  W.  333) ,  it  is  said  :  "The  doctrine  of  ultra  vires 
has,  with  good  reason,  been  applied  with  greater  strict- 
ness to  municipal  bodies  than  to  private  corporations ; 
and,  in  general,  a  municipality  is  not  estopped  from  de- 
nying the  validity  of  a  contract  made  by  its  officers,  when 
there  has  been  no  authority  for  making  such  a  contract. 
*  *  *  A  different  rule  of  law  would,  in  effect,  vastly 
enlarge  the  power  of  public  agents  to  bind  a  municipal- 
ity by  contracts,  not  only  unauthorized,  but  prohibited, 
by  law.  It  would  tend  to  nullify  the  limitations  and  re- 
strictions imposed  with  respect  to  the  powers  of  such 
agents,  and  to  a  dangerous  extent  expose  the  public  to 
the  very  evils  and  abuses  which  such  limitations  are  de- 
signed to  prevent." 

A  distinction  is  recognized  between  acts  of  the  munic- 
ipality or  governing  body,  which  are  not  within  the 
scope  of  their  general  powers,  and  such  as  may  be  open 
to  the  objection  that  they  are  lacking  in  some  technical 
and  formal  regularity  in  their  adoption,  or  that  there 
has  been  a  non-observance  of  some  collateral  act  or 
formality  prescribed,  not  jurisdictional  in  its  character. 
The  former  are  clearly  and  always  void,  while  the 
latter,  if  they  lead  to  a  perpetration  of  a  fraud  upon 
contracting  parties  acting  upon  the  faith  of  laws  and  or- 
dinances apparently  regular  and  valid,  will  be  held  to 
bind  the  municipality  upon  the  principle  of  having  re- 
ceived and  appropriated  benefits  derived  on  account  of 
them,  and  it  will  be  estopped  to  deny  their  validity. 
Moore  v.  Mayor,  etc.,  of  City  of  New  York,  73  N.  Y.  245 
(29  Am.  Rep.  134).  Thus,  in  Hitchcock  v.  Galveston,  96  U. 
S.  341,  it  was  held  that,  where  the  municipality  had  the 
power  to  contract  for  the  improvement  of  the  sidewalks, 
but  in  making  such  a  contract  it  agreed  to  pay  by  giving 
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its  bonds,  which  it  had  no  authority  to  do,  and,  having 
received  benefits  at  the  expense  of  the  other  contracting 
party,  it  could  not  object  that  it  was  not  empowered  to 
make  payment  in  the  mode  sought  to  be  adopted,  and 
that,  while  the  city  could  not  be  held  to  a  specific  per- 
formance of  its  undertaking,  yet  that  it  was  liable  to  pay 
the  contractor  under  the  contract.  The  principle  is  recog- 
nized, and  pertinently  discussed,  by  Mr.  Justice  Strahan 
in  Portland  Lumbering  Co.  v.  City  of  East  Portland ,  18  Or. 
21,  (6  L.  R.  A.  290,  22  Pac.  536)  wherein  a  technical  de- 
fect in  a  notice  required  by  the  statutory  procedure  in 
levying  a  local  assessment  was  urged  as  a  defense.  He 
says  :  "  I  do  not  think,  under  the  charter,  this  technical 
defect  in  the  notice  destroyed  or  impaired  the  power  of 
the  city  to  contract.  *  *  *  The  defendant's  claim  is 
not  that  the  general  power  did  not  exist,  but  there  was  a 
slight  departure  from  the  authority  conferred  in  the  par- 
ticular already  pointed  out,  and  for  that  reason  the  whole 
proceeding  was  ultra  vires  and  void.  Under  the  circum- 
stances of  the  case,  I  am  unable  to  accede  to  this  argu- 
ment." 

It  must  be  conceded  that  a  municipality  will  be 
estopped  to  enforce  the  performance  of  a  contract  under 
the  same  or  like  conditions  that  an  individual  will  be 
estopped  to  proceed  against  it.  If  it  has  exceeded  its 
general  powers  in  attempting  to  enter  into  contractual 
relations  with  an  individual,  and  if,  because  of  its  exer- 
cise of  such  excess  of  authority,  the  individual,  who  is 
charged  with  knowledge  of  its  just  powers,  is  left  with- 
out remedy,  there  is  no  good  or  sufficient  reason  why 
the  city  should  not,  under  like  circumstances,  be  estopped 
to  proceed  against  the  individual.  The  contract  is  in- 
valid by  reason  of  the  lack  of  power  to  enter  into  it,  and, 
if  invalid  as  to  one  of  the  contracting  parties,  it  is  also 

83  Or.- 21. 
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invalid  as  to  the  other.  "  So,  on  the  other  hand,"  says 
Mr.  Dillon,  "a  party  making  with  the  city  a  contract 
which  is  ultra  vires  is  not  estopped,  when  sued  thereon 
by  the  corporation  for  damages,  to  set  up  its  want  of 
authority  to  make  it"  :  1  Dillon,  Mun.  Corp.  §  458.  It 
is  sometimes  asserted  that  a  contract  made  by  a  munici- 
pal corporation,  where  there  exists  a  defect  of  power,  or 
even  a  want  of  power  to  so  contract,  yet  if  not  made  in 
violation  of  charter  regulations  or  any  statute  prohibit- 
ing, is  not  illegal ;  and,  if  such  a  contract  has  been  exe- 
cuted, and  benefits  have  been  received  and  appropriated, 
the  party  receiving  them  is  estopped  to  deny  its  validity  : 
City  of  St.  Louis  v.  Davidson,  102  Mo.  149  (22  Am.  St. 
Rep.  764,  14  S.  W.  825).  State  Board  of  Agriculture  v. 
Citizens1  St.  Ry.  Co.  47  Ind.  407  (17  Am.  Rep.  702)  is 
to  the  same  effect  as  applied  to  a  private  corporation. 
This  doctrine  has  been  criticised  as  too  broad  and  un- 
sound, and  contraiy  to  the  great  weight  of  authority. 
1  Beach,  Pub.  Corp.  §§  217,  218.  But,  however  this 
may  be,  it  is  not  thought  to  be  entirely  applicable  to  the 
case  at  bar. 

It,  as  we  have  seen,  was  clearly  beyond  the  express  or 
implied  powers  granted  to  the  city  to  contract  for  keep- 
ing and  maintaining  the  street  and  pavement  in  repair 
against  injuries  that  might  arise  from  all  causes  for  the 
period  of  five  years.  If  it  could  contract  for  this  length 
of  time  in  the  future,  why  not  for  a  much  longer,  or 
even  an  indefinite  time,  and  use  the  funds  of  the  city  or 
abutting  property  owners  for  payment  in  advance?  It 
is  undoubtedly  a  duty  which  is  due  to  the  public,  and 
enjoined  upon  the  city,  to  see  that  the  streets  are  kept 
in  reasonable  repair.  But  the  mode  of  making  repairs 
is  specifically  pointed  out  and  limited  to  present  neces- 
sities, and  thereby  constitutes  the  measure  of  power ; 
and,  being  the  only  manner  designated,  must  be  con- 
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strued  as  a  prohibition  of  any  other  method.     That  is  to 
say,  the  city  is  not  only  powerless  to  adopt  any  other 
mode  or  method,  or  to  expend  the  public  moneys  in  its 
promotion,  but  it  is  prohibited  from  proceeding  in  any 
other  manner.     While  the  contract  has  been  fully  exe- 
cuted on  the  part  of  the  city,  yet  it  cannot,  by  reason  of 
its  invalidity,  recover  damages  on  account  of  a  breach 
thereof.     In  further  support  of  these  views,  see  McDon- 
ald v.  Mayor  of  New  York,  68  N.  Y.  23  (  23  Am.  Rep.  144 ) 
Miner's  Ditch  Co.  v.  Zellerbach,  37  Cal.  543  (99  Am.  Dec 
300  )  ;  Nash  v.  City  of  St.  Paul,  8  Minn.  172  ( Gil.  143) 
Covington  R.  Co.  v.  Mayor  of  Athens,  85  Ga.  367,  ( 11  S.  E 
663 )  ;  1  Beach,  Pub.  Corp.  §  217 ;  Town  of  Durango  v 
Pennington,  8  Colo.  257  (7  Pac.  14). 

We  have  come  to  this  conclusion  after  much  and  care- 
ful deliberation,  because  of  the  importance  of  the  matters 
involved,  but  we  are  satisfied  that  the  rule  touching  the 
invalidity  of  the  acts  of  a  municipal  corporation  where 
entirely  beyond  the  general  scope  of  its  powers  is  the 
only  safe  one,  in  view  of  the  safeguards  which  should 
always  be  maintained  against  the  unauthorized  acts  of 
the  authorities  and  the  illegal  use  of  the  funds  of  munici- 
palities. The  judgment  must,  therefore,  be  reversed,  and 
the  cause  remanded,  with  directions  to  the  court  below  to 

sustain  the  demurrer. 

Reversed. 


Decided  at  Pendleton,  13  AugUHt,  1H9X. 
TOWNLEY  v.  OREGON  RAILROAD  COMPANY. 

[54  Pac.  150] 

Injuries  to  Premises  —  Rights  of  Lessee.— A  lessee  in  possession  of  prop- 
erty which  1m  destroyed  through  another's  negligence  may  recover  the  value 
of  its  use  for  the  unexpired  term  of  the  lease. 

Competency  of  Opinion  Evidence.— Plaintiff  in  an  action  for  property  in- 
jured and  destroyed  by  defendant's  negligence  cannot,  without  laying  the 
foundation  therefor  by  showing  that  he  is  possessed  of  sufficient  knowledge 
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to  form  an  intelligent  estimate,  give  bis  opinion  as  to  the  value  of  the  differ- 
ent articles  of  property  injured  and  destroyed :  Oregon  Pottery  Company  v. 
Kern,  80  Oregon,  328,  followed. 

Appeal— Harmless  Error.— Error  in  admitting  incompetent  evidence  as  to 
the  value  of  articles  injured  or  destroyed  by  fire  set  by  defendant's  negligence 
cannot  be  regarded  as  harmless  because  competent  evidence  was  subsequently 
given  as  to  the  value  of  some  of  such  articles,  where  the  verdict  is  for  a  gross 
sum.  In  such  a  case  there  is  no  means  of  telling  whether  the  competent  or 
incompetent  evidence  decided  the  Jury:  Krewson  v.  Purdom,  15  Or.  588,  and 
State  ex  rel.  v.  Kraft,  18  Or.  560,  distinguished. 

From  Union  :    Robert  Eakin,  Judge. 

Action  by  W.  J.  Townley,  as  a  trustee,  against  the 

Oregon   Railroad  &  Navigation  Co.  for  damages,  and 

from  it  the  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Joel 
M.  Long  and  Thos.  H.  Crawford,  with  an  oral  argument 
by  Mr.  Long. 

For  respondent  there  was  a  brief  over  the  names  of 
Chamberlain  &  Thomas  and  J.  M.  Carroll,  with  an  oral 
argument  by  Mr.  George  E.  Chamberlain. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  appeal  from  a  judgment  of  the  circuit  court 
of  Union  County,  given  in  favor  of  the  plaintiff,  in  an 
action  brought  to  recover  damages  for  injuries  alleged  to 
have  resulted  from  defendant's  negligence  in  burning 
grass  and  other  combustible  material  on  or  near  its  right 
of  way.  The  complaint  is  :  That  on  October  9,  1896,  the 
plaintiff  was  entitled  to  and  in  the  possession,  as  the  trus- 
tee of  an  express  trust  for  and  on  behalf  of  James  Ray- 
mond, of  a  3,500-acre  tract  of  land  adjoining  the  defend- 
ant's right  of  way  in  Union  County,  together  with  all  the 
personal  property  kept  and  used  upon  such  premises,  in- 
cluding 21£  tons  of  hay,  a  Randolph  header,  and  an  Os- 
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borne  binder  ;  that  720  acres  of  said  land  is  what  is  com- 
monly known  as  turf  or  peat  land,  of  a  combustible  char- 
acter, and  easily  ignited  when  dry,  and  700  acres  thereof 
was,  at  the  time  referred  to,  covered  with  a  heavy  growth 
of  grass,  and  15  acres  with  ripe  standing  grain ;  that  on 
the  day  named  the  servants  and  employees  of  the  defend- 
ant carelessly  and  negligently  set  out  and  caused  to  be  set 
out  fire  along  that  part  of  defendants  right  of  way  contig- 
uous to  plaintiff's  land,  and  so  carelessly  managed  the 
same  that  such  fire  burned  up  and  destroyed  about  5 
acres  of  grass,  and  on  the  following  day  negligently  and 
carelessly  suffered  and  permitted  such  fire  to  escape  from 
their  control,  and  burn  up  and  destroy  about  700  acres  of 
grass,  of  the  value  of  $1,051 ;  15  acres  of  grain,  valued 
at  $120  ;  21£  tons  of  hay,  valued  at  $107.50  ;  1  header,  of 
the  value  of  $150 ;  and  1  binder,  of  the  value  of  $100. 
The  defendant  by  its  answer,  denies  all  the  material  al- 
legations of  the  complaint,  and  for  an  affirmative  de- 
fense alleges  that  whatever  damage  was  done  to  the  plain- 
tiff was  caused  by  a  fire  set  by  himself  and  employees  on 
the  8th  of  October,  1896,  and  by  them  negligently  and 
carelessly  allowed  to  spread  over  his  premises.  The  evi- 
dence discloses  that  on  May  6,  1896,  one  James  Ray- 
mond, who  was  in  possession  of  the  tract  in  question 
under  a  lease  expiring  on  the  23d  of  the  following  De- 
cember, and  the  owner  of  the  personal  property  described 
in  the  complaint,  transferred  by  an  instrument  in  writing 
his  leasehold  interest  and  such  personal  property  to  the 
plaintiff,  in  trust  to  secure  the  payment  of  a  certain 
promissory  note  for  $6,000,  signed  by  himself  and  the 
plaintiff.  By  the  terms  of  such  instrument  the  plaintiff 
was  to  take  and  retain  possession  of  the  personal  prop- 
erty and  the  leased  premises,  use  and  control  the  same, 
harvest  and  sell  the  growing  crop  to  the  best  advantage, 
and  out  of  the  proceeds  pay  the  expenses  of  his  trust, 
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and  satisfy  such  note,  and  the  overplus,  if  any,  pay  over 
to  Raymond.  Immediately  upon  the  execution  of  the 
instrument  the  plaintiff  claims  to  have  gone  into  the 
possession  and  control  of  the  property  described  therein 
as  such  trustee,  and  to  have  been  so  in  possession  at  the 
time  of  the  grievance  complained  of. 

A  few  days  before  the  time  alleged  in  the  complaint, 
he  caused  to  be  plowed  two  parallel  strips  of  land  a  rod 
wide  and  about  twenty  feet  apart  along  and  parallel  to 
the  defendant's  track  as  a  firebreak,  to  prevent  such 
fires  as  might  be  caused  by  defendant's  engines  from 
overrunning  his  land.  At  this  time  that  section  of  coun- 
try was  dry,  and  the  land  in  possession  of  plaintiff  ad- 
joining the  right  of  way,  being  dry,  peaty  soil,  covered 
with  grass  and  weeds,  was  very  susceptible  to  fire.  Not- 
withstanding these  conditions,  the  section  hands  of  de- 
fendant, on  the  ninth  of  October,  set  fire  to  the  grass, 
weeds,  and  other  combustible  material  on  the  strip  of 
land  between  the  two  firebreaks  referred  to  for  the  pur- 
pose of  burning  the  same  off,  and  by  this  means  to  lessen 
the  danger  of  accidental  fires  set  by  its  engines  escaping 
onto  the  adjoining  land.  They  began  their  work  at  the 
south  line  of  the  premises  in  question,  and  proceeded 
north,  keeping  the  fire  under  control  until  they  reached 
the  wagon  road,  when  it  escaped  over  and  across  the 
road,  and  commenced  burning  in  the  grass  and  weeds  on 
the  plaintiff's  land  north  thereof.  About  this  time 
plaintiff's  foreman,  fearing  that  the  fire  had  got  beyond 
control  of  the  defendant's  servants,  rode  out  to  where  it 
was  burning,  and  after  consultation  with  them  it  was 
thought  advisable  to  have  a  firebreak  plowed  between 
the  fire  and  the  land  in  plaintiff's  possession  to  prevent 
the  further  progress  of  the  fire.  In  pursuance  of  this 
understanding,  the  foreman  directed  one  of  the  em- 
ployees  on  the  ranch  to  plow  a  strip  of  land  from  the 
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wagon  road  northerly  to  a  creek  some  two  hundred  feet 
distant,  which  was  done  accordingly.  After  this  the 
section  men  and  plaintiff's  servants  extinguished  all  the 
tire  then  visible,  and  some  time  in  the  afternoon  or  even- 
ing left  the  premises,  believing,  as  the  defendant  claims, 
that  there  was  no  further  danger,  and  that  the  fire  was 
practically  extinguished.  The  evidence  tends  to  show, 
however,  that  the  fire  was  still  alive  and  smoldering  in 
the  turf  and  dry  peatish  soil,  and  on  the  next  morning 
was  fanned  into  a  flame  by  the  wind,  and,  escaping  over 
the  firebreak  plowed  the  day  before,  ran  over  some  seven 
hundred  acres  of  said  tract,  consuming  the  grass  and 
other  growth  thereon,  burning  the  hay,  and  damaging 
the  header  and  binder. 

The  record  contains  some  seventy-one  assignments  of 
error,  but  those  upon  which  defendant  seeks  to  secure 
the  reversal  of  the  case  may  be  summarized  as  follows : 
(1)  In  admitting  evidence  as  to  plaintiff's  title  and  right 
to  the  possession  of  the  premises  burned  over,  and  in 
refusing  to  direct  the  jury  not  to  consider  as  an  item  of 
damage  in  the  case  any  injury  to  the  grass  and  pasture 
land  ;  (2)  in  permitting  the  plaintiff  to  give  his  opinion 
as  to  the  value  of  the  property  destroyed,  without  any 
foundation  having  been  laid  therefor ;  (3)  in  allowing 
plaintiff  to  testify  as  to  conversations  between  himself  ' 
and  McCarty,  the  defendant's  section  foreman,  before 
the  fire  in  question  was  set  out,  about  burning  off  the 
right  of  way  ;  (4)  in  refusing  to  give  certain  instructions 
requested  by  the  defendant. 

1.  Upon  the  first  point  the  contention  is  that  the  court 
erred  in  admitting  as  evidence  the  lease  under  which 
Raymond  held  possession  of  the  premises,  and  the  instru- 
ment assigning  his  interest  thereunder  to  the  plaintiff, 
and  in  refusing  to  instruct  the  jury  that  plaintiff  could 
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not  recover  for  the  grass  and  pasture  destroyed  by  the 
fire,  for  the  reason  that  such  damages  inure  to  the  free- 
hold, and  the  plaintiff  had  failed  to  prove  that  Ray- 
mond's lessor  had  title  to  the  land,  or  authority  to  make 
the  lease  in  question.  It  has  been  held  that  the  title 
necessary  to  maintain  an  action  of  this  character  is  the 
same  as  in  an  action  of  trespass  quart  clavsum  f regit,  and 
hence  a  person  who  is  in  the  actual  possession  and  occu- 
pancy of  land  may  recover  for  damages  done  to  the  land 
itself  by  fire,  caused  by  the  negligence  of  a  railway  com- 
pany in  operating  its  road,  without  proof  of  a  paper  title, 
unless  the  defendant  shows  an  outstanding  adverse  title 
to  the  land  higher  than  a  mere  possessory  one  :  McNarra 
v.  Chicago  &  N.  W.  Railway  Co.,  41  Wis.  69.  But  it  is 
unnecessary  to  invoke  this  rule  in  the  case  at  hand, 
because  the  court  charged  the  jury  that  they  were  not  at 
liberty  to  consider  any  damage  to  the  land  itself,  but 
only  the  "  value  of  the  use  of  the  pasture  of  the  ground 
burned  over"  for  the  unexpired  portion  of  the  lease,  and 
therefore  defendant's  objection  that  plaintiff"  did  not 
show  title  to  the  realty  is  without  merit.  If  he  was  in 
possession,  claiming  the  right  under  a  lease  which,  by 
its  terms,  expired  in  the  following  December,  he  clearly 
had  a  right  to  maintain  an  action  against  a  trespasser 
for  interfering  with  such  possession  or  the  use  and  enjoy- 
ment of  the  leased  premises. 

2.  It  is  also  claimed  that  the  court  erred  in  allowing 
the  plaintiff  to  testify  as  to  his  opinion  of  the  value  of  the 
property  destroyed,  without  showing  that  he  possessed 
sufficient  knowledge  on  the  subject  to  form  an  opinion. 
Upon  this  point  the  record  discloses  that  the  plaintiff, 
after  describing  the  property  injured  and  destroyed  by 
the  fire,  and  without  any  foundation  having  been  laid 
for  the  admission  of  such  evidence,  or  any  examination 
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of  the  witness  to  show  that  he  knew  anything  whatever 
about  the  value  of  machinery,  hay,  grain,  standing 
wheat,  or  pasture  land,  was  permitted  to  give  an  opin- 
ion as  to  the  value  of  each  item  of  such  property  de- 
stroyed and  injured  by  the  fire.  Timely  objection  was 
made  to  the  introduction  of  this  evidence  on  the  ground 
that  the  witness  had  not  shown  himself  qualified  to  give 
an  opinion,  and  after  its  introduction  the  defendant 
moved  to  strike  out  for  the  same  reason,  and  also  re- 
quested the  court  to  instruct  the  jury  to  disregard  it. 
These  objections  were  all  overruled,  and  this  was  error. 
There  is  no  possible  ground,  so  far  as  we  have  been  able 
to  ascertain,  upon  which  the  admissibility  of  the  testi- 
mony can  be  sustained,  and  none  has  been  suggested  by 
plaintiff's  counsel.  The  rule  is  too  well  settled  to  be 
longer  open  to  debate  that  a  witness  cannot  be  permit- 
ted to  testify  to  his  opinion  as  to  the  value  of  property 
without  first  laying  a  foundation  for  such  testimony  by 
showing  that  he  is  possessed  of  sufficient  knowledge  upon 
the  subject  to  form  an  intelligent  opinion  :  Oregon  Pot- 
tery Co.  v.  Kern,  30  Or.  328  (47  Pac.  917);  Haight  v. 
Kimbark,  51  Iowa,  13  (50  N.  W.  577).  No  such  show- 
ing was  made  or  attempted  in  this  case.  Indeed,  it  does 
not  appear  that  the  witness  had  any  knowledge  whatever 
of  the  value  of  the  property  in  question . 

3.  Counsel  for  the  plaintiff,  however,  contends  that 
the  error  in  the  admission  of  this  evidence  was  harmless, 
because  witnesses  were  subsequently  called  by  the  de- 
fendant who  were  admittedly  competent  to  testify  on  the 
subject  of  the  value  of  some  of  the  articles  destroyed  and 
injured  by  the  fire,  and  did  so  testify.  As  a  general 
proposition,  a  judgment  will  not  be  reversed  on  account 
of  the  improper  admission  of  testimony  if  the  facts 
sought  to  be  thus  proved  were  clearly  established  by 
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other  evidence,  so  that  it  can  be  seen  that  the  party  com- 
plaining was  not  prejudiced  by  the  admission  of  such 
testimony,  and  that  the  verdict  must  have  been  the  same 
if  it  had  not  been  admitted  :  Krewson  v.  Purdom,  15  Or. 
589  (16  Pac.  480);  State  ex  rel.  v.  Kraft,  18  Or.  550  (23 
Pac.  663).  But  there  is  no  room  here  for  the  application 
of  this  rule,  because  the  verdict  is  for  a  gross  sum,  made 
up  of  sundry  items  of  damages,  and  there  is  no  way  of 
determining  from  the  record  by  what  evidence  the  jury 
were  influenced  in  arriving  at  their  verdict.  The  re- 
peated rulings  of  the  trial  court  that  plaintiff's  testimony 
was  competent,  and  its  refusal  to  withdraw  it  from  the 
jury,  clearly  authorized  them  to  consider  it  as  proper 
testimony  in  the  case,  bearing  on  the  question  of  dam- 
ages, and  the  verdict  affords  ho  evidence  of  the  basis 
upon  which  the  jury  arrived  at  the  amount  of  damages. 
Under  such  circumstances  the  court  cannot  say  that  the 
error  was  harmless. 

From  these  conclusions  it  follows  that  the  judgment 
must  be  reversed,  and  as  the  other  questions  discussed  in 
the  brief  and  by  counsel  at  the  hearing,  interesting  and 
important  as  they  are,  may  not  arise  on  another  trial,  or, 
if  so,  may  be  presented  in  a  different  form,  it  is  thought 
best  not  to  anticipate  them  at  this  time.  The  judgment 
is  therefore  reversed,  and  the  cause  remanded  for  a  new 

trial. 

Reversed. 


Decided  at  Pendleton,  13- August,  1898. 
MULLANEY  v.  EVANS. 
J33       *S  [54  Pac.  886] 

■'  Ratification  of  Acts  of  Agent.— Plaintiff  by  bringing  an  action  for  the  bal- 

ance due  under  a  contract  for  the  sale  of  certain  chattel^,  and  defendants  by 
accepting  the  chattels  and  paying  part  of  the  purchase  price  therefor,  each 
with  full  knowledge  of  the  transaction,  ratified  the  contract,  notwithstand- 
ing that  their  respective  agents  who  executed  it  acted  without  authority. 
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Harmless  Error.— The  admission  of  the  testimony  of  a  party  that  she  did  not 
sign  a  contract  in  writing,  though  not  material,  is  not  reversible  error,  where 
the  contract  itself  is  introduced  in  evidence  and  discloses  on  its  face  that  she 
did  not  sign  the  same. 

Evidence.—  Plaintiff  may,  in  support  of  her  contention  that  the  money  due  on 
a  sale  of  her  property  by  her  agent  should  have  been  paid  to  her  instead  of 
to  a  garnishing  creditor  of  the  agent,  testify  that  the  purchasers  paid  her 
through  such  agent  a  certain  amount  on  account  of  the  purchase. 

Harmless  Error.— Where  evidence  tends  to  disprove  the  claim  of  the  party 
offering  it,  it  is  harmless,  even  though  inadmissible. 

Evidence— Sales.—  It  Is  competent  for  the  purpose  of  establishing  the  plaintiff's 
right  to  recover  the  balance  of  the  purchase  price  due  under  a  contract  of  sale 
executed  by  her  husband  acting  as  her  agent  to  show  that  the  property  sold 
belonged  to  her. 

Liability  of  Garnishee.— A  purchaser  of  property  under  a  contract  with  the 
.owner's  agent  is  not  protected  against  the  claim  of  the  owner  for  the  purchase 
price  by  payment  to  a  creditor  of  the  agent  under  a  garnishment  Judgment, 
where  he  knew  of  the  plaintiff's  ownership  of  the  property  and  claim  to  the 
purchase  price  in  time  to  have  so  stated  in  the  answer  to  the  garnishment  but 
did  not  do  so. 

Inconsistent  Instructions.— Appellant  cannot  complain  of  4he  inconsistency 
of  different  instructions  where  the  inconsistency  resulted  from  the  giving  of 
Instructions  proffered  by  him  which  were  not  germane  to  the  issue. 

From  Malheur:    Morton  D.  Clifford,  Judge. 

Action  by  Louise  W.  Mullaney  against  R.  T.  Evans, 
A.  S.  Evans,  and  H.  Curtner,  co-partners  as  Evans  & 
Curtner.  From  a  judgment  in  favor  of  plaintiff,  defend- 
ants appeal. 

Affirmed. 

Mr.  William  Smith  for  appellants. 

Messrs.  John  L.  Rand  and  IAonel  R.  Webster  for  re- 
spondent. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

This  is  an  action  by  Louise  W.  Mullaney  against  R.  T. 
Evans,  A.  S.  Evans,  and  H.  Curtner,  co-partners  as 
Evans  &  Curtner,  to  recover  the  sum  of  $1,670,  the 
balance  due  on  account  of  the  alleged  sale  and  delivery 
of  a  quantity  of  hay  by  plaintiff  to  defendants.     The  de- 
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fendants,  after  denying  the  material  allegations  of  the 
complaint,  allege  that,  with  plaintiff's  knowledge,  her 
husband,  E.  F.  Mullaney,  entered  into  a  contract  with 
them,  whereby  he  sold  and  delivered  to  them  a  quantity 
of  hay,  the  price  of  which,  prior  to  September  20,  1895, 
they  had  fully  paid,  except  the  sum  of  $1,670 ;  that 
about  October  1,  1895,  the  First  National  Bank  of  Win- 
nemucca,  Nevada,  commenced  an  action  in  the  circuit 
court  of  Malheur  County  against  said  E.  F.  Mullaney  to 
recover  the  sum  of  about  $12,000,  and  caused  said  debt 
to  be  attached  by  the  sheriff  of  said  county,  to  whom 
they  delivered  a  certificate  acknowledging  that  they  were 
indebted  to  said  E.  F.  Mullaney  in  the  sum  of  $1,670; 
that  such  proceedings  were  had  in  said  action  that  judg- 
ment was  rendered  against  Mullaney  for  the  amount 
demanded,  and  against  defendants  for  the  amount  so 
admitted  to  be  due  from  them  to  him,  which  sum,  prior 
to  the  commencement  of  this  action,  they  had  fully  paid 
to  said  bank.  The  plaintiff,  having  denied  in  the  reply 
the  material  allegations  of  new  matter  contained  in  the 
answer,  alleged  that  at  the  time  said  contract  was  en- 
tered into  defendants  knew  that  she  was  the  owner  of 
said  hay,  and  entitled  to  the  proceeds  derived  from  the 
sale  thereof,  notwithstanding  which  they  conspired  with 
said  bank  to  deprive  her  of  the  money  arising  therefrom, 
and  falsely  furnished  said  certificate,  well  knowing  that 
said  sum  of  $1,670  was  payable  to  her;  that  plaintiff 
notified  defendants,  after  they  had  furnished  said  certifi- 
cate, and  long  prior  to  the  rendition  of  judgment  in  said 
action,  that  the  statement  that  they  were  indebted  to  E. 
F.  Mullaney  was  false,  but  they  refused  to  amend  or 
correct  such  certificate.  Upon  these  issues  a  trial  was 
had,  resulting  in  a  verdict  in  plaintiff's  favor  for  the 
amount  demanded,  whereupon  defendants  moved  the 
court  for  judgment  in  their  favor  non  obstante;    but,  the 
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motion  being  denied,  judgment  was  rendered  upon  the 
verdict,  and  defendants  appeal. 

It  is  contended  by  defendants'  counsel  that  their 
clients  entered  into  an  agreement  with  plaintiff's  agent, 
E.  F.  Mullaney,  which  they  have  so  kept  and  performed, 
as  to  preclude  him  from  maintaining  an  action  for  the 
recovery  of  the  balance  claimed  to  be  due,  and  that, 
such  contract  having  been  consummated  with  plaintiff's 
knowledge,  her  right  of  action  thereon  is  also  barred. 
The  contract  in  question  purports  to  have  been  entered 
into  between  Evans  &  Curtner,  parties  of  the  first  part, 
and  E.  F.  Mullaney,  the  party  of  jbhe  second  part;  but 
the  name  of  one  Frank  Maxey  is  subscribed  thereto  with 
the  party  of  the  second  part,  but  the  instrument  contains 
no  recital  of  any  authority  by  which  the  latter  appended 
his  signature.  The  manner  of  executing  the  contract, 
however,  is  unimportant,  for  plaintiff,  by  bringing  an 
action  for  the  balance  due  thereunder,  and  defendants 
by  accepting  the  hay,  and  paying  E.  F.  Mullaney  apart 
of  the  purchase  price,  each  with  full  knowledge  of  the 
transaction,  have  thereby  ratified  the  agreement,  not- 
withstanding their  respective  agents  may  have  acted 
without  authority  :  Argenti  v.  Brannan,  5  Cal.  351 ;  Mc- 
Donald v.  Mining  Co.,  13  Cal.  220.  Parol  testimony  is 
inadmissible  to  discharge  Mullaney,  if  he  executed  the 
contract  for  plaintiff  without  disclosing  his  principal  to 
the  defendants,  in  which  case  they  have  the  right  to 
elect  whether  they  will  hold  him  or  his  wife  to  a  per- 
formance of  the  agreement :  Barbre  v.  Goodale,  28  Or. 
465  ( 38  Pac.  67,  and  43  Pac.  378).  But  the  hay  agreed 
to  be  sold  having  been  delivered  to  defendants,  in  pursu- 
ance of  the  contract,  plaintiff,  by  its  ratification,  has 
fully  complied  with  all  the  terms  imposed  upon  her, 
whereupon  it  devolved  upon  defendants  to  keep  their 
engagements  by  paying  the  amount  agreed  upon  ;  and 
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it  can  be  of  no  consequence  to  them  whether  this  sum  is 
payable  to  plaintiff  or  to  her  husband.  If  E.  F.  Mul- 
laney  had  owned  the  hay,  and,  after  having  sold  and 
delivered  it  to  defendants,  he  had  assigned  the  account 
#o  plaintiff,  for  a  valuable  consideration,  prior  to  the 
attachment,  she  would  undoubtedly  have  been  entitled, 
under  the  very  liberal  provisions  of  the  married  women's 
act  of  this  state,  to  recover  from  them  the  amount  due 
under  the  contract,  or  if  they  had  been  notified  of  such 
assignment  after  they  had  given  their  certificate,  but 
before  the  judgment  was  rendered,  they  might  have  been 
relieved  from  all  lialjility  to  the  bank.  So,  too,  if  they 
knew  that  plaintiff  was  the  owner  of  the  hay  and  entitled 
to  the  proceeds  arising  from  its  sale,  notwithstanding 
which  they  admitted  in  their  certificate  of  garnishment 
thatnthey  were  indebted  to  her  husband  therefor,  such 
admission  ought  not  to  relieve  them  from  their  liability 
to  plaintiff,  for  defendants  occupied  towards  all  these 
parties  the  relation  of  a  stakeholder,  which  should  have 
compelled  them  to  maintain  an  indifferent  position  as  to 
whom  they  paid  for  the  hay,  and  hence  they  could  not 
debar  plaintiff  of  her  right  to  recover  its  price  by  admit- 
ting that  they  owed  her  husband  therefor. 

With  these  preliminary  observations,  we  will  examine 
the  errors  relied  upon  to  secure  a  reversal  of  the  judg- 
ment. Plaintiff,  appearing  as  a  witness  in  her  own  be- 
half, testified,  in  substance,  that  she  sold  the  hay  to  de- 
fendants, and  that  the  contract  evidencing  the  transfer 
thereof  was  reduced  to  writing ;  whereupon  her  counsel 
asked  the  following  question  :  "Did  you  sign  any  con- 
tract in  writing,  Mrs.  Mullaney?"  This  question  was 
objected  to  on  the  ground  that  it  was  incompetent,  irrele- 
vant, and  immaterial,  and  because  the  evidence  showed 
that  the  agreement  was  signed  for  her,  and  with  her 
knowledge.     The  objection  being  overruled,  and  an  ex- 
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ception  allowed,  the  witness  answered,  "No,  sir;  I  did 
not."  This  answer  may  not  have  been  very  material, 
but  we  fail  to  see  how  it  was  prejudicial,  or  was  calcu- 
lated to  mislead  the  jury ;  for  the  contract,  having  been 
offered  in  evidence,  disclosed  the  fact  that  it  was  not 
signed  by  plaintiff,  so  that  the  testimony  objected  to  was 
corroborative  of  the  writing  only. 

This  witness,  over  defendants'  objection  and  exception, 
was  allowed  to  answer  the  following  question:  "Mrs. 
Mullaney,  you  may  state  whether  or  not  the  defendants 
paid  you  any  money  for  that  hay,  and,  if  so,  how  much, 
and  when?  "  To  which  she  replied,  "  They  paid  me  $625 
on  hay."  It  is  insisted  that  this  question  and  the  an- 
swer thereto  furnished  a  method  of  proving  by  parol  the 
non-performance  of  a  written  contract,  without  having 
established  by  proper  legal  proof  any  liability  of  t1  :  de- 
fendants to  pay  under  the  agreement.  Defendants,  by 
their  answer,  admitted  that  they  made  the  contract  in 
question,  and  this  averment  established  their  liability. 
They  also  alleged  that  $1,670  was  the  balance  due  on 
account  of  the  purchase  of  the  hay,  and  this  admission 
showed  that  a  payment  of  the  amount  so  testified  to  by 
plaintiff  had  been  made  by  them,  but  they  maintain, 
however,  that  this  payment  was  made  to  E.  F.  Mullaney, 
while  plaintiff  insists  on  this  money  having  been  paid  to 
her  through  her  husband  on  account  of  her  alleged  sale. 
The  real  question  in  the  case  is,  to  whom  was  the  ad- 
mitted balance  payable?  Under  the  allegations  of  the 
complaint  and  reply,  we  think  the  testimony  admissible 
as  tending  to  establish  plaintiff's  theory  of  the  case,  even 
if  the  money  so  received  was  paid  by  defendants  to  her 
husband. 

The  contract  having  been  identified  by  plaintiff,  she 
was  permitted,  over  defendants'  objection  and  exception, 
to  answer  the  following  question  in  relation  to  the  per- 
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sons  present  when  the  agreement  was  entered  into,  viz.  : 
4 '  You  may  state  whether  or  not  at  that  time  the  firm  of 
Evans  &  Curtner,  or  either  of  the  partners  of  that  firm, 
were  present?  "  To  which  she  replied,  "They  were  not." 
The  object  of  the  question,  as  we  understand  it,  was  to 
show  that  defendants,  at  the  time  the  contract  was  exe- 
cuted, had  knowledge  that  plaintiff  claimed  to  own  the 
hay ;  and,  plaintiff's  averment  to  that  effect  being  in 
issue,  the  inquiry  was  admissible,  but,  as  a  matter  of 
%  fact,  her  evidence  tended  to  disprove  the  issue,  so  that, 
in  any  event,  its  admission  could  not  have  been  preju- 
dicial. 

E.  F.  Mullaney,  being  called  as  a  witness  for  plaintiff, 
testified  in  relation  to  the  sale  of  the  hay  by  his  wife, 
whereupon  he  was  asked  the  following  question  :  "Whose 
hay  was  it  that  she  sold,  Mr.  Mullaney  ?"  and  over  de- 
fendants' objection  and  exception  he  was  permitted  to 
answer,  <c  Mrs.  Mullaney's."  It  is  insisted  that,  as  the 
contract  was  in  writing,  and  signed  by  Mullaney,  it  is 
unimportant  whether  the  hay  was  owned  by  him  or  his 
wife,  and  hence  this  question  was  immaterial,  and  tended 
to  mislead  the  jury  to  defendants'  prejudice.  The  point 
contended  for  might,  perhaps,  be  well  taken  if  this  were 
an  action  by  defendants  against  Mullaney  to  recover 
damages  resulting  from  a  breach  of  his  agreement  to  de- 
liver the  hay ;  but  plaintiff's  right  of  action  being  pre- 
dicted on  her  alleged  ownership,  the  question  was  im- 
portant, and  the  answer  thereto  material. 

The  court  having  charged  the  jury  to  the  effect  that  if 
defendants,  when  they  made  their  answer  to  the  notice  of 
garnishment,  knew  or  had  reason  to  believe  that  plaintiff 
owned  the  hay,  or  claimed  the  balance  due  thereon,  it 
was  incumbent  upon  them  to  have  so  stated  the  fact ; 
but,  if  they  neglected  so  to  certify,  they  were  not  pro- 
tected by  the  judgment  rendered  against  E.  F.  Mullaney, 
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and  a  verdict  should  be  returned  in  this  action  for  the 
amount  demanded.  An  exception  to  this  portion  of  the 
charge  having  been  allowed,  it  is  maintained  that,  E.  F. 
Mullaney  having  signed  the  contract  in  question,  defend- 
ants had  the  right  to  rely  thereon,  and  to  treat  him  as 
the  principal ;  that  they  were  at  liberty  to  disregard  any 
claim  of  ownership  to  the  hay  which  plaintiff  might  in- 
sist upon,  after  the  execution  of  the  agreement ;  and 
that  the  judgment  of  the  bank  against  Mullaney  affords 
a  complete  bar  to  the  maintenance  of  plaintiff's  action. 
It  must  be  admitted  that  defendants  had  a  right  of  elec- 
*  tion,  and  could  treat  Mullaney  as  the  principal,  but  only 
to  the  extent  of  requiring  him  to  keep  his  engagements  ; 
and  for  any  failure  in  this  respect  defendants  had  a  rem- 
edy in  damages.  If  plaintiff  was  the  owner  of  the  hay, 
and  entitled  to  the  money  due  therefor,  and  defendants 
had  knowledge  of  this  fact  at  the  time  they  furnished 
the  certificate  of  garnishment,  we  fail  to  see  how  they 
can  escape  liability  to  her  by  claiming  that  they  were  in- 
debted to  her  husband.  The  plaintiff  was  not  a  party 
or  privy  to  the  action  instituted  by  the  First  National 
Bank  of  Winnemucca  against  E.  F.  Mullaney,  and,  since 
she  cannot  be  deprived  of  her  property  without  due  pro- 
cess of  law,  in  which  she  has  had  notice,  and  an  oppor- 
tunity to  be  heard,  defendants  cannot  plead  in  bar  of 
her  action  the  judgment  rendered  against  her  husband, 
or  any  payments  made  on  account  thereof :  Lawrence  v. 
Ixine,  4  Gilman,  354;  Cooper  v.  McClun,  16  111.  435; 
Wine  v.  Hilton,  4  Me.  435 ;  Miller  v.  McClain,  10  Yerg. 
245  j  Funkhouser  v.  How,  24  Mo.  44  ;  Dobbins  v.  Hyde,  37 
Mo.  114  ;    Wilson  v.  Murphy,  45  Mo.  409. 

After  the  court  had  fully  instructed  the  jury  upon  the 
questions  of  law  applicable  to  the  case  at  bar,  it  gave,  at 
defendants'  request,  certain  instructions  which  appear  to 

38  Ob.— 22. 
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be  somewhat  in  conflict  with  the  other  portions  of  the 
charge,  in  view  of  which  their  counsel  contend  that  the 
jury,  considering  the  charge  as  a  whole,  could  not  recon- 
cile these  incongruities,  or  reach  an  intelligent  verdict 
from  the  instructions.  But  it  will  be  observed  that  the 
incongruity  results  from  the  latter  instructions,  which 
were  clearly  not  germane  to  the  issue,  but,  being  favora- 
ble to  the  defendants'  contention,  and  given  at  their  re- 
quest, they  are  not  in  a  position  to  complain  of  the  in- 
consistency referred  to.  An  examination  of  the  evidence 
relied  upon  for  that  purpose  fails  to  convince  us  that  the 
court  erred  in  refusing  to  render  a  judgment  non  obstante 
veredicto. 

Defendants  objected  to  other  instructions  given  by  the 
court  on  its  own  motion  or  at  plaintiff's  request,  but,  in 
view  of  what  has  been  said  herein,  we  deem  the  excep- 
tions to  be  without  merit.  It  follows  that  the  judgment 
is  affirmed. 

Affirmed. 


'Decided  at  Pendleton,  August  13;  rehearing  denied  Dec.  19, 1898. 
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~83    3381 

41   185|  Estoppel  to  Deny  Equitable  Jurisdiction.— An  objection  in  an  equity  suit 

83   338,  that  plaintiff  has  an  adequate  remedy  at  law  cannot  be  raised  by  a  defendant 

43    471j  who  has  by  his  own  answer  asked  equitable  relief:  Kitcherside  v.  Myers,  10 

•48    4T8|  Qr  2if  and  O'Hara  v.  Parker,  Tt  Or.  157,  approved. 

33   3381 


!d46     82(  County  Indebtedness— Construction  of  Constitution.— The  prohibition 

against  counties  contracting  indebtedness  above  a  specified  amount,  under 
Art.  XI,  1 10  of  the  constitution,  applies  only  to  such  debt*  and  liabilities  as 
they  may  voluntarily  incur  or  create,  and  not  to  those  that  are  thrust  upon 
them  by  operation  of  law  and  which  they  are  powerless  to  prevent:  Grant 
County  v.  Lake  County,  17  Or.  453,  and  Burnett  v.  Markley,  28  Or.  436,  approved. 

Counties— Rule  for  Applying  Law  Against  Debts.— The  taxpayers  should 
have  the  benefit  of  the  doubt  and  be  protected  by  the  constitutional  prohibi- 
tion against  voluntary  Indebtedness,  where  it  is  not  entirely  certain  that  the 
obligation  had  to  be  incurred— in  other  words,  there  should  be  a  clear  war- 
rant of  law  for  every  county  expenditure  or  it  will  be  a  voluntary  indebted- 
ness. 
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Voluntary  Debt— Sh  el  vino  fok  Vault— Insurance.— A  county  Is  not  by 
law  obligated  to  provide  shelving  or  boxing  for  the  vault*  where  Its  records 
are  kept,  nor  Is  It  compelled  to  Insure  Its  property,  and  Indebtedness  incurred 
for  either  of  these  purposes  Is  entirely  voluntary. 

Debt  Limit— Bridges.— An  indebtedness  Incurred  by  a  county  in  constructing 
or  repairing  bridges  is  a  voluntary  obligation,  within  the  prohibition  against 
county  Indebtedness  contained  In  the  constitution,  Art.  XI,  §  10,  for  Hill's 
Ann.  Laws,  §  4140  distinctly  provides  that  county  courts  "may  *  *  *  in 
their  discretion  "  expend  public  funds  for  bridges. 

Expenses  of  County  Buildings.— Under  Hill's  Ann.  Laws,  §  890,  subd.  1,  the 
expense  of  erecting  or  repairing  necessary  county  buildings  is  not  an  obliga- 
tion imposed  on  the  county  by  operation  of  law. 

Purchase  of  Toll  Roads  — Payment  of  Scalp  Bounties.— It  is  not  neces- 
sary to  the  performance  of  its  corporate  functions  that  a  county  shall  buy  toll 
roads  or  pay  a  bounty  for  scalps,  and  any  indebtedness  Incurred  for  such  pur- 
poses is  purely  voluntary. 

Appropriation  of  Current  Revenues  to  Voluntary  Indebtedness.—  Un- 
appropriated current  revenues  of  a  county  Including  those  which  are  past 
due  and  uncollected  cannot  be  anticipated  by  voluntary  indebtedness  of  the 
county,  especially  where  the  county  Is  otherwise  largely  indebted  for  ordinary 
current  expenses:  Salem  Water  Co.  v.  City  of  £kilemt  5  Or.  29,  cited  and  applied. 

Expense  of  Poor  Farm  is  Voluntary.— County  warrants  representing  the 
purchase  of  a  poor  farm  are  within  the  prohibition  of  the  Const.,  Art.  XI,  g 
10,  against  counties  voluntarily  creating  indebtedness  beyond  a  specified 
amount. 

Expenses  of  Reindexing  and  Replatting  Records.— Under  a  statute  that 
a  certain  officer  should  receive  for  certain  work  "such  compensation  as  the 
county  Judge  and  county  commissioner  may  deem  sufficient"  it  is  discre- 
tionary with  the  officials  to  order  such  work  done  or  leave  it  undone,  and  the 
•  expense,  if  it  is  done,  is  wholly  voluntary,  under  the  inhibition  of  the  consti- 
tution, article  XI,  g  10. 

Warrants  for  More  Than  the  Indebtedness.— County  warrants  are  void 
where  a  percentage  Is  added  to  the  amount  due  in  order  to  bring  the  warrants 
to  a  cash  basis  in  the  market. 

Expert  Examination  of  Books  of  Public  Officers.— Warrants  issued  for 
posting  up  public  records  that  are  behind  and  for  expertlng  books  of  the 
county  officers  are  necessary  expenses  of  conducting  a  county  Imposed  by 
law. 

Payment  of  Unlawful  Indebtedness  Not  an  Estoppel  — Agency.— The 
payment  by  the  county  authorities  of  warrants  issued  for  unlawful  claims, 
with  full  knowledge  of  that  fact,  does  not  estop  taxpayers  or  the  county  from 
asserting  the  invalidity  of  other  outstanding  claims  of  the  same  nature,  for 
no  county  agent  or  official  could  ratify  an  act  that  he  could  not  have  done 
originally. 

Estoppel  by  Receiving  Benefit.— The  fact  that  a  county  has  received  bene- 
fits thereby  does  not  preclude  it  from  asserting  the  unlawfulness  of  warrants 
Issued  for  voluntary  obligations  in  excess  of  the  constitutional  limit. 

Estoppel  by  Apportionment  of  Debt.— Where  no  question  of  the  constitu- 
tionality of  warrants  representing  a  county  Indebtedness  was  determined  by 
com  mi  ssi  oners  appointed  to  apportion  indebtedness  between  two  counties, 
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neither  the  counties  nor  their  taxpayers  are  precluded  from  asserting  the 
invalidity  of  such  warrants  as  having  been  Issued  In  excess  of  the  constitu- 
tional limitation. 

From  Baker :   Robert  Eakin,  Judge. 

Suit  by  the  Municipal  Security  Company,  of  Portland, 
Maine,  against  Baker  County,  its  judge,  commissioners, 
treasurer,  and  five  hundred  of  its  taxpayers  to  relieve 
sundry  warrants  from  the  effect  of  the  decree  in  a  suit 
brought  by  the  five  hundred  defendant  taxpayers  to  en- 
join the  payment  of  these  and  a  large  number  of  other 
warrants.  That  suit  was  decided  on  a  demurrer  to  the 
complaint,  and  the  appeal  was  dismissed  on  a  motion 
without  any  consideration  of  its  merits  :  Stutter  v.  Baker 
County,  30  Or.  294  (47  Pac.  705).  Not  having  been  a 
party  to  that  suit,  though  then  owning  some  of  the  war- 
rants that  were  being  attacked,  plaintiff  now  sues  to 
have  its  warrants  declared  valid  obligations,*  and  ap- 
peals from  a  decree  against  it. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Wm.  Smith  and  Chas.  A.  Johns. 

For  respondent  county  officers,  there  was  a  brief  and 
an  oral  argument  by  Mr.  Hugh  E.  Courtney,  district 
attorney. 

For  respondent  taxpayers,  there  was  a  brief  and  an 
oral  argument  by  Mr.  Martin  Luther  Olmstead. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

•Note.—  1 1  was*  urged  by  the  defendants  in  the  present  case  that  plaintiff' was 
not  In  a  position  to  maintain  this  suit,  as  It  was  not  a  taxpayer,  or  even  a  resi- 
dent or  citizen,  and  because  there  was  available  a  plain,  speedy  and  adequate 
remedy  at  law.  Owing  to  the  terms  of  the  pleadings  the  point  was  not  con- 
sidered.— Reporter. 


Aug.  1898.]     Security  Co.  v.  Baker  County.  341 

This  is  a  suit  the  avowed  purpose  of  which  is  to  re- 
lieve certain  Baker  County  warrants,  owned  and  held  by 
the  plaintiff,  from  the  operation  of  a  decree  entered  in  a 
suit  in  which  plaintiff  was  not  a  party,  whereby  the 
county  treasurer  was  enjoined  from  paying  and  the  sher- 
iff from  receiving  them  in  payment  of  taxes,  and  to  re- 
store them  to  their  original  condition.  The  warrants  in- 
volved consist  of  Nos.  3,043  to  3,047,  inclusive,  issued 
May  5,  1891,  to  George  W.  Borman,  for  $200  each ;  No. 
2,810,  issued  March  6th,  for  $26,  and  No.  2,676,  issued 
July  16th,  for  $59,  to  the  same  party ;  thirteen  of  those 
numbered  from  3,812,  to  3,837,  class  L,  inclusive,  one  of 
which  is  for  $50,  and  the  remaining  twelve  for  $100  each, 
issued  to  George  M.  Chambers,  August  17,  1891;  nine- 
teen, ranging  in  numbers  from  3,284  to  3,302,  class  L, 
inclusive,  for  $25  each,  issued  to  C.  H.  Whitney,  May 
15,  1891 ;  No.  3,543,  class  K,  issued  to  G.  D.  Barnard  & 
Co.,  July  13,  1891,  for  $542.90;  and  No.  3,646,  class  L, 
issued  to  James  Ferguson,  July  13,  1891,  for  $149.40. 
All  these  warrants  were  presented  to  the  county  treas- 
urer soon  after  their  issuance,  and  indorsed,  "Not  paid 
for  want  of  funds."  The  warrants  issued  to  Borman 
purport  to  be  for  indexing  records ;  to  Chambers,  for 
purchase  of  poor  farm  ;  to  Whitney,  for  work  on  county 
books ;  the  one  to  Barnard  &  Co.,  for  purchase  of  shelv- 
ing for  records  ;  and  the  one  to  Ferguson,  for  insurance. 

The  defendants,  among  whom  are  included  many  tax- 
payers of  the  county,  interposed  several  defenses,  among 
which  are  ( 1 )  that  the  Borman  and  Whitney  warrants 
were  issued  in  fraud  of  the  county,  and  without  author- 
ity of  law,  for  pretended  services  of  the  said  Borman 
and  Whitney,  which  were  never  authorized;  and  (2) 
that  all  the  liabilities  created  by  the  issuance  of  such 
warrants  were  voluntarily  assumed  by  the  county  ;  and 
that,  at  the  date  of  their  issue,  the  county  was  indebted 
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in  about  the  sum  of  $200,000,  of  which  more  than  $20,- 
000  was  voluntarily  incurred,  and  not  created  for  sup- 
pressing insurrection  or  repelling  invasion,  by  reason 
whereof  said  warrants  and  the  indebtedness  imposed 
thereby  are  unconstitutional  and  void.  In  connection 
with  these  defenses,  it  is  alleged  that  all  such  warrants 
are  outstanding  and  uncancelled,  and  are  claimed  by 
plaintiff  to  be  valid  and  subsisting  demands  against  the 
county,  which  said  plaintiff  is  endeavoring  to  enforce, 
and  prays  that  they  be  cancelled  as  illegal  and  void,  and 
the  plaintiff  enjoined  from  further  attempts  to  enforce 
payment  thereof. 

•  The  further  and  separate  reply  alleges :  (1)  That,  at 
the  date  of  the  issuance  of  such  warrants,  there  were 
taxes  duly  and  regularly  assessed  and  levied  upon  the 
property  subject  to  taxation  in  Baker  County,  and  which 
was  then  due  and  collectible  to  the  amount  of  $50,000, 
and  which  was  thereafter  collected  in  due  course ;  (2) 
that  much  of  the  indebtedness  which  defendants  claim 
to  have  been  voluntarily  incurred  and  outstanding  at  the 
time  of  the  issuance  of  such  warrants  has  since  been  paid 
by  the  regularly  constituted  authorities  of  the  county, 
and  has  been  recognized  and  treated  as  legal  and  valid, 
and  that,  by  reason  thereof,  the  defendants  ought  not 
now  be  heard  to  assert  or  allege  the  illegality  of  such  as 
have  not  been  paid,  because  voluntarily  incurred ;  (3) 
that  the  county  and  defendants  have  received  full  value 
for  all  of  such  warrants,  and  retain  and  enjoy  the  use 
and  benefit  of  the  labor  and  property  in  consideration  for 
which  they  were  issued,  and,  therefore,  that  they  should 
now  be  estopped  to  assert  their  illegality  ;  and  (4)  that 
the  whole  of  such  indebtedness  was  recognized  by  the 
commission  duly  appointed  to  determine  the  just  and 
pro  rata  proportion  of  the  existing  debt  of  Baker  County 
which  Malheur  County  should  pay  and  assume,  and  that 
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defendants  ought  thereby  to  be  estopped  from  asserting 
the  illegality  of  any  part  of  it. 

A  question  was  made  at  the  argument,  and  is  some- 
what insisted  upon  in  the  brief,  that  a  court  of  equity  is 
without  jurisdiction  to  entertain  the  cause  of  suit  set 
forth  by  the  complaint,  because  plaintiff  has  an  adequate 
remedy  at  law ;  but  the  defendants  have  themselves,  by 
their  answer,  sought  and  demanded  equitable  relief, 
which  precludes  them  from  raising  the  question  :  Kitch- 
erside  v.  Myers,  10  Or.  21 ;  O'Hara  v.  Parker,  27  Or.  156 
(39Pac.  1004). 

Plaintiff  insists  that  all  the  indebtedness  of  the  county, 
represented  by  the  warrants  in  controversy,  and  which 
it  is  seeking  to  restore  to  their  original  condition,  is  such 
as  was  thrust  upon  it  by  operation  of  law,  and  that  it  is 
entitled  to  have  them  paid  in  due  course,  as  other  out- 
standing warrants  are  redeemed  by  the  county.  The 
defendants  assert  the  contrary,  and  claim,  further,  that 
at  the  time  said  warrants  were  issued  and  such  indebted- 
ness imposed  upon  the  county,  it  was  indebted  upon  de- 
mands voluntarily  incurred  in  a  sum  largely  in  excess  of 
the  constitutional  limitation  of  $5,000.  While  the  latter 
proposition  is  not  seriously  disputed  by  the  plaintiff,  it 
contends  that  the  cash  assets  of  the  county  were  then 
ample  to  meet  all  of  such  expenses,  and  hence  that  the 
indebtedness  thus  incurred  does  not  come  within  the 
constitutional  inhibition.  These  propositions  include 
about  all  that  is  of  vital  importance  touching  the  con- 
troversy. It  was  held  by  this  court  in  Grant  County  v. 
Lake  County,  17  Or.  453  (21  Pac.  447),  that  the  constitu- 
tional inhibition  touching  indebtedness  created  by  the 
counties  of  the  state  (Const.  Art.  11,  §  10)  applies  only 
to  such  debts  and  liabilities  as  they  might  voluntarily 
incur  or  create  acting  in  their  corporate  characters  and 
as  artificial  persons,  and  that  such  as  are  thrust  upon 
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them  by  operation  of  law,  and  which  they  are  powerless 
to  prevent,  as  may  be  instance^  the  salaries  of  officers, 
the  expenses  of  holding  court,  and  the  like,  do  not  fall 
within  the  purview  of  its  limitations.  This  construction 
was  recognized  in  Wormington  v.  Pierce ,  22  Or.  606  (30 
Pac.  450) ,  and  still  later  approved  in  Buvn&tt  v.  Markley, 
23  Or.  436  (31  Pac.  1050);  so  that  it  may  now  be  said  to 
be  settled  law,  and  it  simply  remains  for  us  to  apply  the 
organic  law  as  thus  interpreted  to  the  facts  of  the  case  as 
disclosed  by  the  testimony. 

It  is  difficult  to  lay  down  a  rule  by  which  to  discrimi- 
nate clearly  between  debts  voluntarily  incurred  and  those 
imposed  by  law.  The  most  important  function  of  the 
county  is  to  maintain  a  local  government  subordinate  to, 
but  as  an  arm  of,  the  state.  Now,  the  expense  incident 
to  and  necessary  under  the  laws  prescribed  by  the  state 
to  organize  and  maintain  such  a  government  may  be 
said  to  be  thrust  upon  it  by  law,  but  such  as  the  county- 
court,  acting  in  its  capacity  as  fiscal  agent  of  the  county, 
has  volition  to  contract,  or  such  as  may  be  wholly  within 
its  discretion  to  impose  upon  the  county  or  not,  as  its 
judgment  may  dictate,  is  that  against  which  the  constitu- 
tional inhibition  is  directed.  The  undoubted  purpose  of 
this  particular  clause  was  to  effectually  protect  persons 
residing  within  the  county  from  the  abuse  of  their  credit 
and  the  consequent  oppression  of  burdensome,  if  not 
ruinous,  taxation  ;  and  it  ought  to  be  clear  that  a  county- 
is  powerless  to  prevent  before  it  should  be  permitted  to 
incur  any  indebtedness  beyond  the  limits  thereby  im- 
posed. We  mean  by  this  that  if  there  is  a  doubt  whether 
a  debt  has  been  cast  upon  the  county  by  operation  of 
law,  or  has  been  voluntarily  created,  those  who  have  the 
burdens  to  bear  consequent  upon  such  determination 
should  have  the  benefit  of  the  doubt  and  the  protection 
of  the  constitution.     Officers  intrusted  with  the  manage- 
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ment  of  public  affairs,  involving  the  expenditure  and 
disbursement  of  public  revenues,  should  be  able  to  find 
a  clear  warrant  of  law'  for  every  such  expenditure  or 
disbursement. 

The  court  below  found  that  at  the  time  of  the  issuance 
of  all  the  warrants  involved  in  the  controversy,  except 
Nos.  2,676  and  2,810,  there  was  indebtedness  outstand- 
ing against  Baker  county  aggregating  $40,535,  evidenced 
by  warrants  issued  to  the  following  named  parties,  viz. : 
May  11,  1885,  J.  E.  Bacon,  building  bridge,  $3,471; 
Nov.  25,  1885,  Pauley  Jail  Building  Company,  jail  and 
cells,  $10,000;  Nov.  19,  1885,  to  Jan.  8,  1887,  A.  A. 
Houston,  building  jail,  courthouse,  and  clerk's  office, 
$9,844;  April  18,  1886,  to  March  16,  1891,  to  various 
persons,  bounty  on  scalps  wild  animals,  $860 ;  July  20, 

1888,  J.  S.  Bingham,  premium  on  insurance,  $200 ;  July 
14,  1890,  G.  D.  Barnard  &  Co.,  shelving  and  boxing  in 
vault,  $1,003;  Sept.  4,  1890,  to  March  11,  1891,  G.  W. 
Borman,  indexing  and  platting  county  records,  $6,300; 
Jan.  16,  1891,  to  March  11,  1891,  E.  F.  Voight,  plat 
book,  $850;  Jan.  16,  1891,  to  March  11,  1891,  C,  II. 
Whitney,  experting  county  books,  $900  ;  March  11,  1891, 
Union  County,  bridge  contract,  $1,107 ;  July  13,  1889, 
John  Dooley,  purchase  of  toll  road,  $1,500 ;    June  10, 

1889,  S.  J.  Weatherby,  purchase  of  toll  road,  $3,000; 
June  10, 1889,  Win.  Parker,  purchase  of  toll  road,  $1,500. 

There  is  a  further  finding  that  $35,000  of  this  indebted- 
ness was  outstanding  when  warrants  Nos.  2,676  and 
2,810,  above  referred  to,  were  issued.  It  is  virtually 
agreed  between  counsel  that  the  court's  findings  in  these 
particulars  are  practically  correct ;  but  the  controversy 
is  touching  the  nature  of  the  indebtedness  of  the  county 
thus  outstanding,  whether  voluntary  or  involuntary. 

The  matter  of  constructing  bridges,  building  a  court- 
house and  jail,  placing  shelving  and  boxing  in  the  vault, 
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insuring'  county  property,  and  purchasing  toll  roads 
must  be  conceded  to  be  within  the  discretion  of  the 
county  court,  as  it  may  make  such  improvements  and 
incur  such  expenses  or  not,  as  it  pleases,  regard  being 
had  to  the  constitutional  inhibition  to  the  creation  of 
county  indebtedness. 

The  law  authorizing  the  construction  and  repair  of 
county  bridges  is  carefully  drawn,  and  comports,  by 
intendment,  with  the  exact  idea  here  advanced.  Section 
4140,  Hill's  Ann.  Laws,  reads  as  follows:  "That  the 
county  courts  of  the  several  counties  in  this  state  be  and 
they  are  hereby  authorized  to  apply  in  their  discretion 
any  moneys  in  the  county  treasury  not  otherwise  appro- 
priated towards  defraying  the  expenses  of  building  or 
repairing  bridges  on  any  of  the  county  or  state  roads 
within  their  respective  counties." 

So,  also,  is  the  county  court  authorized  to  provide  for 
the  erection  and  repairing  of  courthouses,  jails,  and 
other  necessary  buildings  for  the  use  of  the  county : 
Hill's  Ann  Laws,  §  896,  subd.  1.  But  it  may  exercise  a 
discretion  when  to  build  or  repair,  or  whether  it  will  do 
either.  The  legislature  has  not  cut  short  its  volition  in 
any  particular,  as  it  pertains  to  the  exercise  of  such 
authority.  Public  necessity  might  demand  the  erection 
or  repair  of  such  buildings ;  but  the  public  revenues 
might  inhibit  it,  and  the  county  authorities,  while  they 
have  volition  in  the  premises,  must  pay  attention  to  the 
revenues  as  well  as  the  necessities. 

In  so  far  as  it  pertains  to  insurance  on  the  public 
buildings  and  the  purchase  of  toll  roads,  these  are  mat- 
ters which  counsel  for  plaintiff  explicitly  concede  to  be 
within  the  voluntary  exercise  of  the  county's  authority. 
Such  is  also  the  case  as  it  concerns  bounties  on  scalps  of 
wild  animals.  This  disposes  of  all  the  items  of  the 
court's  finding  except  the  Borman,  Voigt,  and  Whitney 
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items,  aggregating  $8,050.  These  we  will  dispose  of 
later,  as  a  discussion  of  them  will  involve  the  validity  of 
the  warrants  constituting  the  subject  of  controversy. 

Now,  it  is  urged  by  plaintiff,  as  we  have  seen,  that  the 
cash  assets  of  the  county  should  be  first  deducted  from 
the  voluntary  indebtedness,  and  that  the  balance  remain- 
ing will  be  the  measure  of  the  county's  voluntary  liabil- 
ity under  the  constitution ;  and  it  is  claimed  that  such 
assets  are  composed  of  the  following  items  : 

Funds  in  the  county  treasury  applicable  to  the  payment  of  county 

warrants S  4,186  44 

Estimated  unpaid  taxes 29,664  32 

Delinquent  taxes 2,618  00 

Total *36,469  36 

In  the  discussion  of  this  question  it  must  be  borne  in 
mind  that  the  county  was  indebted,  including  the  volun- 
tary indebtedness  thus  found  to  have  been  incurred,  in  a 
sum  exceeding  $150,000.  In  Fcnton  v.  Blair,  11  Utah, 
78,  39  Pac.  485,  Smith,  J.,  speaking  for  the  court,  says : 
"  We  agree  with  counsel  for  the  plaintiff  that  the  allow- 
ance of  claims  against  the  county  equal  to  the  revenues 
for  the  current  year  is  not  a  creation  or  incurring  of  any 
indebtedness  or  liability.  While  the  taxes  for  the  cur- 
rent year  are  not  collected  until  the  end  of  the  year,  they 
are  undoubtedly,  after  they  are  levied,  regarded  as  a  le- 
gal certainty,  and  are  to  be  treated  as  if  already  collected, 
and  allowances  may  be  made  against  such  taxes  to  the 
extent  of  such  levy."  And  in  State  v.  Hopkins,  14  Wash. 
59  (44  Pac.  134,  550),  it  was  held  that  the  amount  of 
taxes  assessed  for  county  purposes  upon  the  tax  roll  for 
the  current  year  should  be  deducted  from  the  outstand- 
ing indebtedness  to  determine  its  amount,  within  the 
meaning  of  the  constitution,  limiting  the  county  in- 
debtedness to  1£  per  cent,  of  the  value  of  its  taxable 
property  as  shown    by  its   previous  year's  assessment. 
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The  same  principle  was  ruled  as  respects  delinquent 
taxes  appearing  upon  former  rolls.  These  unpaid  taxes 
were  considered  and  treated  as  cash  assets  of  the  county, 
and  all  are  to  be  deducted  from  the  outstanding  indebt- 
edness for  a  correct  ascertainment  of  the  county's  con- 
stitutional liabilities. 

In  Iowa  there  was  a  modification  of  this  doctrine, 
which  is  voiced  by  the  decisions  in  Grant  v.  City  of  Dav- 
enport, 36  Iowa,  396,  and  City  of  Council  Bluffs  v.  Stewart, 
51  Iowa,  358  (1  N.  W.  628).  In  the  former  it  is  held 
that  when  the  contract  pertains  to  the  ordinary  expenses 
of  the  municipality  within  the  limit  of  the  current  rev- 
enues, and  such  special  taxes  as  it  may  legally  and  in 
good  faith  intend  to  levy  therefor,  such  contract  does 
not  constitute  the  incurring  of  indebtedness,  within  the 
meaning  of  a  constitutional  provision  inhibiting  cities 
from  incurring  an  indebtedness  exceeding  five  per  cen- 
tum of  the  value  of  their  taxable  property.  But  in  the 
latter  case,  which  involved  the  issuance  of  bonds  in  the 
promotion  of  street  improvements,  it  was  held  that  un- 
collected taxes  and  the  levy  for  the  current  year  are  not 
to  be  deducted  from  the  outstanding  debt  for  the  purpose 
of  ascertaining  the  real  indebtedness.  These  cases  rec- 
ognize the  authority  of  the  municipalities  to  anticipate 
current  revenues  in  the  ordinary  expenditures  incident 
to  the  promotion  of  their  purposes,  but  none  other ;  and 
they  seem  more  consistent  with  the  policy  adopted  by 
this  court  in  considering  such  ordinary  expenses  as  not 
within  the  constitutional  inhibition  against  the  accumu- 
lation of  indebtedness  than  the  other  cases  cited.  But 
it  can  make  no  difference  to  plaintiff  whether  we  adopt 
the  one  position  or  the  other  of  those  courts,  or  whether 
we  adopt  either ;  for  if  all  the  anticipated  revenues,  in- 
cluding cash  in  the  treasury,  should  be  deducted  from 
the  total  indebtedness  of  the  county  existing  at  the  time 
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of  the  issuance  of  the  warrants  in  controversy,  the  net 
indebtedness  of  the  county  would  still  be  largely  in  ex- 
cess of  the  $5,000  limit,  as  it  would  be  represented  by 
the  difference  between  $150,000  and  $36,469.36.  It  is 
not  claimed  that  any  special  levy  or  appropriation  of  the 
taxes  then  unpaid  was  ever  made  to  meet  or  defray  any 
part  of  the  expenses  or  liabilities  of  the  county  which 
these  warrants  represent ;  so  that  they  are  not  payable 
out  of  any  particular  fund,  but  out  of  the  general  fund 
in  the  ordinary  course. 

We  take  no  note  under  the  constitutional  limitation  of 
the  ordinary  expenses  of  the  county,  or  such  as  is  im- 
posed upon  it  by  law,  and  which  it  is  powerless  to  pre- 
vent ;  but  the  current  revenues  are  levied  to  meet  and 
dissipate  the  liabilities  incurred  thereby,  and,  while  they 
may  be  used  in  the  discharge  of  debts  voluntarily  in- 
curred, there  is  a  signal  vice  in  the  logic  which  asserts 
that  the  entire  revenues  may  be  anticipated  by  expenses 
of  voluntary  creation  upon  the  part  of  the  county  author- 
ities. Such  a  proposition  would  have  the  effect  to  aug- 
ment the  constitutional  limitation  by  the  amount  of  the 
current  revenues  of  a  given  year  and  all  delinquent  taxes 
standing  upon  the  assessment  rolls,  and  all  of  voluntary 
contraction  as  distinguished  from  the  ordinary  expenses 
in  maintaining  the  county  government.  Such  was  clearly 
not  the  intendment  of  the  constitution,  and,  if  it  speaks 
solely  with  reference  to  voluntary  indebtedness,  $5,000 
of  such  must  be  held  to  mark  the  limit,  regardless  of  the 
status  of  the  levy  for  current  expenses  and  taxes  stand- 
ing delinquent.  We  do  not  mean  to  say  that  there  might 
not  be  a  special  levy  to  meet  special  liabilities  about  to 
be  incurred,  or  a  setting  aside  and  appropriation  of  par- 
ticular or  surplus  funds  to  meet  such  intended  liabilities 
which  might  not  be  obnoxious  to  the  constitutional  in- 
hibition.    No  such  question  is  presented  here,  and  hence 
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we  do  not  pass  upon  it ;  but  we  do  hold  that  unappro- 
priated current  revenues,  including  those  past  due  and 
uncollected,  cannot  be  anticipated  by  voluntary  indebted- 
ness of  the  county,  especially  when  the  county  is  other- 
wise largely  indebted  for  the  ordinary  current  expenses. 
Such  indebtedness  must  be  counted  by  its  exact  measure, 
and,  when  it  aggregates  $5,000,  that  marks  the  limit  of 
the  county's  authority  to  contract  any  liability  of  the 
nature  beyond  it :  City  of  Council  Bluffs  v.  Stewart,  51 
Iowa,  385  (1  N.  W.  628).  See,  also,  Salem  Water  Co.  v. 
City  of  Salem,  5  Or.  29.  With  this  understanding  of  the 
constitutional  inhibition,  wre  are  fully  warranted  in  say- 
ing that,  when  all  the  warrants  in  controversy  were 
issued,  the  county  had  passed  the  prescribed  limitation 
of  indebtedness. 

This  brings  us  back  to  the  question  whether  all  or  any 
of  such  warrants  were  issued  to  cover  liabilities  not  vol- 
untarily incurred,  but  thrust  upon  the  county  by  opera- 
tion of  law,  for,  if  so,  they  are  not  within  the  constitu- 
tional intendment,  and  must  be  considered  valid  claims 
against  the  county,  worthy  of  recognition.  What  we 
have  said  heretofore  practically  disposes  of  the  Barnard 
&  Co.  warrant,  No.  3,543,  issued  for  shelving,  and  the 
Ferguson  warrant,  No.  3,646,  for  insurance,  neither  of 
which  may  be  accounted  as  a  liability  which  the  county 
was  powerless  to  prevent. 

With  these  may  be  included  the  Chambers  warrants, 
representing  the  purchase  of  a  poor  farm.  Unquestion- 
ably this  was  a  matter  of  purely  voluntary  inception,  as 
it  was  entirely  discretionary  with  the  county  authorities 
to  assume  the  burdens  of  the  purchase  or  not,  as  it  was 
so  disposed. 

The  Borman  warrants  purport  to  have  been  issued  for 
indexing  and  platting ;  and  it  is  claimed  that  such  ser- 
vices were  authorized  and  required  by  the  acts  creating 
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and  extending  to  Baker  County  the  office  of  recorder  of 
conveyances.  Borman  was  the  incumbent  from  July, 
1890,  to  July  of  1892.  Such  acts  provide,  among  other 
things,  that  the  recorder  of  conveyances  shall  keep  a 
general  index,  both  direct  and  indirect,  divided  into  .cer- 
tain designated  heads,  also  a  large,  well-bound  book,  in 
which  shall  be  platted  all  maps  of  towns,  villages,  or  ad- 
ditions to  the  same  within  his  county,  together  with  the 
description,  acknowledgment,  or  other  writing  therein. 
It  is  further  provided  that  he  shall  receive,  for  his  ser- 
vices in  recording  any  conveyance  by  law  authorized  to 
be  recorded,  the  same  compensation  theretofore  allowed 
the  county  clerk  for  similar  services,  and  that  he  "  shall 
receive  from  the  county  for  indexing  records  already 
made  such  compensation  as  the  county  judge  and  county 
commissioner  may  deem  sufficient,  and  for  indexing 
every  tract  or  lot  of  land  thereafter  in  the  direct  or  indi- 
rect indexes  the  sum  of  ten  cents  for  each  tract  or  lot  of 
land,  to  be  paid  by  the  person  having  the  instrument 
recorded  ":  Hill's  Ann.  Laws,  §§  2401,  2403,  2405,  2406. 
Previous  to  these  enactments,  there  was  and  had  been  in 
vogue  for  many  years  a  system  of  recording  town  plats 
and  indexing  records,  and  apparently  the  purpose  of  the 
legislature  was  to  effect  a  change  in  the  system  in  both 
respects ;  but,  as  it  regarded  plats  previously  recorded 
and  records  previously  indexed,  the  law  is  directory  only, 
and  the  counties  were  accorded  a  wide  discretion  when 
the  work  of  replatting  and  reindexing  should  be  done,  as 
is  evidenced  by  granting  to  the  county  court  the  power 
to  fix  the  compensation  for  the  work  of  reindexing. 
Nothing  is  prescribed  touching  compensation  for  replat- 
ting. The  expense  incident  thereto  was  not  an  ordinary 
one  in  county  affairs,  nor  was  it  necessary  for  the  main- 
tenance of  the  county  government  in  the  due  and  regular 
exercise  of  its  functions.     Hence,  we  think,  the  liabili- 
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ties  incurred  for  Borman's  services  in  indexing  and  plat- 
ting for  which  these  warrants  were  issued  are  such  as 
fall  within  the  constitutional  inhibition,  and  therefore 
not  sustainable. 

These  warrants  are  void  for  another  reason.  When 
they  we're  issued,  it  appears  that  33+  per  cent,  was  added 
to  the  accounts  presented  for  services  rendered  presuma- 
bly for  the  purpose  of  bringing  the  warrants  up  to  a  cash 
basis  in  the  market.  This  the  county  court  had  no  au- 
thority to  do,  as  it  had  the  effect  to  increase  the  liabili- 
ties of  the  county  by  the  amount  of  the  percentage  :  Fos- 
ter v.  Coleman,  10  Cal.  278. 

The  warrants  issued  to  C.  H.  Whitney  stand  upon  a 
different  basis.  One  witness  testifies,  in  effect,  that  he 
was  employed  to  bring  the  books  up  to  the  present  time, 
the  books  of  the  former  clerk  being  about  one  year  be- 
hind ;  and  another,  that  he  was  employed  to  investigate 
the  books  kept  by  the  county  officials,  to  ascertain  whether 
there  was  any  stealing  being  done.  Either  service  would 
appear  to  be  necessary  to  the  orderly  and  prudent  man- 
agement of  the  business  and  governmental  affairs  of  the 
county.  It  was  such  a  service,  so  far  as  we  are  informed, 
by  the  record,  as  the  county  could  not  well  dispense  with 
for  the  time  being  even,  and  perform  understanding^ 
and  intelligently  the  functions  pertaining  to  its  organi- 
zation. With  the  reasonableness  of  the  charge  or  the 
propriety  of  incurring  the  expense  we  have  nothing  to 
do,  as  they  are  not  made  issues  in  this  proceeding. 
These  warrants,  aggregating  $475,  must  therefore  be  de- 
clared valid. 

The  next  question  is  touching  the  effect  of  payment  by 
the  lawfully  constituted  county  authorities  of  outstand- 
ing indebtedness,  voluntarily  incurred,  beyond  the  con- 
stitutional limit,  with  knowledge  of  their  invalidity.  We 
cannot  sanction  the  suggestion  that  such  conduct  has  es- 
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topped  the  county  or  its  taxpayers  from  asserting  the 
invalidity  of  others  of  the  same  nature  still  outstanding. 
The  power  of  ratification,  as  it  extends  to  such  liabili- 
ties, does  not  lie  with  the  county  court  or  any  other  of 
the  county's  agents  or  officials.  "  A  ratification  is,"  says 
Mr.  Justice  Field,  in  Marsh  v.  Fulton  Co.,  77  U.  S.  ( 10 
Wall.),  676,  "in  its  effect  upon  the  act  of  an  agent, 
equivalent  to  the  possession  by  him  of  a  previous  author- 
ity. It  operates  upon  the  act  ratified  in  the  same  man- 
ner as  though  the  authority  of  the  agent  to  do  the  act 
existed  originally. "  See,  also,  Loan  Associativa  v.  To- 
peka,  87  U.  S.  (  20  Wall.  655  ) ;  Daviess  Co.  v.  Dickinson, 

117  U.  S.  657  (6  Sup.  Ct.  897);   Norton  v.  Shelby  Co., 

118  U.  S.  425,  451  (  6  Sup.  Ct.  1121 ) .  The  logic  is  con- 
clusive against  plaintiff's  position. 

Having  received  the  benefits,  is  the  county  precluded 
from  asserting  the  invalidity  of  the  warrants  issued  in 
consideration  thereof?  It  is  tersely,  but  pointedly,  stated, 
in  7  Am.  &  Eng.  Enc.  Law  (2d  ed.)  930,  that,  "when 
the  constitutional  limit  has  been  reached,  the  county  has 
no  further  capacity  to  make  contracts  out  of  which  addi- 
tional burdens  may  arise.  As  to  such  contracts  it  may 
be  said  that  the  county  has  no  existence,  and  the  dis- 
ability extends  to  all  forms  of  action,  whether  by  parol, 
by  deed,  by  confession  of  judgment,  or  any  other  device." 
When  the  constitutional  limit  has  been  reached,  all  acts 
of  a  voluntary  nature  involving  the  county  with  liabili- 
ties are  ultra  vires.  All  authority  of  binding  force  abso- 
lutely ceases,  and  the  county  cannot  be  mulcted  with 
indebtedness  either  by  direction  or  indirection,  so  that  a 
receipt  of  benefits  does  not  raise  even  an  implied  liability. 
The  principle  involved  is  discussed  in  City  of  Portland  v. 
Bituminous  Pav.  Co.,  33  Or.  307  (52  Pac.  28),  recently 
decided.     See,  also,  Sutro  v.  Pettit,  74  Cal.  332  (5  Am. 

38  OR.— 28. 
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St.  Rep.  442,  16  Pac.  7 ) ;  1  Dillon,  Mun.  Corp.  (4th  ed ), 
§§  457,  458,  504,  935.  The  estoppel  extends  to  matters 
involving  informalities  and  irregularities  in  the  observ- 
ance of  law,  but  never  to  matters  entirely  beyond  the 
scope  of  constitutional  authority. 

Neither  was  the  recognition  of  these  warrants  as  a 
part  of  the  indebtedness  of  Baker  County,  by  the  com- 
mission appointed  to  apportion  such  indebtedness  be- 
tween the  counties  of  Baker  and  Malheur,  such  an  act  as 
will  estop  the  county  or  its  taxpayers  to  assert  their  in- 
validity. The  commission  was  certainly  clothed  with 
no  higher  authority  than  the  county  court,  if,  indeed,  it 
possessed  any  authority  of  a  similar  nature.  But  no 
such  question  as  the  unconstitutionality  of  the  issuance 
of  the  warrants  in  controversy  was  made  or  determined 
before  or  by  the  commission,  and  it  could  have  no  bind- 
ing effect  as  res  adjudicata,  if  it  was  conceded  that  the 
requisite  privity  existed  between  the  parties  concerned. 
The  decree  will  be  that  the  Whitney  warrants  be  restored 
to  their  original  condition,  but  that  plaintiff  be  perpetu- 
ally enjoined  from  enforcing  payment  of  all  the  other 

warrants  involved  in  this  suit. 

Modified. 


Decided  at  Pendleton,  18  August,  1898. 
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87    m.  [54  Pac.  216] 

Mortgage  Foreclosure  — Paramount  Title.— The  rule  that  a  title  adverse 
or  paramount  to  that  of  the  mortgagor  cannot  be  litigated  in  a  foreclosure 
suit  does  not  apply  to  a  suit  to  foreclose  a  mortgage  on  land  of  an  infant  exe- 
cuted by  a  third  person  to  whom  the  land  was  afterwards  conveyed  in  pursu- 
ance of  a  scheme  to  encumber  the  infant's  property. 

Infants— Judgments  — Collateral  Attack.— Fictitious  proceedings  in  the 
county  court  by  which  the  land  of  an  infant  is  transferred  to  a  third  person 
who  had  previously  executed  a  mortgage  thereon  in  pursuance  of  a  scheme 
to  mortgage  the  infant's  land  are  not  entitled  to  the  force  and  effect  of  a  Judg- 
ment, and  may  be  collaterally  attacked  in  a  suit  to  foreclose  the  mortgage. 


Aug.  1898.]  Conklin  v.  La  Dow.  356 

Guardian  and  Ward  — Mortgage.— A  guardian  who  has  no  power  under  the 
statute  to  mortgage  the  land  of  his  ward  cannot  indirectly  encumber  it  by 
making  a  sham  sale  to  a  third  party  who  executed  a  mortgage  thereon. 

Mortgage  Foreclosure  — Equity  Maxim.*  — Under  the  rule  that  he  who 
comes  into  a  court  of  equity  must  come  with  clean  hands,  the  fact  that  a 
mortgage  on  a  minor's  Interest  in  a  tract  of  land  is  void  against  him  because 
made  without  authority  by  a  guardian  does  not  deprive  the  mortgagee  of  all 
rights,  but  only  of  any  lien  on  the  Interest  of  the  infant.  The  other  mort- 
gagors and  subsequent  purchasers  must  pay  or  take  the  consequences. 

From  Umatilla:    Stephen  A.  Lowell,  Judge. 

This  is  a  suit  by  S.  L.  Conklin  of  New  York  to  fore- 
close a  mortgage  on  certain  real  property  in  Pendleton, 
executed  by  Mattie  La  Dow,  Charles  B.  Isaac,  and  Frank 
E.  La  Dow,  to  plaintiff's  assignor,  to  secure  the  payment 
of  $17,350.  Lewis  McArthur  La  Dow  and  Letitia  Lom- 
bard were,  with  other  parties,  made  defendants,  under 
the  usual  allegation  that  they  had  or  claimed  some  inter- 
est in  or  lien  upon  the  mortgaged  premises,  but  that 
such  interest,  claim  or  lien  is  subsequent  to  and  subject 
to  plaintiff's  mortgage.  The  defendants  last  named 
answer  separately,  and  upon  the  questions  arising  on 
their  answers  the  case  is  here  for  trial. 

Lewis  McArthur  La  Dow  admits  by  his  answer  the 
execution  of  the  mortgage  in  manner  and  form  as  alleged 
in  the  complaint,  but,  as  a  defense  to  its  foreclosure  as 
against  him,  avers  that  on  November  5,  1876,  his  father, 
George  A.  La  Dow,  died  seised  and  possessed  of  the 
mortgaged  premises,  leaving,  surviving  him,  his  widow, 
the  defendant  Mattie  A.  La  Dow,  and  his  two  sons,  the 
defendant  Frank  E.  La  Dow  aud  the  answering  defend- 
ant ;  that,  by  reason  thereof,  he  and  his  brother  became 
the  owners  in  fee  of  the  property  described  in  the  mort- 
gage, subject  to  the  dower  of  their  mother ;  that  such 
property  was,  at  the  time,  free  from  all  liens  and  incum- 

*  Note.— A  number  of  authorities  showing  different  applications  of  this 
maxim  are  collected  In  notes  In  3  L.  R.  A.  368,  and  11  L.  R.  A.  468.—  Reporter. 
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brances,  and  continued  so  to  be  until  September  1,  1889, 
when  the  mortgage  in  suit  was  given  thereon ;  that,  at 
the  time  of  its  execution,  he  was  a  minor,  of  about  the 
age  of  fifteen  years,  but  that  the  defendant  Mattie  A.  La 
Dow,  who  was  his  regularly  appointed  and  acting  guard- 
ian, being  desirous  of  mortgaging  his  interest  in  the 
premises  described  in  the  complaint  for  the  purpose  of 
obtaining  money  thereon,  entered  into  an  agreement 
with  the  Jarvis-Conklin  Mortgage  Trust  Company,  the 
plaintiff's  assignor,  which  was  desirous  of  making  such 
loan,  that  it  should  be  effected  by  means  of  a  pretended 
guardian's  sale  of  the  property  to  the  defendant  Charles 
B.  Isa^tc  ;  that,  pursuant  to  such  arrangement,  his  guard- 
ian filed  a  petition  in  the  County  Court  of  Umatilla 
County  on  September  12,  1889,  for  an  order  of  sale  of  the 
defendant's  interest  in  the  mortgaged  premises,  which 
in  due  time  was- granted ;  that  on  November  14,  1889, 
by  virtue  of  such  pretended  order,  a  sale  was  made  to 
the  defendant  Charles  B.  Isaac,  which  was  subsequently 
confirmed,  and  on  January  11,  1890,  a  guardian's  deed 
was  executed  to  him  ;  that  Isaac  did  not  pay  anything 
for  the  property,  but  the  entire  proceedings  were  had, 
and  the  pretended  sale  and  conveyance  made  and 
accepted,  for  the  sole  purpose  of  enabling  him  to  mort- 
gage the  defendant's  interest  in  the  property  to  the 
Jarvis-Conklin  Mortgage  Trust  Company,  which  had 
full  knowledge  and  notice,  through  its  agents,  of  all  the 
proceedings  therein,  and  of  the  objects  and  purposes  to 
be  accomplished  thereby  ;  that,  in  fact,  the  mortgage  was 
executed  by  Isaac,  and  delivered  to  the  trust  company 
some  days  before  the  petition  of  the  guardian  for  an 
order  of  sale  was  filed  in  the  county  court,  and  several 
months  before  the  guardian's  deed  was  executed.  It  is 
then  averred  that  the  entire  proceedings  in  the  county 
court,  and  the  sale  and  conveyance  to  Isaac,  and  his 
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execution  of  the  mortgage  to  the  trust  company,  were 
and  are  void  and  of  no  effect  as  against  defendant,  and 
that  the  plaintiff  purchased  the  note  and  mortgage  after 
its  maturity,  with  full  knowledge  of  all  the  proceedings 
in  the  county  court,  and  of  the  manner  in  which  Isaac 
pretended  to  acquire  title  to  the  mortgaged  premises. 

A  motion  was  made  to  strike  out  the  affirmative  mat- 
ter in  the  answer,  for  the  reason  that  it  is  an  attempt  to 
try  in  a  foreclosure  proceeding  the  validity  of  a  title  ad- 
verse and  paramount  to  that  of  the  mortgagor,  and  also 
because  it  is  an  attempt  to  attack  collaterally  the  pro- 
ceedings of  the  county  court  in  the  matter  of  the  sale  of 
a  minor's  property.  This  motion  being  overruled,  the 
plaintiff  asked  permission  to  dismiss  as  to  Lewis  McAr- 
thur  La  Dow,  so  as  to  avoid  trying  any  question  of  title 
in  this  suit ;  but  this  was  likewise  denied,  and  he  there- 
upon filed  a  reply  denying  the  material  allegations  of  the 
answer,  except  the  fact  that  the  proceedings  for  the  sale 
of  the  defendant's  interest  in  the  mortgaged  property 
were  in  fact  had. 

The  defendant  Letitia  Lombard,  by  her  answer,  denied 
that  the  plaintiff's  mortgage  is  valid,  or  that  her  claijn 
is  inferior  thereto,  and  then  averred  as  a  defense,  in  sub- 
stance, that  in  September,  1889,  the  real  property  de- 
scribed in  the  complaint  belonged  to  Frank  E.  La  Dow 
and  Lewis  McArthur  La  Dow,  who  was  a  minor ;  that 
Mattie  La  Dow  was  his  qualified  and  legally  appointed 
guardian,  and  that  the  Jarvis-Conklin  Trust  Company, 
being  desirous  of  loaning  money  on  said  property,  en- 
tered into  a  conspiracy  with  Frank  E.  La  Dow  and  the 
guardian  of  the  defendant  Lewis  McArthur  La  Dow  and 
one  Isaac  to  have  a  pretended  probate  sale  made  of  the 
interest  of  the  minor,  and  thus  vest  the  apparent  legal 
title  in  Isaac ;  that  thereupon,  and  without  waiting  for 
the  probate  proceedings,  Frank  E.  La  Dow,  Mattie  La 
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Dow,  and  Isaac  executed  and  delivered  the  note  and 
mortgage  sued  upon,  with  covenants  in  fee  and  general 
warranty  ;  that,  in  pursuance  of  such  conspiracy,  Mattie 
La  Dow  applied  to  the  county  court  for  permission  to 
sell  the  interest  of  her  ward  in  the  real  property,  alleg- 
ing that  it  was  necessary  for  his  support ;  that  such  pro- 
ceedings, apparently  regular  on  their  face,  were  had 
therein  that  the  land  was,  on  November  14,  1889,  appar- 
ently sold  to  Charles  B.  Isaac  for  $15,000,  which  sale 
was  regularly  confirmed,  and  a  guardian's  deed  executed 
and  delivered  to  the  pretended  purchaser.  It  is  then 
alleged  that  the  whole  proceeding  in  the  county  Court 
was  a  fraud ;  that  Isaac  never  intended  to,  and  never 
did,  pay  anything  for  the  property,  but  that  it  was  a 
scheme  to  enable  the  trust  company  to  secure  a  mortgage 
thereon  ;  and  that  such  company  took  the  mortgage  with 
a  full  understanding  that  the  fraudulent  probate  sale 
should  be  carried  through,  and  that  no  one  but  Isaac 
should  be  permitted  to  bid  thereat ;  and  that  it  connived 
at  and  assisted  in  the  scheme  to  indirectly  mortgage  the 
interest  of  the  minor,  because  the  same  could  not  be 
done  under  his  name.  It  is  then  further  averred  that 
Mrs.  Lombard  has  since  the  execution  of  the  mortgage 
become  the  owner  by  purchase  of  a  part  of  the  premises 
described  therein,  and  she  therefore  prays  that  the  entire 
mortgage  be  declared  void  and  be  cancelled  as  to  her. 
A  motion  to  strike  her  answer  from  the  files  being  over- 
ruled, a  reply  was  filed,  denying  the  affirmative  matter 
alleged  therein. 

Upon  the  issues  made  by  these  answers  and  the  replies 
thereto  the  cause  was  tried,  and  resulted  in  a  decree  to 
the  effect  that  the  plaintiff  should  recover  from  the  de- 
fendants Mattie  A.  La  Dow,  Frank  E.  La  Dow,  and 
Charles  B.  Isaac  the  sum  of  $20,612.55,  the  further  sum 
of  $800  attorney's  fees,  and  his  costs  and  disbursements  ; 
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that  the  plaintiff's  mortgage  is  a  first  Hen  upon  the 
mortgaged  premises,  and  prior  to  any  liens  or  claims  of 
the  defendants,  or  any  of  them,  except  the  defendant 
Lewis  McArthur  La  Low,  and  as  to  him  it  is  void  and  of 
no  effect.  From  this  decree  the  plaintiff  and  the  defend- 
ant Letitia  Lombard  both  appeal. 

Affirmed. 

For  appellant  Conklin  there  was  a  brief  and  an  oral 
argument  by  Messrs.  Geo.  W.  Hazen  and  Robert  G.  Mor- 
row. 

For  appellant  Lombard  there  was  a  brief  over  the 
names  of  Benjamin  M.  Lombard,  Seneca  Smith  and  Frank 
M.  Wells. 

For  respondent  L.  M.  La  Dow  there  was  a  brief  and  an 
oral  argument  by  Mr.  John  J.  Bailer  ay. 

Mr.  Justice  Bean,  after  making  the  foregoing  state- 
ment of  facts,  delivered  the  opinion  of  the  court. 

Upon  the  facts,  the  case  is  clearly  and  unmistakably 
with  the  defendant  Lewis  McArthur  La  Dow.  There  is 
no  pretense  that  the  proceedings  in  the  county  court 
were  instituted  or  conducted  for  the  purpose  of  actually 
selling  his  interest  in  the  premises  described  in  the  mort- 
gage, or  that  Isaac,  the  pretended  purchaser,  ever  paid  a 
dollar  therefor.  It  is  undisputed  that  their  sole  purpose 
was  to  facilitate  the  mortgaging  of  the  minor's  interest, 
and  to  evade  the  rule  prevailing  in  this  state  that  a 
guardian  cannot  execute  a  mortgage  on  the  real  estate  of 
his  ward  :  Trutch  v.  Bunnell,  11  Or.  58,  61  ( 4  Pac.  588  ) . 
The  attorney  who  conducted  the  proceedings  says  that 
their  purpose  was  "to  remove  any  question  as  to  the 
right  to  mortgage  the  minor's  interest.     It  was  not  a  de- 
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vice  or  scheme  which  I  suggested,  but  one  which  was  sug- 
gested to  me  either  by  Dr.  La  Dow,  by  Sharon,  or  his  part- 
ner, or  by  some  correspondence  with  the  agent  of  the  Jar- 
vis-Conklin  Mortgage  Trust  Company,  or  with  some  attor- 
ney of  the  company  "  ;  and  that  he  did  not  know  whether 
/  Isaac,  when  he  bought  in  the  property  at  the  guardian's 
sale  or  afterwards,  paid  the  purchase  price.  "  My  rec- 
ollection is  that  he  either  gave  his  note  for  the  amount, 
or  made  some  arrangement  with  some  bank  to  let  him 
have  the  money  ;  but  it  was  understood  that  whatever  he 
paid  should  be  repaid  by  a  transfer  of  the  property  back 
to  the  minor,  or  to  someone  else,  after  the  mortgage  was 
placed  on  it.  The  understanding  which  I  had  about  the 
matter,  and  which  I  gathered  either  from  conversations 
with  Dr.  La  Dow  or  Mr.  Isaac,  or  both,  was  that  either 
the  money  should  be  paid  in,  or  Isaac  should  give  his 
note  for  that  amount,  and  that,  after  the  mortgage  had 
been  placed  on  the  property,  such  money  should  be  re- 
turned to  Isaac  if  he  had  paid  it,  or,  if  he  did  not  pay  it, 
his  note  should  be  cancelled  and  returned  to  him,  upon 
his  executing  a  deed  either  to  Lewis  Mc Arthur  La  Dow, 
or  to  someone  else  for  the  property,  which  he  bid  in  at 
the  sale.  No,  I  am  not  sure  that  he  ever  executed  any 
note  at  all." 

In  brief,  the  facts  of  the  transaction  are  that  Frank  E. 
La  Dow  and  the  guardian  of  Lewis  Mc  Arthur  La  Dow, 
being  of  the  opinion  that  it  would  be  for  the  interest  of 
the  owners  of  the  property,  including  the  minor,  to 
mortgage  the  same  for  money  with  which  to  construct  a 
brick  block  thereon,  applied  through  their  agent,  Dr.  La 
Dow,  to,  and  obtained  from,  the  Jarvis-Conklin  Mort- 
gage Trust  Company,  a  loan  for  that  purpose ;  but  as 
the  interest  of  the  minor  could  not  be  mortgaged  either 
by  himself  or  his  guardian,  and  as  it  was  desirable  to  be- 
gin work  on  the  building  immediately,  it  was  arranged 
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that  the  note  and  mortgage  should  be  executed  by  Frank 
E.  La  Dow,  Mrs.  La  Dow,  and  one  C.  B.  Isaac,  a  brother 
of  Mrs.  La  Dow,  the  money  advanced  as  the  building 
progressed,  and  that  such  proceedings  should  thereafter 
be  had  in  the  county  court  as  might  be  necessary  to  vest 
Isaac  with  the  legal  title  to  the  minor's  interest,  and 
thus  make  the  mortgage  good  under  the  warranty  clause 
therein.  In  pursuance  of  this  arrangement,  the  mort- 
gage was  executed  and  recorded  ;  and  Isaac  gave  to  the 
trust  company  a  bond  in  the  penal  sum  of  $16,000,  recit- 
ing the  fact  that  the  title  to  a  portion  of  the  mortgaged 
premises  had  not  been  perfected  in  him,  and  conditioned 
that  if  it  should  be  perfected  to  the  satisfaction  of  the 
attorneys  of  the  company  on  or  before  the  15th  of  Janu- 
ary, 1890,  and  such  mortgage  should  become  a  first  lien 
upon  the  property  therein  described,  the  bond  should  be 
void,  otherwise  to  remain  in  full  force  and  effect.  The 
money  was  thereupon  advanced  by  the  mortgage  com- 
pany as  needed  in  the  construction  of  the  building,  and 
the  proceedings  set  out  in  the  answer  subsequently  had. 
It  was  suggested  at  the  argument  that  there  was  no 
evidence  that  the  trust  company  had  knowledge  of  the 
character  of  the  proceedings,  or  of  the  purpose  to  be 
accomplished  thereby ;  but  this  contention  is  so  much  at 
variance  with  the  entire  circumstances  of  the  case,  as 
well  as  with  the  positive  testimony  of  the  witnesses,  that 
it  is  scarcely  entitled  to  serious  consideration.  The  evi- 
dence is  undisputed  that  the  company  made  a  loan  to 
the  defendant's  guardian,  and,  as  security  therefor, 
received  and  accepted  a  mortgage  on  his  property  given 
by  a  party  who  had  no  right  or  title  thereto,  under  an 
agreement  that  he  should  subsequently  acquire  the  title 
by  means  of  a  proceeding  in  the  county  court.  This  is 
of  itself  sufficient  to  indicate  quite  conclusively  that  the 
company  had  knowledge,  through  its  agents,  of  the  char- 
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acter  of  such  proceedings,  and  of  the  purpose  to  be 
accomplished  thereby.  But,  besides  this,  Messrs.  Mars- 
ton  &  Sharon,  who  were  the  local  agents  of  the  mortgage 
company  at  Pendleton,  and  through  whom  the  loan  was 
made,  both  testify  that  they  and  the  general  agent  of  the 
company  at  Portland  had  full  knowledge  of  the  whole 
transaction.  Mr.  Sharon,  who  seems  to  have  had  the 
matter  of  this  particular  loan  in  charge,  testifies  that, 
"in  order  to  enable  the  property  to  be  mortgaged,  we 
had  proceedings  in  the  county  court  to  dispose  of  the 
minor's  interest.  The  object  of  the  proceedings  in  the 
county  court  was  to  dispose  of  the  minor's  interest,  and 
get  it  into  the  hands  of  some  person  competent  to  sign  a 
mortgage,  and  we  got  the  property  into  the  hands  of 
Charles  B.  Isaac."  He  further  says  that  he  advised  the 
general  agent  of  the  company  at  Portland,  to  whom  all 
applications  for  loans  and  abstracts  of  title  were  for- 
warded, that  Lewis  McArthur  La  Dow  was  a  minor,  and 
that  whatever  was  subsequently  done  in  attempting  to 
divest  him  of  his  title  was  by  the  direction  and  with  the 
full  knowledge  of  such  agent ;  and  the  attorney  who  ap- 
peared for  the  guardian  says  of  the  proceedings  in  the 
county  court:  "I  understood  it  was  a  condition  which 
the  party  advancing  the  money  required.  Yes,  a  condi- 
tion which  they  required  before  they  would  make  the 
loan." 

Nor  is  there  any  merit  in  the  contention  that  the 
plaintiff  in  this  suit  is  entitled  to  any  special  considera- 
tion on  the  ground  that  he  is  a  bona  fide  purchaser  of  the 
note  and  mortgage  for  value.  The  evidence  shows  that 
he  was  an  officer  of  the  trust  company  at  the  time  the 
note  and  mortgage  in  question  were  executed ;  that  it 
was  past  due  when  assigned  and  transferred  to  him;  and 
there  is  no  evidence  that  he  ever  paid  anything  therefor. 

Indeed,  it  is  practically  admitted  by  plaintiff's  counsel 
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in  their  brief  that  the  questions  involved  on  this  appeal 
are  of  law,  and  not  of  fact,  for  they  state  the  grounds  of 
their  appeal  as  follows  :  u(l)  The  court  should  not  have 
attempted  to  determine  in  this  foreclosure  suit  the  ques- 
tion of  a  paramount  title  in  Louis  Mc Arthur  La  Dow. 
When  this  title  appeared  in  the  case,  plaintiff  not  only 
moved  to  strike  it  out,  but  asked  permission  to  amend 
the  complaint  so  as  to  avoid  this  question ;  and  it  was 
error  to  refuse  this  motion.  (2)  The  guardian's  sale  is 
sufficient,  regardless  of  whether  or  not  there  was  a  con- 
spiracy to  mortgage  the  minor's  interest,  since  the  entire 
record  shows  that  it  was  necessary  to  sell  this  land  for 
the  support  of  Lewis  Mc  Arthur  La  Dow.  (3)  The 
answers  both  of  Lewis  McArthur  La  Dow  and  Letitia 
Lombard  are  a  collateral  attack  on  the  final  judgment  of 
the  probate  court,  and  should  have  been  stricken  out, 
inasmuch  as  they  and  the  testimony  supporting  them  do 
not  constitute  a  defense." 

In  support  of  the  first  point,  counsel  rely  upon  the 
familiar  rule  that  a  title  adverse  or  paramount  to  that  of 
the  mortgagor  cannot  be  litigated  in  a  foreclosure  suit. 
That  doctrine  has  no  application  to  this  case.  No  ques- 
tion of  paramount  title  is  involved  in  the  defense  of 
Lewis  McArthur  La  Dow.  His  defense  is  that,  at  the 
time  of  the  execution  of  the  mortgage,  he  was,  and  is 
now,  the  owner  of  the  undivided  half  of  the  property  de- 
scribed therein,  and  that  the  whole  proceedings  leading 
up  to  its  execution,  including  those  in  the  county  court, 
were  simply  a  scheme  to  incumber  his  property.  His 
claim  is  not  adverse  to  that  of  the  mortgagor,  for  Isaac 
did  not  in  fact  pretend  to  have  any  title  to  the  mortgaged 
premises.  He  was  simply  claiming  to  act  as  the  repre- 
sentative of  the  defendant,  and  as  an  instrument  for 
effecting  a  mortgage  upon  his  property.  When  he  exe- 
cuted the  mortgage  he  did  not  design  to  incumber  his 
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own  property,  but  that  of  the  contesting  defendant.  The 
defense  made  grows  out  of  the  very  contract  and  transac- 
tion which  form  the  basis  of  plaintiff's  suit ;  and  Lewis 
Mc Arthur  La  Dow,  whose  property  is  sought  to  be  bound 
by  the  mortgage,  has  just  as  much  right  to  have  its 
validity  litigated  and  determined  in  this  suit  as  he  would 
have  if  it  had  been  executed  directly  by  his  guardian  or 
by  any  other  person  assuming  to  act  for  him.  The  fact 
that  an  attempt  was  made  to  cover  up  the  real  transac- 
tion under  the  forms  of  law  can  in  no  way  lessen  his 
rights  in  the  premises.  If  the  proceedings  in  the  county 
court  had  been  for  the  purpose  of  actually  selling  his  in- 
terest in  the  land,  a  question  as  to  their  validity  or 
invalidity  could  not  be  tried  in  this  suit.  But  they  were 
admittedly  not  for  that  purpose,  but  were  adopted  as  a 
means  of  effecting  a  mortgage  upon  his  property  ;  and  it 
is  eminently  proper  that  the  validity  of  such  mortgage 
should  be  tried  in  a  suit  for  its  foreclosure.  The  pro- 
ceedings of  the  county  court  are  regular,  and  on  their 
face  vest  a  perfect  title  in  Isaac,  the  mortgagor.  A  de- 
cree of  foreclosure  and  sale  to  some  innocent  purchaser, 
who  might  buy  relying  on  the  record,  would  therefore,  at 
least,  serve  to  further  complicate  matters,  if  not  actually 
deprive  defendant  of  his  title.  The  record  and  evidence 
show  that  the  mortgage  was  intended  and  designed  to  be 
a  lien  upon  the  property  of  the  answering  defendant ; 
and,  in  our  opinion,  he  has  a  right  to  contest  its  validity 
in  this  suit,  and  the  court  committed  no  error  either  in 
overruling  the  demurrer  to  his  answer  or  in  refusing  to 
allow  the  plaintiff  to  dismiss  as  to  him. 

It  is  next  claimed  that  this  is  a  collateral  attack  upon 
the  judgment  and  proceedings  of  the  county  court,  for 
fraud,  and  for  that  reason  must  fail.  But,  as  between  the 
plaintiff  and  the  defendant  Lewis  Mc  Arthur  La  Dow, 
these  proceedings  are  not  entitled  to  the  force  and  effect 
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of  the  dignity  of  a  judgment.  They  were  purely  ficti- 
tious, instituted  for  the  purpose  of  evading  a  wholesome 
rule  of  law,  were  a  fraud  upon  the  court,  and  cannot 
therefore  be  treated  as  a  judicial  proceeding.  According 
to  the  statement  made  by  Solicitor  General  Wedderburn 
in  his  argument  in  Duchess  of  Kingston's  Case,  20  How. 
St.  Trials,  355,  478,  and  adopted  by  Lord  Brougham  in 
the  subsequent  case  of  Earl  of  Bandon  v.  Becker,  3  Clark 
&  F.  *479,  *510,  a  judgment  "  is  not  an  instrument  with 
a  bit  of  wax  and  the  seal  of  the  court  put  to  it.  It  is  not 
an  instrument  with  the  signature  of  a  person  calling 
himself  a  register.  It  is  not  such  a  quantity  of  ink  be- 
stowed upon  such  a  quantity  of  stamped  paper.  A  sen- 
tence is  a  judicial  determination  of  a  cause  agitated  be- 
tween real  parties,  upon  which  a  real  interest  has  been 
settled.  In  order  to  make  a  sentence,  there  must  be  a 
real  interest,  a  real  argument,  a  real  prosecution,  a  real 
defense,  a  real  decision.  Of  all  these  requisites,  not  one 
takes  place  in  case  of  a  fraudulent  and  collusive  suit. 
There  is  no  judge.  But  a  person,  invested  with  the  en- 
signs of  a  judicial  office,  is  misemployed  in  listening  to  a 
fictitious  cause  proposed  to  him.  There  is  no  party  liti- 
gating ;  there  is  no  party  defendant ;  no  real  interest 
brought  into  question. ' '  And  so  Lord  Brougham  himself 
said  in  Shedden  v.  Patrick,  1  Macq.  619,  10  Chi.  Leg. 
News,  234:  "If  it  be  proved  that  there  has  not  been 
a  real  suit  instituted  and  appealed,  but  that  there  was 
a  collusion  and  fraud  between  the  parties  ;  that  there  was 
no  real  plaintiff  and  real  defendant  in  real  conflict  to- 
gether, upon  whose  case  the  court  below  and  this  house 
had  adjudicated  ;  if  it  appear  that  there  was  no  real  trial, 
no  real  proceeding,  and  consequently  no  real  judgment, 
but  that  the  court  was  imposed  upon  by  the  fraud  of  the 
parties  ;  that  the  court  was  led  to  believe  that  there  was 
a  contest  when  there  was  none  ;    and  that  there  was  an 
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opposition  of  parties  when  they  were  really  in  concert, 
and  leagued  for  the  purpose  of  deceiving  the  court  to 
serve  their  own  ends, —  then,  my  lords,  I  say  I  am  pre- 
pared to  go  to  the  full  length  of  holding  that  in  this 
house,  as  in  every  other  court,  a  proceeding  so  instituted, 
so  carried  on,  and  so  consummated  in  a  judgment  thus 
fraudulently  and  collusively  obtained — in  a  word,  a  fic- 
titious judgment — may  be  treated  as  a  nullity." 

The  case  before  us  falls  within  the  principle  thus 
stated  by  Mr.  Wedderburn  and  Lord  Brougham.  The 
proceedings  in  the  county  court  were  purely  fictitious, 
gotten  up,  not  for  the  purpose  of  obtaining  any  real  de- 
cree or  order  of  such  court  for  the  sale  of  the  property 
belonging  to  the  contesting  defendant,  but  to  facilitate 
the  accomplishment  of  an  entirely  distinct  and  separate 
purpose.  It  was  not  intended  that  any  questions  should 
be  submitted  to  the  court  for  adjudication,  or  that  it 
should  perform  any  office  in  the  matter  except  to  approve 
in  a  formal  way  what  the  parties  had  already  agreed 
upon.  The  whole  scheme  was  a  pure  fiction,  by  which 
the  court  was  led  to  believe  that  it  was  adjudicating  and 
determining  real  questions,  properly  within  its  jurisdic- 
tion, when  in  fact  the  parties  had  themselves  settled  and 
agreed  upon  just  what  should  be  done,  and  had  no  inten- 
tion whatever  to  abide  by  or  be  governed  by  its  decree 
or  order.  The  machinery  of  the  court  was  simply  used 
by  them  to  cover  up  the  real  truth,  and  to  accomplish 
something  entirely  different  from  what  the  proceedings 
on  their  face  purported  to  be.  It  would  be  an  anomalous 
doctrine  if,  in  a  suit  to  foreclose  a  mortgage  upon  the 
property  of  a  minor,  he  could  not  question  its  validity, 
because,  in  order  to  facilitate  its  execution,  resort  had 
been  had  to  a  pretended  sale  of  his  interest  to  the  osten- 
sible mortgagor,  under  some  fictitious  proceedings  of  the 
county  court. 
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But  it  is  said  that  the  minor  himself  was  a  party  to 
such  proceedings,  and  is  therefore  bound  by  the  decree 
and  orders  of  the  court.  It  is  true  that  it  has  been  held 
in  some  instances  that  a  minor  is  a  party  to  a  proceed- 
ing for  the  sale  of  his  property  instituted  by  his  guardian, 
in  the  sense  that  he  is  not  required  to  be  served  with 
notice  thereof ;  but  we  think  it  may  be  safely  asserted 
that  no  court  has  ever  gone  to  the  extent  of  holding  that 
he  cannot  question  such  proceedings  in  a  suit  of  this 
kind,  when  they  were  fictitious,  and  instituted  for  the 
purpose  of  avoiding  a  rule  of  law  designed  for  his  pro- 
tection. 

We  conclude,  therefore,  that  as  between  the  plaintiff 
and  the  contesting  defendant,  Lewis  McArthur  La  Dow, 
the  proceedings  of  the  county  court  are  an  absolute 
nullity,  and  the  mortgage  in  question  is  void.  In  com- 
ing to  this  conclusion  we  do  not  desire  to  be  understood 
as  intimating  that  there  was  any  actual  fraud  intended. 
It  is  no  doubt  true,  and  the  evidence  shows,  that  all  the 
parties  acted  in  the  utmost  good  faith,  believing  that  it 
would  be  for  the  best  interests  of  the  minor  to  mortgage 
his  property  to  secure  funds  with  which  to  improve  the 
same.  But  that  fact  does  not  help  the  matter,  or  tend 
in  any  way  to  give  validity  to  the  proceedings  of  the 
county  court  or  the  mortgage  sought  to  be  foreclosed : 
Batts  v.  Winstead,  77  N.  C.  238.  Under  the  laws  of  this 
state,  a  guardian  cannot  mortgage  the  real  estate  of  his 
ward  ;  and  what  he  is  prohibited  from  doing  directly  he 
certainly  cannot  do  indirectly,  by  means  of  a  sham  sale 
to  some  third  person  :  Ferry  v.  Laible,  31  N.  J.  Eq.  566. 

The  defendant  Lombard  claims  to  have  purchased  in 
good  faith  a  portion  of  the  mortgaged  premises  from  the 
successor  in  interest  of  Isaac,  after  the  execution  and 
recording  of  the  mortgage  in  question,  and  after  the 
termination  of  the  proceedings  in  the  county  court ;  and 
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she  claims  that  the  mortgage  sought  to  be  foreclosed  was 
so  tainted  with  fraud  in  its  inception  that  the  plaintiff 
does  not  come  into  court  with  clean  hands,  and  therefore 
a  court  of  equity  cannot  afford  him  any  relief,  even  a 
decree  foreclosing  the  mortgage  as  against  the  interests  of 
Frank  E.  La  Dow  and  Mrs.  La  Dow.  But  we  cannot 
concur  in  this  view.  There  was  in  fact  no  actual  fraud 
in  the  transaction.  The  note  and  mortgage  represent  a 
loan  of  money  made  by  the  mortgage  company.  The 
fact  that  the  scheme  which  was  adopted  to  secure  the 
mortgage  on  the  minor's  interest  was  ineffectual  to  ac- 
complish that  purpose  as  against  him  ought  not,  it  seems 
to  us,  to  deprive  the  plaintiff  of  the  right  to  foreclose  as 
against  the  other  parties  to  the  mortgage  ;  and  especially 
so  since  the  question  as  to  whether  Mrs.  Lombard  did 
not  obtain  a  perfect  title,  on  the  ground  that  the  pro- 
ceedings of  the  county  court,  being  regular  and  valid  on 
their  face,  import  absolute  verity  in  favor  of  a  subse- 
quent innocent  purchaser  for  value,  is  not  involved  in 
this  case,  and  could  not  be  tried  therein.  It  follows  from 
what  has  been  said  that  the  decree  of  the  court  below 

must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Decided  at  Pendleton,  18  August,  1888. 
McAIilSTER  v.  IiONG. 

[64  Poc.  194] 

Sufficiency  of  Exceptions.— An  exception  in  gross  to  a  scries  of  propositions, 
some  of  which  are  correct,  is  unavailing  on  appeal :  Lang/ord  v.  Jones,  18  Or. 
307 ;  Salomon  v.  Creis,  22  Or.  177 ;  Jensen  v.  JYmw,  24  Or.  158,  and  ATickum  v.  Own 
ton,  24  Or.  380,  approved  and  followed. 

From  Grant :    Morton  D.  Clifford,  Judge. 

Action  by  J.  J.  McAlister  against  John  Long,  who  had 

judgment,  whereupon  plaintiff  appealed. 

Affirmed. 
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Mr.  Jos.  A.  Fee  for  appellant. 

Mr.  Chas.  W.  Parrish  for  respondent. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  appeal  from  a  judgment  in  favor  of  the  de- 
fendant in  an  action  brought  to  recover  damages  for  an 
injury  to  the  plaintiff  received  by  falling  into  an  excava- 
tion made  by  the  defendant  along  or  near  what  is  alleged 
to  be  a  public  highway,  and  which  it  is  claimed  was 
carelessly  and  negligently  left  without  light  or  guard  to 
protect  the  public  frorp  falling  into  it.  The  only  alleged 
error  is  an  instruction  to  the  effect  that  before  the  jury 
could  find  for  the  plaintiff  they  must  be  satisfied  that  the 
road  in  question  was  used  by  the  public  as  a  highway 
for  a  period  of  twenty  years  prior  to  1881,  the  time  the 
excavation  was  made.  But  no  sufficient  exception  was 
saved  to  the  giving  of  this  instruction  to  bring  it  before 
us  for  review.  The  bill  of  exceptions  contains  the  entire 
charge  of  the  court,  appended  to  which  is  a  statement 
that :  "  Counsel  for  plaintiff  here  excepts  to  that  portion 
of  the  charge  commencing  with  the  charge  in  relation  to 
the  '  right  of  a  party  to  dig  any  pit  or  excavation  on  his 
own  land,  provided  he  does  not  so  dig  within  the  limits 
of  a  road  ' ;  and  from  and  after  said  portion  down  to  that 
portion  of  the  charge  commencing  with,  that  '  plaintiff 
is  only  entitled  to  exercise  ordinary  diligence ';  and  also 
that  portion  of  the  charge  commencing,  '  If  you  find  from 
the  evidence  that,  taking  into  consideration  the  darkness 
of  the  night  that  plaintiff  was  wandering,'  down  to  and 
including  that  portion  of  the  charge  to  the  effect  that 
'  notice  to  the  defendant  of  any  gap  or  defect  in  the  fence 
should  be  proved  ' — which  was  all  done  prior  to  the  jury 
retiring  from  the  box."     It  is  difficult,  if  not  impossible, 

88  Ob.—  24. 
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to  determine  from  this  language  whether  the  portion  of 
the  charge  complained  of  is  embraced  within  the  excep- 
tion ;  but,  if  so,  it  is  only  one  of  a  series  of  instructions 
containing  separate  and  distinct  propositions,  some  of 
which  are  admittedly  sound,  and  the  exception  is  there- 
fore unavailing.  An  exception  to  a  charge  must  point 
out  distinctly  the  particular  portion  to  which  it  is  di- 
rected, and  an  exception  in  gross  to  a  series  of  proposi- 
tions, as  in  this  case,  is  ineffectual,  if  any  one  of  them  is 
correct.  This  doctrine  was  early  announced  in  this  state 
by  Mr.  Justice  Shattuck  in  Murray  v.  Murray,  6  Or.  17, 
has  been  repeatedly  followed,  and  is  a  correct  rule  of 
practice  :  8  Enc.  PI.  &  Prac.  259 ;  Lang  ford  v.  Jones,  18 
Or.  307  (22  Pac.  1064);  Salomon  v.  Cress,  22  Or.  177  (29 
Pac.  439);  Jensen  v.  Foss,  24  Or.  158  (33  Pac.  535); 
Nickum  v.  Gaston,  24  Or.  380  (33  Pac.  671,  and  35  Pac. 
31).     It  follows  that  the  judgment  of  the  court  below 

must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Decided  at  Pendleton,  13  August,  1898. 

HAMILTON  v.  BUTLER. 

[54  Pac.  200] 

Sufficiency  of  Notice  of  Appeal.—  A  notice  of  appeal  which  describes  the 
Judgment  appealed  from  no  further  than  that  It  was  entered  against  appel- 
lant in  an  action  between  certain  parties  In  a  certain  court  on  a  certain  day 
Is  not  sufficient.    Crawford  v.  Wist,  26  Or.  596,  applied. 

From  Baker  :    Robert  Eakin,  Judge. 

Action  by  Andrew  Hamilton  against  E.  B.  Butler  and 
Robert  Dickson.  Judgment  for  plaintiff,  from  which  de- 
fendants appeal. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Hyde  &  Packwood. 
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For  respondent  there  was  a  brief  over  the  name  of 
Lawrence  &  Manville,  with  an  oral  argument  by  Mr.  J. 
Lawrence.  % 

Per  Curiam.  Judgment  was  rendered  in  the  above- 
entitled  action  in  the  County  Court  of  Baker  County,  in 
favor  of  plaintiff,  and  against  defendants,  for  the  sum  of 
$191  and  costs  and  disbursements,  taxed  at  $18.60,  on 
the  4th  day  of  February,  1898.  From  this  judgment 
defendants  attempted  to  appeal  to  the  circuit  court  by 
serving  a  notice  which,  omitting  the  title  of  the  cause, 
is  in  words  and  figures  as  follows :  ' '  You  will  please 
take  notice  that  defendants  Butler  &  Dickson,  co-part- 
nefs  above  named,  in  the  above-entitled  action,  hereby 
appeal  to  the  circuit  court  of  this  state  for  Baker  County 
from  the  judgment  therein  made  and  entered  in  said  ac- 
tion and  county  court  on  the  5th  day  of  February,  A.  D. 
1898,  in  favor  of  the  plaintiff  in  said  action,  and  against 
said  defendants,  and  from  the  whole  thereof,  for  the  rea- 
son that  said  judgment  was  and  is  contrary  to  law  and 
the  evidence  introduced  in  said  action.' '  The  circuit 
court  dismissed  the  appeal  because  the  notice  was  deemed 
insufficient  under  the  practice,  and  the  correctness  of 
that  ruling  is  challenged  by  the  appeal  to  this  court.  If 
it  be  conceded  that  the  date  of  the  supposed  judgment 
as  given  in  the  notice  is  a  clerical  misprision, —  a  matter 
which  we  are  unable  to  determine  from  the  record,  as  the 
date  in  the  undertaking  on  appeal  corresponds  with  it, 
while  that  contained  in  the  transcript  of  judgment  shows 
it  to  have  been  rendered  a  day  earlier,  yet  within  the 
case  of  Crawford  v.  Wist,  26  Or.  596  (39  Pac.  218)  the 
notice  is  otherwise  clearly  insufficient,  and  that  case  is 

decisive  of  the  present  controversy. 

Affirmed. 
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J»_i*S  BliANK  v.  WALKER. 

[53Pac.  1183] 

Rules  of  Court  — Dismissing  Appeal,.-— Where  there  has  been  notable  delay 
in  filing  briefs  beyond  the  time  limited  by  the  rules,  and  no  satisfactory  ex- 
planation thereof  is  given,  the  case  will  be  dismissed :  Reynold*  v.  Jackson 
County ,  38  Or.  post,  applied. 

From  Washington  :  Thos.  A.  McBridb,  Judge. 

Action  by  Stephen  Blank  against  L.  C.  Walker  and 
others,  wherein  plaintiff  appealed.  Respondent  moves 
to  dismiss  for  failure  to  file  briefs  as  required. 

Dismissed. 
Mr.  S.  B.  Huston  for  the  motion. 

Mr.  E.  B.  Tongue,  contra. 

Per  Curiam.     This  is  a  motion  to  dismiss  the  appeal 

for  the  reason  that  the  appellant  has  failed  to  serve  and 

file  his  brief  within  twenty  days  after  serving  the  abstract 

of  the  record  as  required  by  Rule  6.     The  abstract  was 

served  about  November  11,  1897,  but  no  attempt  was 

made  to  obtain  an  extension  of  time  or  to  be  relieved  of 

the  default  until  June  24, 1898,  more  than  seven  months 

thereafter,  and  the  reasons  advanced  being  insufficient 

to  excuse  the  delay  and  consequent  default,  upon  the 

authority  of  Reynolds  v.  Jackson  County,  33  Or.  post,  (53 

Pac.  1072),  the  motion  will  be  allowed  and  the  appeal 

dismissed. 

Dismissed. 
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Decided  at  Pendleton,  August  13, 1888. 

SCHUI/TZ  v.   IiEVY. 

[54Pac.  184] 

Homestead  on  Public  Land— Conclusiveness  of  Judgment.— One  who 
has  acquired  land  as  a  homesteader  under  Rev.  Stat.  U.  8.,  g  2296,  may  recover 
possession  of  the  land  from  one  who  purchased  at  a  sale  under  an  execution 
on  a  Judgment  based  on  a  debt  contracted  prior  to  the  actual  Issuing  of  the 
patent  although  evidenced  by  a  note  executed  after  its  issuance:  Wallowa 
Nat.  Bank  v.  Riley,  20  Or.  288,  and  Berry  v.  Charlton,  10  Or.  882,  followed. 

From  Wallowa :  Robert  Eakin,  Judge. 

Action  of  ejectment  by  J.  M.  Schultz  against  A.  Levy, 

in  which  plaintiff  had  judgment. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  J.  F.  Baker. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  C.  Smith. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  action  to  recover  possession  of  real  property. 
The  plaintiff  settled  upon  and  acquired  title  to  the  land 
in  controversy  under  the  homestead  laws  of  the  United 
States,  and  received  his  patent  therefor  in  July,  1891. 

Prior  thereto,  towit,  on  the day  of  September,  1889, 

he  executed  his  note  to  the  Island  City  Mercantile  &  Mill- 
ing Company  for  the  amount  of  a  debt  then  due  from 
him  to  the  company,  which  note  he  renewed  in  1892, 
and  in  November,  1893,  the  milling  company  commenced 
an  action  thereon,  and  caused  the  real  property  in  ques- 
tion to  be  attached.  Judgment  and  an  order  for  the  sale 
of  the  attached  property  was  rendered  in  such  action, 
and  the  property  sold  to  the  defendant  under  an  execu- 
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tion  issued  thereon.  The  sale  was  thereafter  duly  con- 
firmed, and  a  sheriff's  deed  issued,  and  the  defendant,  by 
the  aid  of  a  writ  of  assistance,  put  into  possession  of  the 
premises ;  whereupon  plaintiff  commenced  this  action, 
and  bases  his  right  to  recover  on  the  ground  that  the  sale 
to  the  defendant  was  void  because  it  was  made  under  a 
judgment  rendered  for  a  debt  contracted  prior  to  the  is- 
suing of  the  patent. 

It  is  settled  law  in  this  state  that  land  acquired  by  a 
homesteader,  under  section  2296  of  the  Revised  Statutes 
of  the  United  States,  is  not  liable  to  the  satisfaction  of 
any  debt  contracted  prior  to  the  actual  issuing  of  the 
patent  therefor,  and  the  fact  that  such  debt  may  be  evi- 
denced by  a  promissory  note  executed  after  that  time 
is  of  no  consequence  in  determining  the  liability  of  the 
land  to  seizure  and  sale.  Wallowa  Nat.  Bank  v.  Riley,  29 
Or.  289  (54  Am.  St.  Rep.  794,  45  Pac.  766) .  Counsel 
for  the  defendant  does  not  question  this  rule,  but  he  con- 
tends that  the  judgment  and  order  for  the  sale  of  attached 
property  in  the  action  of  the  milling  company  against  the 
plaintiff  is  a  conclusive  adjudication  that  the  property 
was  not  exempt  from  seizure  and  sale,  and  is  a  bar  to 
this  action.  But  it  is  held  in  Berry  v.  Charlton,  10  Or. 
362,  that  such  an  order  is  no  bar  to  an  action  by  the  de- 
fendant in  the  writ  to  recover  possession  of  attached 
property  on  the  ground  that  it  is  exempt  from  execution, 
and  this  decision  is  conclusive  of  the  question  here  pre- 
sented. 

It  is  said  in  the  brief  that  the  plaintiff  appeared  in  the 
action  brought  against  him  by  the  milling  company,  and 
moved  to  dissolve  the  attachment,  on  the  ground  that  the 
property  was  exempt  from  seizure,  and  such  issue  was 
decided  against  him,  and  hence  it  is  contended  that  the 
question  must  be  regarded  in  this  action  as  res  adjudicata. 
The  record  does  not  support  this  statement,  but,  if  it 
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did,  it  may  well  be  doubted  whether,  under  our  statute, 

such  a  question  can  be  thus  tried.     See  Bank  of  Winne- 

mucca  v.Mullaney,  29  Or.  268,  45  Pac.  796.     There  is  no 

error  in  the  record. 

Affirmed. 

Decided  at  Pendleton,  13  August,  1888. 

BARR  v.  RADER. 

[54  Pac.  210]  jg   8JJ 
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When  Nonsuit  Should  be  Refused.— The  only  question  for  the  consldera-  jjy   375 

tion  of  the  court  on  a  motion  for  nonsuit  is  whether  there  is  any  evidence        |  40    276| 
from  which  the  Jury  can  reasonably  conclude  that  the  facts  sought  to  be        '33    376 
proved  are  established,  and  in  determining  such  question  it  must  assume  as        ,  46   242, 
true  every  fact  which  the  Jury  could  properly  find  from  the  evidence :  Wallace 
v.  Suburban  Railway  Cb.,  28  Or.  174,  and    Vanbibber  v.  IHunkett,  26  Or.  562, 
approved. 

Execution  — Payment.— It  is  immaterial  that  an  execution  debtor  does  not 
offer  an  account  as  part  payment  of  the  execution,  if  it  is  taken  and  accepted 
by  the  creditor  from  the  sheriff  as  such  payment,  and  the  debtor  subse- 
quently acquiesces  therein. 

From  Grant :    Morton  D.  Clifford,  Judge. 

Action  for  damages  by  Emmet  Barr  against  George 
Rader.     Judgment  for  plaintiff  and  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Lucian  Everts,  with  an  oral  argument  by  Messrs.  Chas. 
W.  Parrish  and  L.  Kearney. 

For  respondent  there  was  a  brief  over  the  names  of 
Thornton  Williams,  Jas.  A.  Fee  and  Thos.  G.  Ilailcy,  with 
an  oral  argument  by  Mr.  Fee. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  action  is  to  recover  damages  for  the  seizure,  de- 
tention, and  sdle  of  certain  personal  property  under  an 
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execution  issued  at  the  instigation  of  the  defendant  on  a 
judgment  which  it  is  alleged  had  been  paid,  and  is  here 
for  the  third  time  on  appeal.  The  decisions  in  the  two 
former  appeals  are  to  be  found  reported  in  29  Or.  399 
(46  Pac.  776),  and  31  Or.  225  (49  Pac.  962),  from  which 
it  appears  that  the  only  issue  of  fact  in  the  case  is 
whether  the  defendant  accepted  as  part  payment  of  an 
execution  previously  issued  on  the  judgment  in  question 
an  account  in  favor  of  plaintiff  against  Harrer  Brothers, 
levied  upon  under  such  execution.  At  the  trial,  the  pro- 
ceedings of  which  are  here  for  review,  after  the  plaintiff 
had  submitted  his  evidence  in  chief,  the  defendant  moved 
for  a  nonsuit  on  the  ground  that  he  had  failed  to  prove  a 

* 

cause  sufficient  to  be  submitted  to  the  jury.  This  motion 
was  overruled,  and,  the  trial  resulting  in  a  verdict  and 
judgment  in  favor  of  plaintiff,  the  defendant  appeals, 

m 

assigning  as  error  the  overruling  of  his  motion  for  a  non- 
suit, and  in  refusing  to  give  certain  instructions  requested 
by  him. 

The  motion  for  a  nonsuit  ought  not  to  prevail,  unless 
the  evidence  for  the  plaintiff,  taken  in  its  most  favorable 
light,  and  giving  him  the  benefit  of  every  fair  and  legiti- 
mate inference  properly  deducible  therefrom,  would  not 
authorize  the  jury  in  finding  in  his  favor,  or,  if  they  did, 
would  require  the  court  to  set  aside  their  verdict  for 
want  of  evidence  to  support  it.  Wallace  v.  Railway  Co., 
26  Or.  174  (25  L.  R.  A.  663,  37  Pac.  477);  Vanbibbcr  v. 
Plunkett,  26  Or.  562  (27  L.  R.  A.  811,  38  Pac.  707); 
Herbert  v.  Dufur,  23  Or.  462  (32  Pac.  302).  On  a  motion 
for  a  nonsuit  for  insufficiency  of  evidence  the  court  can- 
not weigh  the  testimony,  or  determine  its  sufficiency. 
Th^e  only  question  for  its  consideration  is  whether  there 
is  any  evidence  from  which  the  jury  can  reasonably  con- 
clude that  the  facts  sought  to  be  proved  are  established. 
And  in  determining  that  question  it  must  assume  as  true 


Aug.  1898.]  Barr  v.  Rader.  377 

every  fact  which  a  jury  could  properly  find  from  the 
evidence,  and  give  to  the  plaintiff  every  intendment  and 
legitimate  inference  which  can  arise  therefrom. 

It  may  be  admitted  that  the  evidence  tending  to  show 
that  the  defendant  accepted  the  Harrer  Brothers'  account 
as  a  part  payment  on  the  first  execution  is  very  slight, 
but  yet  there  is  some  evidence  to  that  effect,  and  its  suffi- 
ciency was  for  the  jury  and  not  the  court.  There  is  evi- 
dence that  the  contract  between  the  plaintiff  and  Harrer 
Brothers,  under  which  their  indebtedness  to  him  arose, 
was  not  consummated  until  after  the  issuance  of  the  first 
execution,  and  was  then  completed  with  the  understand- 
ing and  agreement  that  the  amount  to  become  due 
thereon  should  be  seized  under  such  execution,  and  paid 
to  the  defendant ;  and  the  plaintiff  testifies  that  it  was 
his  understanding  that  this  account,  which  was  not  due 
for  some  six  months  after  the  garnishment,  was  received 
and  accepted  by  the  defendant  as  a  part  payment  on  the 
execution,  and  with  this  understanding  he  subsequently 
paid  the  balance  due  thereon  in  coin  to  the  deputy 
sheriff,  and  got  a  receipt  from  him  in  full.  .The  deputy 
sheriff  who  served  the  writ  says  that  he  acted  under  the 
express  direction  of  the  defendant,  and  when  he  took 
Harrer  Brothers'  answer  to  him  he  accepted  the  garnish- 
ment, and  said  he  did  not  want  any  other  property 
levied  on,  but  was  satisfied  with  what  he  had  ;  that,  act- 
ing on  the  understanding  derived  from  his  conference 
with  the  defendant,  he  regarded  the  account  with  Harrer 
Brothers  as  a  part  payment  on  the  execution,  and  col- 
lected the  balance  due  thereon  from  the  plaintiff,  giving 
him  a  receipt  in  full,  and  thereupon  returned  the  execu- 
tion. This  evidence,  corroborated  as  it  is  by  the  conduct 
of  the  parties  and  other  circumstances,  was  sufficient  to 
entitle  the  plaintiff  to  go  to  the  jury  on  the  question  as 
to  whether  the  defendant  accepted  the  account  against 
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Harrer  Brothers  as  part  payment  on  the  execution,  and 
therefore  the  motion  for  a  nonsuit  was  properly  over- 
ruled. 

It  is  claimed  that  the  court  erred  in  refusing  to  instruct 
the  jury  that,  in  order  to  prove  that  the  defendant  "  ac- 
cepted the  garnishment  in  question,  it  is  necessary  for 
the  plaintiff  to  show  that  either  he  or  his  agent  offered 
the  garnishment  to  Rader  as  a  part  payment  of  the 
amount  specified  in  the  execution."  But  we  are  of  the 
opinion  that  this  proposed  instruction  was  properly  re- 
fused. It  is  immaterial  whether  there  was  any  offer  by 
plaintiff  of  the  account  against  Harrer  Brothers  as  part 
payment  on  the  execution,  if  it  was  taken  and  accepted 
by  the  defendant  from  the  sheriff  as  such  payment,  and 
the  plaintiff  subsequently  acquiesced  therein. 

It  is  also  claimed  that  the  court  erred  in  refusing  to 
instruct  the  jury  that  the  attorney  for  the  defendant  had 
no  power,  by  virtue  of  his  general  retainer,  to  accept 
anything  but  money  in  payment  of  the  execution,  and 
that  the  receipt  may  be  contradicted  or  explained  by 
parol.  But  neither  of  the  instructions  was  germane  to 
any  issue  in  the  case.  No  claim  was  made  that  the 
agreement  for  the  acceptance  of  the  account  as  a  pay- 
ment on  the  execution  was  made  with  anyone  but  the 
defendant  himself,  or  that  the  receipt  given  by  the  sheriff 
to  the  plaintiff  was  binding  on  the  defendant.  There 
being  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 
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Decided  at  Pendleton,  13  August,  1888. 
SMITH  v.  TURNER. 

[54Pac.  166] 

Interest  on  Unliquidated  Claims.— Under  the  Oregon  statute  (Hill's  Ann. 
Laws,  §  3587* )  there  Is  no  Interest  on  unliquidated  claims :  Hawley  v.  Dawson, 
16  Or.  844,  and  Pengra  v.  Wheeler,  24  Or.  632,  followed. 

Counterclaim— Interest.— A  counterclaim  for  unliquidated  damages  In  an 
action  on  a  note  does  not  cut  off  the  running  of  Interest  on  the  note  from  the 
time  the  claim  accrued,  but  only  from  the  verdict,  except  where  the  damages 
are  previously  liquidated  by  the  confession  or  default  of  plaintiff. 

From  Harney:  Morton  D.  Clifford,  Judge. 

Action  by  Jas.  W.  Smith  against  Henry  C.  Turner 
and  others  on  a  promissory  note  executed  April  12,  1890, 
for  $2,440,  with  interest  from  date  at  the  rate  of  10  per 
cent,  per  annum.  The  following  payments  are  alleged 
to  have  been  made  and  indorsed  upon  the  note,  viz.  : 
November  3,  1890,  $83.75;  May  25,  1891,  $40;  Decem- 
ber 2,  1891,  $15;  and  September  5,  1893,  $160.  The 
prayer  is  for  $3,974.20,  and  $250  additional,  as  a  reason- 
able attorney's  fee  for  instituting  this  action. 

The  answer  admits  the  execution  of  the  note,  but  de- 
nies all  payments  and  endorsements  thereon,  except  the 
one  of  $83.75,  and  denies  any  liability  on  account  of  at- 
torney's fees.  For  a  further  and  separate  defense  to  the 
action,  the  defendants  allege  that,  as  an  inducement  to 
the  execution  of  said  note,  the  plaintiff  entered  into  a 
contract  in  writing  with  defendants  whereby  he  agreed 
to  advance  to  them,  for  the  purpose  of  harvesting  their 
crop  of  grain,  consisting  of  about  500  acres,  in  the  sum- 
mer of  1890,  all  sums  of  money  necessary  thereto,  not 
to  exceed  in  the  aggregate  $1,000,  the  same  to  be  paid 

♦This  section  reads  as  follows:  "  The  rate  of  Interest  shall  be  *  *  *  on  all 
moneys  after  the  same  become  due ;  on  Judgments  and  decrees  for  the  payment 
of  money ;  on  money  received  to  the  use  of  another  and  retained  beyond  a 
reasonable  time  without  the  owner's  consent,  express  or  implied,  or  on  money 
due  upon  the  settlement  of  matured  accounts  from  the  day  the  balance  Is  ascer- 
tained;   *    *    *    .» 
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upon  their  order  or  demand  ;  that  defendants  relied  upon 
such  agreement,  and  made  no  other  arrangements  for 
money  with  which  to  defray  the  expenses  incident  to 
such  harvesting,  but  that  plaintiff  failed  and  refused  to 
furnish  said  money  or  any  part  thereof  although  due  de- 
mand was  made  upon  him  therefor ;  that  said  crop  was 
of  the  value  of  $3,200,  and  that,  by  reason  of  plaintiff's 
failure  to  supply  said  money,  defendants  were  unable  to 
harvest  the  same,  whereby  it  was  wasted  and  lost  to 
them,  to  their  damage  in  the  sum  of  $2,700,  "  being  the 
sum  of  $200  over  and  above  the  amount  then  due  upon 
the  promissory  note  mentioned  in  the  complaint ;  that, 
by  reason  of  the  premises,  the  defendants  were  at  said 
time,  and  still  are,  damaged  in  the  sum  of  $200  over  and 
above  the  amount  due  upon  said  note,  for  which  sum  the 
plaintiff  then  and  there  became  indebted  to  the  defend- 
ants." For  a  second  separate  defense  and  counterclaim, 
the  defendants  allege,  in  substance,  that  plaintiff  sold,  dis- 
posed of,  and  converted  to  his  own  use  certain  personal 
property  belonging  to  the  defendants,  of  the  value  of 
$1,000,  by  reason  whereof  plaintiff  became  indebted  to  de- 
fendants in  the  further  sum  of  $1,000,  no  part  of  which  has 
been  paid.  Their  prayer  is  for  $1,200  and  costs  against 
plaintiff.  A  demurrer  was  filed  to  the  separate  defenses, 
which  was  overruled,  and,  because  of  plaintiff's  absence 
in  California,  on  account  of  ill  health,  and  a  lack  of  def- 
inite or  sufficient  knowledge  on  the  part  of  his  attorneys 
respecting  the  matters  alleged  in  the  answer  to  enable 
them  to  interpose  a  defense,  the  plaintiff  was  unable  to 
reply,  for  which  reason  application  was  made  for  a  con- 
tinuance, but  this  was  also  denied,  and  the  parties  were 
directed  to  proceed  to  trial  before  a  jury,  which  resulted, 
May  9, 1897,  in  a  verdict  for  defendants  for  $1,200.  Judg- 
ment was  accordingly  rendered,  and  plaintiff  appeals. 

Reversed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Water 8  &  Oowan  and  Alfred  S.  Bennett,  with  an  oral  argu- 
ment by  Mr.  Bennett. 

For  respondents  there  was  a  brief  over  the  names  of 
Lionel  R.  Webster  and  John  W.  Biggs,  with  an  oral  argu- 
ment by  Mr.  Webster. 

Mr.  Justice  Wolverton  delivered  the  opinion  of  the 
court. 

It  is  urged  on  the  part  of  the  plaintiff  that  the  verdict 
was  for  a  larger  sum  than  was  justified  by  the  .pleadings, 
and,  owing  to  the  state  of  the  record,  this  presents  the 
only  question  which  we  feel  called  upon  to  decide  at  the 
present  time.  It  is  well  understood  that  interest  is  not 
demandable,  under  our  statute,  upon  unliquidated  claims 
or  demands :  Hawley  v.  Dawson,  16  Or.  344,  349  (18 
Pac.  592)  ;  Pengra  v.  Wheeler,  24  Or.  532,  536  (34  Pac. 
354) .  The  plaintiff's  claim  bears  interest  because  there 
is  a  contract  to  pay  it,  while,  under  the  rule  announced, 
the  defendants'  counterclaims  do  not ;  but  it  is  attempted 
to  counterclaim  as  respects  the  first  separate  defense  as 
of  the  date  when  it  is  alleged  the  damages  accrued,  and 
thereby  cut  off  the  running  of  interest  upon  the  note. 
This  cannot  be  done,  however,  because  it  required  the 
verdict  of  the  jury,  or  at  least  the  confession  or  default 
of  the  plaintiff,  to  liquidate  the  defendants'  demand  for 
their  alleged  damages  arising  by  reason  of  plaintiff's 
supposed  breach  of  contract,  while  the  note  draws  inter- 
est by  force  of  its  direct  stipulations.  Measured  by  this 
rule,  the  verdict  of  the  jury  is  larger  than  the  pleadings 
will  admit  of  by  $181.10.  The  note,  with  interest  to 
the  date  of  the  verdict,  less  the  payments  indorsed  as 
shown  by  the  complaint,  aggregates  $3,881.10,  while  the 
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aggregate  demands  of  defendants  amount  to  $3,700  only. 

These  considerations  reverse  the  judgment  of  the  court 

below,  and  it  is -so  ordered ;  and,  further,  that  the  cause 

be  remanded  for  such  other  proceedings  as  may  seem 

proper. 

Reversed. 

Decided  at  Pendleton,  18  August,  1898. 
RE    ASSIGNMENT  OF  WOODAI/L. 

[54Pac.  209] 

Insolvency  — Compensation  of  Assignee.— An  assignee  for  creditors  is  en- 
titled to  a  reasonable  compensation  considering  the  time  and  talent  required 
and  the  character  of  the  service  performed,  and  the  amount  Is  to  be  deter- 
mined by  the  court,  under  section  3180,  Hill's  Ann.  Laws,  which  authorizes 
the  allowance  to  an  assignee  of  such  commissions  as  may  be  considered  just. 

From  Grant:  Morton  D.  Clifford,  Judge. 

This  is  a  proceeding  to  determine  what  commissions 
should  be  allowed  to  the  assignee  of  an  insolvent  debtor 
in  the  settlement  of  his  final  account.  It  appears  that 
R.  0.  Woodall  was  engaged  in  conducting  a  general 
store  at  Long  Creek,  Grant  County,  and,  being  unable 
to  pay  his  creditors,  made  a  general  assignment  for  their 
benefit  by  executing  a  deed  of  all  his  property  not 
exempt  from  execution  to  0.  L.  Patterson,  who  duly 
qualified  as  assignee,  filed  with  the  clerk  of  the  circuit 
court  of  said  county  an  inventory  of  the  trust  estate, 
which  was  valued  at  the  sum  of  $7,265.16,  gave  the 
required  notices,  collected  the  sum  of  $1,185.12  on 
account  of  debts  due  the  estate,  but  employed  a  clerk  to 
manage  the  store,  who  realized  the  sum  of  $2,553.33  from 
the  sale  of  goods  therein ;  that,  said  insolvent  having 
effected  a  settlement  with  his  creditors,  the  assignee 
filed  his  final  account,  Avhereupon  Woodall  excepted  to 
the  following  items  thereof,  towit :  "To  service  of  as- 
signee, $690;  to  service  of  salesman,    $406.50."     Issue 
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having  been  joined  thereon,  a  trial  was  had,  and  from 
the  evidence  taken  thereat  the  court  found,  in  substance, 
that  the  salesman  was  entitled  to  $45  per  month  as  a 
reasonable  compensation  for  his  services,  amounting  to 
the  sum  so  demanded,  and  that,  if  Patterson  had  per- 
formed all  the  duties  connected  with  his  office  as  such 
assignee,  he  would  have  been  entitled  to  $100  per  month, 
and  deducting  the  amount  to  which  the  salesman  was 
entitled  from  the  sum  which  the  assignee  could  have 
earned,  awarded  the  latter  $506  as  a  reasonable  compen- 
sation, and  made  ah  order  approving  the  final  account 
thus  modified,  and  discharging  the  assignee,  from  which 
Patterson  appeals. 

For  appellant  there  was  an  oral  argument  by  Mr.  Chas. 
W.  Parrish. 

For  respondent  Woodall  there  was  a  brief  over  the 
name  of  Jas.  A.  Fee  and  Thornton  Williams,  with  an  oral 
argument  by  Mr.  Fee. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court. 

It  is  admitted  that  the  assignee  faithfully  discharged 
the  trust  which  he  accepted,  and  personally  performed 
all  the  duties  connected  therewith,  except  caring  for  the 
store ;  and  the  evidence  tends  to  show  that,  if  he  had 
devoted  his  whole  time  and  attention  to  the  management 
of  the  estate,  he  could  have  performed  all  the  service 
which  the  business  demanded,  thereby  rendering  it  un- 
necessary to  have  employed  a  salesman.  The  statute 
prescribing  the  duties  and  compensation  of  an  assignee 
requires  that  he  shall,  as  soon  as  the  estate  can  be  set- 
tled, render  a  final  account  of  his  trust  to  the  circuit 
court,  which  is  authorized  to  allow  him  such  commis- 
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sion  as  may  be  considered  just  and  right.  Hill's  Ann. 
I^aws,  §  3180.  It  is  held  in  some  jurisdictions  that  where 
the  deed  of  assignment  contains  no  express  stipulations 
for  compensation  to  an  assignee,  and  the  statute  fails  to 
make  any  provision  therefor,  he  is  entitled  to  none ; 
while  in  others  it  is  held  that  upon  the  settlement  of  his 
account  he  is  entitled  to  the  same  commissions  allowed  to 
an  executor  or  administrator,  or  there  may  be  paid  to 
him  such  reasonable  compensation  on  account  of  his 
services  as  the  court  may  deem  just.  Burrill,  Assignm. 
§  376  et  seq.  The  assignee  having  accounted  for  the  sum 
of  $7,265.16  as  the  value  of  the  whole  estate,  if  he  is  to 
be  allowed  the  same  commission  thereon  as  is  ordinarily 
awarded  an  executor  or  administrator,  his  compensation 
would  have  been  only  $265.30.  Hill's  Ann.  Laws,  §  1180. 
An  assignee  may  deem  it  expedient  and  to  the  best  in- 
terests of  the  estate  to  continue  the  operation  of  the  bus- 
iness in  which  the  assignor  was  engaged,  in  the  hope 
that  the  insolvent  may  be  enabled  thereby  to  pay  his 
creditors'  demands,  and  thus  redeem  his  property ;  but 
in  the  case  of  a  decedent's  estate  no  such  expectation 
can  ever  be  entertained,  and  hence  the  assignee  may  be 
required  to  perform  greater  service  than  is  demanded 
from  an  executor  or  administrator,  in  view  of  which  the 
commissions  allowed  the  latter  would  often  be  entirely 
inadequate  for  the  former.  When  such  extra  service  has 
been  rendered  by  the  assignee,  he  ought  to  have  such 
compensation  as  would  be  reasonable,  in  view  of  the 
time,  talent,  and  character  of  service  employed  in  the 
management  of  the  trust  estate.  The  allowance  of  com- 
pensation to  an  assignee  for  service  rendered  in  the  dis- 
charge of  his  duties  must  necessarily  be  a  matter  resting 
largely  within  the  discretion  of  the  circuit  court,  which, 
being  cognizant  of  the  character  of  the  service  performed, 
can  ordinarily  be  depended  upon  to  make  a  fair  allow- 


Aug.  1898.]  Lomax  v.  Walk.  385 

ance  for  unusual  demands  upon  the  assignee's  time  ;  and, 
this  being  so,  the  amount  so  awarded  ought  not  to  be 
disturbed  on  a  review  of  its  acts  on  appeal,  unless  it 
clearly  appears  that  there  has  been  a  manifest  abuse  of 
discretion,  or  that  the  amount  allowed  is  disproportion- 
ate or  not  equivalent  to  the  service  performed.  Muldrick 
v.  Galbraith  ( Or. )  49  Pac.  886.  The  evidence  shows  that 
Patterson  made  several  journeys  from  Long  Creek  to  Can- 
yon City  and  elsewhere  in  the  interests  of  the  estate,  but 
we  think  the  court  allowed  him  a  reasonable  compensa- 
tion for  his  service,  or,  at  least,  that  there  has  been  no 
abuse  of  discretion  ;  and  hence  it  follows  that  the  judg- 
ment must  be  affirmed. 

Affirmed. 

Decided  at  Pendleton,  13  August,  1808. 

IiOMAX  v.  WALK. 

[54  Pac.  199] 

Chattkl.  Mortgage— Accounting.— A  chattel  mortgagee  whose  mortgage 
authorizes  him  to  take  possession  of  the  mortgaged  property  at  any  time  he 
deems  himself  Insecure  who  takes  possession  of  the  same  before  the  maturity 
of  the  note  secured  by  the  mortgage,  must  account  therefor  at  the  value  of 
such  property  when  he  takes  possession. 

From  Union:  Stephen  A.  Lowell,  Judge. 

Suit  by  Leroy  Lomax  against  G.  M.  Walk,  in  which 

it  was  decreed  that  there  were  equal  mutual  accounts 

between  the  parties  and  that  each  party  should  pay  his 

own  costs.     Plaintiff  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Finn 
&  Ivanhoe,  with  an  oral  argument  by  Mr.  F.  S.  Ivanhoe. 

For  respondent  there  was  a  brief  over  the  name  of 
Baker  &  Baker,  with  an  oral  argument  by  Mr.  J.  F. 
Baker. 

88  Ob.— 25. 
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Mr.  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  for  the  dissolution  of  an  alleged  partner- 
ship, and  for  an  accounting.  A  statement  of  the  facts 
sufficiently  full  and  clear  to  exhibit  the  questions  pre- 
sented on  this  appeal  is  that  on  July  3,  1893,  the  plaintiff 
and  defendant  being  equal  owners  of  a  band  of  about 
2,500  head  of  sheep,  the  plaintiff  mortgaged  his  interest 
therein  to  the  defendant  to  secure  the  payment  of  a 
promissory  note  for  $2,650,  due  eleven  months  after 
date.  The  mortgage  provides  that,  if  the  defendant  "  at 
any  time  deem  himself  insecure,"  it  shall  be  lawful  for 
him  to  take  possession  of  the  property  therein  described, 
' '  and  the  same  to  sell  and  dispose  of  at  public  or  private 
sale,  as  he  may  see  fit,  and  out  of  the  proceeds  arising 
from  such  sale  to  retain  and  pay"  the  amount  due  on 
such  promissory  note,  the  costs  and  expenses  and 
reasonable  charges  for  making  such  sale,  together  with 
a  reasonable  attorney's  fee,  and  the  overplus,  if  any,  pay 
over  to  the  plaintiff.  On  September  3,  1893,  the  defend- 
ant, under  the  provisions  of  the  mortgage,  took  posses- 
sion of  the  plaintiff's  interest  in  the  band  of  sheep 
referred  to  and  retained  possession  thereof  until  the  ma- 
turity of  the  note,  some  nine  months  thereafter,  when  he 
proceeded  to  advertise  and  sell  the  mortgaged  property 
at  public  sale  in  the  manner  provided  for  the  sale  of  per- 
sonal property  on  execution.  At  the  time  he  took  pos- 
session, in  September,  1893,  the  property  covered  by  the 
mortgage  was  worth,  according  to  the  unchallenged  find- 
ings of  the  referee,  the  sum  of  $3,287,  but  before  the 
maturity  of  the  note,  and  before  the  sale  thereof,  the 
sheep  market  had  so  depreciated  that  it  brought  at  such 
sale  only  $2,800 ;  and  the  sole  question  on  this  appeal  is 
whether  the  defendant  should  account  to  the  plaintiff  for 
the  value  of  the  mortgaged  property  at  the  time  he  took 
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possession,  or  at  the  date  of  the  sale,  less  the  cost  and 
expense  of  keeping  the  property  in  the  meantime. 

The  validity  of  the  mortgage,  and  the  right  of  the  de- 
fendant to  take  possession  of  the  mortgaged  property 
before  the  maturity  of  the  note,  are  conceded  by  the 
plaintiff.  His  sole  contention  is  that  defendant,  having 
exercised  the  right  given  him,  and  taken  possession  of 
the  property,  ought  to  have  sold  and  disposed  of  it 
within  a  reasonable  time  thereafter,  and,  not  having 
done  do,  he  must  account  for  its  value  at  the  time  of  the 
taking.  The  rule  upon  this  subject,  as  gathered  from 
the  authorities,  seems  to  be  that  a  mortgagee  of  personal 
property  of  a  perishable  nature,  or  the  value  of  which  is 
liable  to  fluctuate  in  the  market,  who  takes  possession 
under  the  terms  of  his  mortgage,  must  sell  and  dispose 
of  the  property  in  the  manner  authorized  by  law  for  a 
foreclosure  of  such  mortgage  within  a  reasonable  time 
thereafter,  or  he  will  be  liable  for  its  value  at  the  time 
he  took  it  into  his  possession :  Jones  on  Chattel  Mort- 
gages, §  773  ;  2  Cobbey  on  Chattel  Mortgages,  §  988  ;  In 
re  Haake,  2  Sawy.  231,  Fed.  Cas.  No.  5,883 ;  Lee  v.  Fox, 
113  Ind.  98  (14  N.  E.  889) ;  Waite  v.  Dennison,  51  111.  319; 
Howery  v.  Hoover,  97  Iowa,  581  (66  N.  W.  772);  Whitte- 
more  v.  Fisher,  132  111.  243  (24  N.  E.  636) .  And  in  our 
opinion  it  is  of  no  consequence,  under  the  terms  of  a 
mortgage  like  the  one  in  hand,  that  ho  takes  possession 
before  the  maturity  of  the  note.  If  he  exercises  a  right 
given  him  by  the  mortgage,  and  takes  possession  before 
the  note  becomes  due,  he  is  bound  to  exercise  the  same 
degree  of  diligence  in  selling  and  disposing  of  the  prop- 
erty as  if  the  note  had  matured.  The  mortgage  does  not 
authorize  him  to  take  and  retain  possession  until  the 
maturity  of  the  note,  and  then,  when  perhaps  the  prop- 
erty has  depreciated  in  value  by  use  or  age,  sell  it,  and 
demand  of  the  mortgagor   payment  of   the  deficiency. 
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His  right  to  take  possession  is  for  the  purpose  of  fore- 
closing his  mortgage  by  selling  and  applying  the  pro- 
ceeds of  the  property  to  the  payment  of  his  debt.  And 
when  he  takes  such  possession  he  must  proceed  diligently 
to  foreclose,  or  he  will  be  required  to  account  to  the 
mortgagor  for  the  value  of  the  property  taken. 

It  follows  from  these  views  that  the  court  below  was 
in  error  in  holding  that  defendant  was  not  obliged  to  ac- 
count for  the  value  of  the  mortgaged  property  at  the 
time  he  took  possession,  but  only  for  the  amount  received 
therefor  at  the  sale  made  in  1894,  less  the  cost  and  ex- 
pense  of  caring  for  the  same.  And,  as  the  correctness 
of  the  other  items  going  to  make  up  the  account  as  stated 
by  the  referee  is  not  controverted  on  this  appeal,  the  de- 
cree of  the  court  below  will  be  reversed,  and  a  decree 
entered  here  in  accordance  with  the  report  and  recom- 
mendations of  the  referee ;   the  plaintiff  to  recover  his 

costs  upon  the  appeal. 

Reversed. 

Decided  at  Pendleton,  13  August,  1888. 
FAEMERS'  NAT.  BANK  v.  GATES. 

[54  Pac.  206] 

Assuming  Payment  of  Mortgage.*— One  who  accepts  a  conveyance  of  lands 
In  which  It  Is  provided  that  the  grantee  shall  assume  the  payment  of  alien 
on  such  land  makes  the  debt  his  own  as  though  he  had  originally  executed 
it:  Miles  v.  Miles,  6  Or.  266,  and  Walker  v.  Goldsmith,  7  Or.  162,  approved. 

Mortgage  Foreclosure  — Paramount  Title.— Where  the  owner  Of  an  upland 
bordering  on  a  body  of  water  mortgages  such  upland  to  one  person  and  after- 
wards the  land  under  the  water  to  another,  the  owner  of  the  first  mortgage 
may  properly  in  a  foreclosure  proceeding  determine  the  extent  and  position 
of  his  rights  as  agai nst  the  holder  of  the  second  mortgage.  Such  an  adjudica- 
tion will  not  be  a  violation  of  the  rule  against  litigating  questions  of  para- 
mount title  in  mortgage  foreclosures. 

*  Note.— The  holding  in  the  present  case  is  In  line  with  the  authorities  else- 
where as  fully  appears  in  the  following  annotated  cases:  Enos  v.  Sanger,  65  Am. 
St.  Rep.  38,  37  L.  Ii.  A.  862;  Boone  v.  Clark,  5  L.  R.  A.  276;  Gifford  v.  Corrigan,  15 
Am.  St.  Rep.  514,  6  L.  R.  A.  610;  O'Omnor  v.  O'Connor,  7  L.  R.  A.  3;  Rice  v.  San- 
ders, 8  L.  R.  A.  315,  28  Am.  St.  Rep.  808 ;  Jeffeison  v.  Asch,  25  L.  R.  A.  275,  89  Am. 
St.  Rep.  618 ;  Hare  v.  Murphy,  29  L.  R.  A.  851 ;  Knapp  v.  Conn.  Mut.  Life  Ins.  Co., 
40  L.  R.  A.  861.— Reporter. 
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From  Union  :  Stephen  A.  Lowell,  Judge. 

Suit  by  the  Farmers'  &  Traders'  Nat.  Bank  of  La 
Grande  against  Lavia  A.  Gates,  the  Western  &  Hawaiian 
Invest.  Co.,  Lt.,  and  others  to  foreclose  a  mortgage,  con- 
solidated with  a  suit  of  a  similar  nature  by  Jno.  F.  F. 
Brewster  against  the  same  persons.  The  suit  having 
been  dismissed  as  to  the  Investment  Co. ,  plaintiff  appeals. 

•  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  J.  D.  Slater. 

For  respondent,  the  Investment  Co.,  there  was  a  brief 
over  the  name  of  Fenton,  Bronqugh  &  Muir,  with  an  oral 
argument  by  Mr.  Earl  C.  Bronaugh,  Jr. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  to  foreclose  a  mortgage,  and  the  only 
question  for  our  consideration  is  whether  the  court  below 
erred  in  dismissing  the  suit  as  to  the  Western  &  Ha- 
waiian Investment  Company,  Limited.  The  facts  neces- 
sary to  an  understanding  of  the  question,  as  they  appear 
from  the  pleadings,  are  that  in  July,  1891,  the  defendant 
Vina  Gates  and  her  husband  mortgaged  to  the  plaintiff's 
assignor  certain  real  property,  including  lots  1  and  2  in 
section  29,  township  3  south,  of  range  39  east,  and  on 
April  27,  1892,  conveyed  the  same  to  the  defendant  No- 
dine  by  a  deed  containing  a  stipulation  wherein  he 
assumed  and  agreed  to  pay  the  mortgage  as  part  of  the 
purchase  price.  As  shown  by  the  public  surveys,  the 
premises  referred  to  are  bounded  on  the  south  by  Tule 
Lake,  which  the  plaintiff*  claims  and  alleges  to  be  a  non- 
navigable  body  of  water,  but  which,  according  to  defend- 
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ants'  allegations,  is  swamp  and  overflowed  land.  At 
the  time  of  Nodine's  purchase  from  Mrs.  Gates,  he  had, 
or  soon  thereafter  obtained,  a  deed  from  the  state  for  the 
bed  of  the  lake  as  swamp  land,  and  on  July  14,  1893, 
mortgaged  the  portion  thereof  immediately  in  front  of 
the  premises  described  in  plaintiff's  complaint,  and  below 
the  meander  line,  to  the  defendant  corporation.  The 
plaintiff  thereafter  began  this  suit  to  foreclose  its  mort- 
gage;  and  assuming  that,  under  the  doctrine  of  ripa- 
rian rights,  its  mortgage  covers  the  land  to  the  middle  of 
the  lake,  made  the  defendant  corporation  a  party,  as  a 
subsequent  mortgagee.  But  the  court  below  held  that 
the  question  of  title  thus  presented  could  not  be  tried  in 
this  suit,  and  dismissed  the  complaint  as  to  the  defendant 
corporation. 

It  is  familiar  doctrine  that  a  suit  to  foreclose  a  mort- 
gage is  not  an  appropriate  proceeding  in  which  to  litigate 
questions  of  adverse  or  paramount  title  (2  Jones,  Mortg. 
1445 ;  San  Francisco  v.  Lawton,  18  Cal.  465,  79  Am.  Dec. 
187;  Banning  v.  Bradford,  21  Minn.  308,  18  Am.  Rep. 
398;  Summers  v.  Bromley,  28  Mich.  125)  ;  and  it  is 
sought  to  invoke  this  principle  in  support  of  the  rulings 
of  the  court  below.  But  the  question  here  presented  is 
of  an  altogether  different  character.  It  is  practically,  as 
we  view  it,  a  controversy  between  mortgagees  claiming 
under  the  same  mortgagor,  and  not  adversely  to  him. 
It  is  true,  plaintiff's  mortgage  was  not  executed  by  de- 
fendant Nodine ;  but,  by  the  terms  of  the  conveyance 
from  Gates,  he  assumed  and  agreed  to  pay  it  as  part  of 
the  purchase  price,  and  thus  made  it  his  own  as  effectu- 
ally as  if  he  had  executed  it  himself.  Miles  v.  Miles,  6 
Or.  266  (25  Am.  Rep.  322)  ;  Walker  v.  Goldsmith,  7  Or. 
161 ;  Alvord  v.  Spring  Valley  Gold  Co.,  106  Cal.  547,  (40 
Pac.  27)  ;  Burbank  v.  Roots,  4  Colo.  App.  197,  (35  Pac. 
276 )  ;  Clark  v.  Fisk,  9  Utah,  97,  ( 33  Pac.  248 ) .    So  that 
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the  case  stands  substantially  as  if  Nodine,  being  the  owner 
of  the  upland  bounded  by  Tule  Lake,  by  purchase  from 
Gates,  and  having  a  deed  to  the  bed  of  the  lake  from  the 
state,  as  swamp  and  overflowed  land,  had  mortgaged  the 
upland  according  to  legal  subdivisions  to  plaintiff,  and 
subsequently  the  bed  of  the  lake  immediately  in  front 
thereof  to  the  defendant.  Under  such  circumstances,  it 
seems  to  us  the  plaintiff  would  have  a  right,  in  a  suit  to 
foreclose  its  mortgage,  to  litigate  and  have  tried  and  de- 
termined, as  between  it  and  the  defendant,  the  question 
as  to  whether  there  is  any  conflict  in  the  mortgages  of 
the  respective  parties  (Board  of  Sup'rs  of  Iowa  Co.  v. 
Mineral  Point  R.  Co.,  24  Wis.  121 )  ;  Baass  v.  Chicago  & 
N.  W.  Railway  Co.,  39  Wis.  296)  ;  and  such  is  practi- 
cally the  question  here  presented.  The  decree  of  the 
court  will  therefore  be  reversed,  and  the  cause  remanded, 
with  direction  to  try  out  the  questions  in  controversy  be- 
tween the  parties. 

Reversed. 

Decided  at  Pendleton,  13  August,  1898. 
BREDING   v.  WIIililAMS.  [~ra~»I 

I  87    434 
[54  Pac.  206]  M    — . 

1  3B    a91 

Appeal  — Findings  of  Pact.— It  is  the  imperative  duty  of  a  law  court  sua 

sponte,  when  hearing  a  cause  without  a  jury,  to  make  findings  of  fact  on  all  ^    ggg 

the  material  issues  presented  by  the  pleadings,  and  if  this  has  not  been  done  "33—391 

the  case  will  be  reversed  :  Moody  v.  Richarils,  29  Or.  282,  and  Daly  v.  Larsen,  ,46    I87I 

29  Or.  585,  followed.  .  ^    472l 

From  Umatilla:  Stephen  A.  Lowell,  Judge. 

This  is  an  election  contest  to  determine  whether  Christ 
Breding  or  James  Williams  is  entitled  to  the  office  of 
school  director  of  district  No.  69,  Umatilla  County,  Or. 
The  notice  of  contest  alleges,  in  purport,  that  there  was 
an  election  held  in  said  district  on  the  first  day  of  March, 
1897,  at  -which  the  defendant  received  only  nine  legal 
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votes,  and  was  declared  elected  ;  that  the  plaintiff  was  a 
candidate  at  such  election  ;  that  six  legal  votes  were  cast 
for  him  thereat,  and  duly  counted,  and  that,  in  addition 
thereto,  John  Richmond,  Dan  Richmond,  Janet  Dand, 
George  Seevers,  Gustave  Eichner,  Gus  Schubert,  Charles 
Thornton,  and  Hank  Fanning,  eight  competent  and 
qualified  electors  of  the  district,  tendered  their  votes  in 
writing  for  him  for  said  office,  but  were  prevented  from 
casting  such  votes  by  the  wrongful  and  fraudulent  acts 
of  the  judges  of  said  election,  and  that,  if  such  votes  had 
been  received,  they  would  have  elected  him  to  such  office  ; 
that  the  said  John  Richmond,  Dan  Richmond,  Janet 
Dand,  George  Seevers,  Gustave  Eichner,  Gus  Schubert, 
and  Charles  Thornton  were  each  and  all  qualified  elect- 
ors, in  this :  that  each  of  them  was  a  bona  fide  resident 
of  said  district,  and  had  been  for  more  than  thirty  days 
prior  to  such  election,  and  was  and  had  been  a  resident 
within  the  State  of  Oregon  for  more  than  six  months 
prior  thereto,  and  had  property  within  the  district  upon 
which  he  paid  a  tax ;  that  Hank  Fanning  was  a  qualified 
voter,  having  a  child  over  the  age  of  4  years  and  under  20, 
and  having  resided  in  the  district  for  more  thaji  thirty 
days,  and  within  the  state  for  more  than  six  months,  prior 
to  the  election.  The  answer  puts  in  issue  all  the  allega- 
tions of  the  notice  of  contest,  except  that  Breding  was  a 
candidate  for  office,  and,  for  further  and  separate  defense, 
alleges  certain  facts  showing  the  election  of  the  defendant 
as  director  of  said  district  at  such  school  election,  and 
affirmatively  sets  forth  facts  showing  the  disqualification 
of  the  persons  and  individuals  whom  plaintiff  claims 
offered,  but  were  not  permitted  to  cast,  their  votes  for 
him,  and  prays  the  dismissal  of  the  complaint,  and  for 
his  costs  and  disbursements.  The  affirmative  allegations 
of  the  answer  were  put  in  issue  by  the  reply.     The  judg- 
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ment  of  the  court  was  in  accord  with  the  prayer  of  the 

answer,  and  plaintiff  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Still- 
man  &  Pierce  and  John  W.  Haller,  with  an  oral  argument 
by  Mr.  A.  D.  Stillman. 

For  respondent  there  was  a  brief  over  the  names  of 
John  J.  Balleray  and  Marion  A.  Butler,  with  an  oral  argu- 
ment by  Mr.  Balleray. 

Mr.  Justice  Wolverton,  after  stating  the  facts,  de- 
livered  the  opinion  of  the  court. 

There  were  no  findings  made  or  filed  in  the  court  be- 
low, and  it  is  urged  that  the  judgment  should  be  reversed 
for  want  thereof.  Matters  of  contest  of  the  nature  here 
for  consideration  are  required  to  be  heard  and  determined 
by  the  court  without  the  intervention  of  a  jury,  as  actions 
at  law,  in  contradistinction  to  suits  in  equity ;  and  it  is 
a  prerequisite  that  the  court  shall  make  findings  of  fact, 
as  this  court  will  not  look  into  the  evidence  except  to  as- 
certain whether  there  is  any  to  support  a  given  conclu- 
sion, nor  will  it  try  the  case  de  novo  :  Hill's  Ann.  Laws, 
§  2547  ;  Hughes  v.  Holman,  23  Or.  481,  483  (32  Pac.  298)  ; 
Hartman  v.  Young,  17  Or.  150,  155  (2  L.  R.  A  596,  11 
Am.  St.  Rep.  787,  20  Pac.  17)  ;  Fenton  v.  Scott,  17  Or. 
190  (11  Am.  St.  Rep.  801,  20  Pac.  95).  We  have 
recently  held  that  it  is  the  duty  of  the  court,  when 
sitting  in  the  trial  of  a  cause  without  the  intervention 
of  a  jury,  to  make  findings  of  fact  upon  all  the  mate- 
rial issues  presented  by  the  pleadings,  failing  in  which 
it  would  be  cause  for  reversal  of  the  judgment  entered 
without  them,  and  that  it  is  not  necessary  to  a  presenta- 
tion of  the  question  here  that  a  previous  request  should 
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have  been  made  for  such  findings :  Moody  v.  Richards, 
29  Or.  282  (45  Pac.  777);  Daly  v.  Lanen,  29  Or.  535  (46 
Pac.  143).  Such  request  is  requisite  when  findings  are 
desired  upon  some  collateral  issue  which  may  have 
arisen  pertinent  to  the  cause  on  trial,  but  not  as  to  issues 
directly  presented  by  the  pleadings  and  material  to  the 
cause  of  action  or  defense  :  Tatum  v.  Massie,  29  Or.  140 
(44  Pac.  494) .  Now,  there  were  distinct  issues  of  fact 
presented  by  the  pleadings  in  the  present  contest,  mate- 
rial to  the  cause  of  action  and  to  the  defense  interposed 
thereto ;  and,  no  findings  having  been  made  or  filed 
touching  any  of  them,  it  is  apparent  that  the  judgment 
made  find  entered  has  no  sufficient  basis  for  its  support. 
The  written  argument  and  reasoning  of  the  court  in  sup- 
port of  the  judgment  contained  in  the  transcript  cannot 
be  treated  as  its  findings  of  fact  and  conclusions  of  law. 
It  follows  that  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  such  further  proceedings  as  may 
seem  proper,  not  inconsistent  with  this  opinion ;  and  it 

is  so  ordered. 

Reversed. 
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-    m  FARMERS'  BANK  v.  SAVING. 

[54  Pac.  190] 

Examination  of  Witnesses.— Where  a  party  on  cross-exami nation  brings  out 
matters  not  testified  to  on  direct,  he  cannot  complain  of  the  witness  being  ex- 
amined as  to  such  matters  on  redirect. 

Evidence.— On  an  issue  of  the  membership  of  a  firm  to  which  a  loan  had  been 
made,  there  being  two  firms  of  the  same  name,  testimony  of  the  lender  as  to 
which  one  of  the  firms  he  understood  he  was  lending  the  money  to  Is  admis- 
sible. 

Idem.— To  prove  defendant's  membership  in  a  firm,  testimony  that  witnesses 
understood  or  believed  defendant  to  be  a  member  is  admissible,  where  such 
witnesses  state  the  facte  from  which  they  derive  their  understanding  or  belief, 
and  such  facts  are  proper  for  the  consideration  of  the  Jury. 
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Trial-Value  of  Evidence.— Where  a  witness  testifies  to  facte  as  of  bis  own 
knowledge,  and  on  cross-examination  it  appears  that  the  sources  of  his  knowl- 
edge are  meager,  his  testimony  will  not  be  stricken  out;  its  value  being  for 
the Jury. 

Examination  of  Witnesses.— A  witness  cannot  on  redirect  examination  be 
asked  whether  he  had  any  reason  to  doubt  that  a  specified  defendant  was  a 
partner  in  the  firm  which  executed  the  notes  in  suit,  where  there  was  noth- 
ing in  the  cross-examination  to  call  out  such  a  question. 

Evidence  of  Partnership.— Testimony  that  witness  had  left  money  on  do- 
posit  with  a  firm  on  the  faith  and  credit  of  defendant  is  inadmissible  to  prove 
defendant's  membership  in  the  firm. 

Idem. — To  prove  a  person's  membership  in  a  firm,  letterheads  and  sacks  on  which 
his  name  is  printed  as  a  firm  member,  used  by  such  firm  in  its  business  at  a 
date  subsequent  to  the  time  of  incurring  the  liability  sued  on,  are  admissible 
in  corroboration  of  other  Independent  evidence  on  that  issue. 

Idem.— On  an  issue  whether  one  of  the  defendants  was  a  member  of  a  firm  which 
signed  certain  notes  it  was  competent  to  offer  in  evidence  the  notes  and  let- 
ters dated  some  months  later,  but  signed  in  the  same  handwriting  and  written 
on  letterheads  having  the  name  of  the  defendant  as  one  of  the  partners.  The 
documents,  being  signed  by  the  same  person,  are  prima  facie  evidence  that 
the  firm  whose  name  was  signed  to  the  note  was  the  same  firm  whose  names 
appear  on  the  letterhead. 

Amending  Pleadings  — Discretion.— A  liberal  practice  prevails  in  Oregon 
regarding  amendments  to  pleadings:  thus,  where  action  was  brought  on  a 
note  dated  9  Sept.,  1802,  and  it  developed  on  the  trial  that  the  date  should  have 
been  9  Sept.,  1893,  it  was  proper  to  allow  the  complaint  to  be  amended,  it  being 
apparent  that  the  defendants  had  not  been  misled.  Mendenhall  v.  IlarrUtburg 
Water  Cb.,  27  Or.  38,  explained,  and  Cook  v.  CroUan,  26  Or.  475,  cited. 

Impeachment.— For  the  purpose  of  depreciating  the  value  of  a  witness'  testi- 
mony it  may  be  shown,  on  proper  foundation,  that  the  person  has  made  out 
of  court  statements  on  the  matter  in  question  contradicting  his  evidence  in 
court. 

Banks— Notice  to  Cashier.— Notice  to  the  cashier  of  a  bank  is  notice  to  the 
bank,  in  transactions  conducted  by  him  for  it  within  the  scope  of  his  author- 
ity, regardless  of  his  bona  fides  in  conducting  such  transactions,  where  the 
bank  adopts  his  acts. 

From  Umatilla:     Stephen  A.  Lowell,  Judge. 

Action  by  the  Farmers'  Bank  of  Weston,  Oregon, 
against  I.  E.  Saling  and  others  on  two  notes.  The 
plaintiff  had  judgment  from  which  I.E.  Saling  appeals. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Chan.  II.  Carter  and  J.  H.  Ralcy. 
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For  respondent  there  was  a  brief  over  the  names  of 
Stillman  &  Pierce  and  Bailer  ay  &  Hailey,  with  an  oral  ar- 
gument by  Messrs.  John  J.  Bailer  ay  and  A.D.  Stillman. 

Mr.  Justice  Wolverton  delivered  the  opinion  of  the 
court. 

This  is  an  action  to  recover  upon  two  promissory 
notes, — one  executed  September  9,  1893,  by  Saling  & 
Co.  to  the  plaintiff  for  $2,500,  and  the  other  March  23, 
1893,  to  Joseph  Zigman  for  $565,  and  by  him  indorsed 
to  plaintiff.  It  is  alleged  that,  during  the  times  named,  I. 
E.  Saling,  Frank  Saling,  and  P.  A.  Worthington  were 
partners  doing  business  under  the  firm  name  of  Saling 
&  Co.  I.E.  Saling,  by  separate  answer,  controverts  the 
plaintiff's  allegation  that  he  was  a  partner  of  the  con- 
cern ;  and  upon  this  issue  all  the  questions  presented  for 
our  determination  arise,  except  one  involving  the  discre- 
tion of  the  court  to  allow  an  amendment  of  the  complaint 
touching  the  date  of  one  of  the  notes  sued  upon. 

George  A.  Hartman,  a  witness  for  plaintiff,  testified 
substantially  that  he  was  a  director  in  the  plaintiff  bank  ; 
that  he  knew  the  members  of  the  firm  of  Saling  &  Co. 
in  1891,  1892,  1893,  and  1894,  and  that  it  was  composed 
of  I.  E.  Saling,  Frank  Saling,  and  P.  A.  Worthington. 
On  cross-examination  he  said  he  knew  such  to  be  the 
fact  because  he  had  some  business  with  them,  and  their 
stationery  and  billheads  indicated  as  much.  The  exam- 
ination developed  a  contention  that  there  were  two  firms 
doing  business  in  Weston, — one  under  the  name  of  Sal- 
ing &  Co.,  and  engaged  in  merchandising,  composed  of 
Frank  Saling  and  P.  A.  Worthington,  and  the  other  do- 
ing a  milling  business  composed  of  I.  E.  Saling,  Frank 
Saling,  and  P.  A.  Worthington,  but  it  was  questioned 
whether  it  did  business  under  the  style  of  the  Weston 
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Roller  Mills,  or  Saling  &  Co.  On  redirect  examination 
the  witness  was  asked  the  following  question  :  "Three, 
four,  or  five  years  ago,  when  this  money  was  loaned, 
did  you  have  any  knowledge  that  there  was  any  distinc- 
tion between  the  firms  ?"  To  this  question  there  was 
an  objection,  which  was  overruled,  and  the  defendant 
answered,  "I  did  not."  But,  upon  the  question  being 
reread,  the  witness  answered  further:  "Yes;  I  think 
there  was.  I  want  to  correct  that  answer,  I  did  think 
at  that  time  that  there  was  a  difference."  Immediately 
following  which  he  was  asked  :  l '  Whom  did  you  under- 
stand you  were  loaning  the  money  to?"  to  which  he 
answered,  over  objections,  "Saling  &  Co., —  I.E.  Sal- 
ing, P.  A.  Worthingion,  and  Frank  Saling."  These 
constitute  the  second  and  third  assignments  of  error. 
As  it  concerns  the  second,  it  was  proper  for  the  plaintiff 
to  make  the  inquiry  on  the  redirect  examination,  as  the 
defendant  had  on  cross-examination  elicited  the  fact  that 
there  were  possibly  two  firms  doing  business  as  Saling  & 
Co.,  but  composed  of  individuals  not  the  same.  The  ef- 
fect was  to  trace  the  witness'  knowlege  of  their  existence 
back  to  the  date  of  the  loans,  and  of  this  defendant  can- 
not complain,  as  the  subject  was  a  matter  which  he  him- 
self elicited. 

The  question  upon  which  the  third  assignment  of  error 
is  based  follows  quite  naturally  from  the  one  discussed. 
After  the  possible  existence  of  the  two  firms  had  been 
mooted,  it  was  pertinent  evidence  to  go  to  the  jury 
touching  the  identity  of  the  firm  to  which  the  money  was 
loaned.  As  it  respects  the  form  of  the  question,  "Whom 
did  you  understand  you  were  loaning  the  money  to  ?"  it 
would  seem  to  be  unobjectionable.  The  inquirer  was 
seeking  for  the  knowledge  of  the  witness,  and  used  the 
word  "  understand ' '  for  the  ascertainment  of  that  fact. 
It  was  not  a  question  of  opinion,  common  rumor,  or  rep- 
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utation,  but  of  knowledge,  and  the  language  employed 
was  not  inappropriate  to  the  purpose. 

Subsequently  George  Proebstel  was  called  as  a  witness 
for  plaintiff.  He  testified,  in  substance,  that  he  was  a 
director  of  the  plaintiff  b^nk,  and  was  such  director  at 
the  time  the  money  was  loaned  to  Saling  &  Co.  The 
following  colloquy  then  occurred  :  "  Q.  Do  you  know — 
and,  if  so,  state  —  who  composed  the  members  of  the 
firm?  By  counsel  for  defense:  Q.  First,  do  you  know 
who  comprised  the  members?  A.  I  think  I  do  ;  I  have 
good  reason  to  believe  that  I  know.  Q.  You  believe  you 
know?  A.  Yes,  sir."  Objection  was  then  interposed 
to  the  witness  answering  touching  the  membership,  but, 
being  overruled,  he  stated  that  P.  A.  Worthington,  I.  E. 
Saling,  and  Frank  Saling  composed  the  firm.  In  this 
connection  we  may  consider  the  eleventh,  twelfth,  and 
thirteenth  assignments.  I.  J.  Price,  as  a  witness  for 
plaintiff,  testified  that  he  was  a  director  of  the  bank,  and 
then  as  follows  :  "  Q.  State,  if  you  know,  who  composed 
the  members  of  that  firm.  A.  I  could  not  positively 
state.  Q.  Have  you  any  reason  for  knowing?  A.  Noth- 
ing, only  from  observation, —  the  actions  of  the  parties. 
Q.  Have  you  ever  seen  any  letterheads  or  billheads 
that  indicated  who  the  partners  were?  A.  Yes,  sir;  I 
have  seen  a  good  many  letterheads  and  billheads.  Q. 
Have  you  done  business  with  the  concern?  A.  Yes,  sir. 
Q.  Now,  from  your  observation,  and  the  letterheads  and 
billheads  which  you  have  seen,  who  do  you  say  were 
the  partners  in  the  concern, —  and  also  taking  into  con- 
sideration the  business  transactions  which  you  have 
had  with  the  concern?  A.  Well,  according  to  the  bill- 
heads, it  would  be  pretty  hard  for  a  man  to  tell  who  was. 
Sometimes  it  is  Frank  Saling,  P.  A.  Worthington,  Bull- 
finch, and  sometimes  it  is  Press  Worthington  or  P.  A. 
Worthington,  Frank  Saling,  and  I.  E.  Saling,  and  Frank 
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Saling  and  P.  A.  Worthington.  Q.  Well,  have  you  any 
idea  at  all  as  to  who  the  partners  were  in  that  concern  ? 
From  your  transactions  with  them,  and  from  what  you 
have  seen  of  the  letterheads  and  billheads  that  you 
have  seen,  and  from  their  conduct  in  and  about  the  busi- 
ness, have  you  any  knowledge  as  to  who  the  partners 
are?  A.  Not  positive.  Q.  I  don't  ask  you  to  swear 
positively.  A.  Well,  I  always  understood —  My  under- 
standing of  the  business  was  that  Mr.  I.E.  Saling  was 
the  head  of  the  firm." 

It  is  insisted  that  these  questions  call  for  the  belief  or 
opinion  of  the  witnesses,  and  not  for  their  knowledge, 
and  were  therefore  incompetent  to  prove  the  fact  of  part- 
nership. It  may  be  premised  that  a  partnership  associa- 
tion is  proven  as  any  other  fact.  If  not  susceptible  of 
direct  proof,  it  may  be  established  by  circumstances 
which  may  lead  to  a  belief  of  the  existence,  such  as  par- 
ticipation in  the  profits,  the  acts  of  individuals  in  the 
apparent  discharge  of  firm  business,  advertisements  pur- 
porting to  contain  the  individual  names  composing  the 
firm,  with  knowledge  of  the  party  sought  to  be  charged, 
and  the  like ;  and  especially  is  this  true  where  it  is  in- 
cumbent upon  a  third  party  to  affirm  the  existence  of 
such  relationship.  As  a  general  rule,  common  rumor  or 
reputation,  and  the  belief  or  opinion  of  witnesses  based 
upon  hearsay,  is  not  competent  evidence  to  establish  the 
fact :  Ilicks  v.  Cram,  17  Vt.  449 ;  2  Rice  on  Evidence, 
§  451 ;  Adams  v.  Morrison,  113  N.  Y.  152  (20  N.  E.  829). 
There  is  nothing  in  the  examination  of  either  of  these 
witnesses  to  indicate  that  general  reputation  or  common 
rumor  touching  the  membership  of  the  concern  was 
sought  for.  The  witness  Proebstel  believed  that  he 
knew,  while  Price  was  asked,  from  his  observation,  and 
the  billheads  and  letterheads  which  he  had  seen,  taking 
into  consideration  the  business  transactions  which  he 
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had  with  the  concern,  to  state  who  were  the  partners. 
And  in  neither  instance  was  there  any  call  for  belief  or 
opinion  founded  upon  hearsay.  The  witness  Proebstel 
was  permitted  to  name  the  members,  but  the  source  of 
his  knowledge  or  the  foundation  for  his  belief  were 
proper  subjects  of  test  by  cross-examination.  It  was 
disclosed  that  he  had  some  knowledge,  though  cursory 
and  not  very  convincing,  of  the  history  of  the  firm  doing 
business  under  the  name  of  Saling  &  Co. ;  but  there  was 
enough  to  go  to  the  jury  and  it  was  for  them  to  deter- 
mine, under  proper  instructions,  whether  he  had  any 
real  knowledge  of  its  true  membership,  notwithstanding 
his  assertion  that  he  knew,  or  believed  he  knew,  who  the 
partners  were.  Price  frankly  stated  that  he  could  not 
answer  positively  touching  the  membership,  but  he  was 
pressed  until  he  finally  stated  that  his  understanding  was 
that  I.  E.  Saling  was  the  head  of  the  firm.  It  is  perti- 
nent to  say  here  that  some  flour  sacks  and  letterheads 
had  been  previously  offered  in  evidence ;  the  sacks  hav- 
ing upon  them,  "The  Weston  Roller  Mills.  Saling  A 
Co.,  Proprietors";  and  the  letterheads,  the  names  "I. 
E.  Saling,"  "  Frank  Saling,"  and  "  P.  A.  Worthington," 
in  addition.  The  deduction  which  the  witness  was 
pressed  to  make  from  his  observations  is  the  result  which 
it  was  the  duty  of  the  jury  to  declare  from  the  witness' 
narration  of  sucli  observations.  Although  there  is  some 
authority  for  the  course  pursued,  it  is  not  to  be  com- 
mended. 

In  Seekell'v.  Fletcher,  53  Iowa,  330  (  5  N.  W.  200  ) ,  the 
witness  was  asked  the  following  question  :  "  Now  I  will 
get  you  to  state  again,  from  the  manner  of  their  deal- 
ings with  you  prior  to  the  execution  of  this  note,  whether 
or  not  it  was  understood  by  you  at  the  time  that  they 
were  partners  or  not."  And  he  was  permitted  to  an- 
swer, and  was  sustained  by  the  supreme  court ;  Roth- 
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rock,  J.,  saying:  "It  does  not  appear  that  this  testi- 
mony was  in  the  nature  of  an  opinion.  It  is  rather  the 
expression  of  a  belief  upon  the  part  of  the  plaintiff  that 
there  was  a  partnership  at  and  before  the  date  of  the 
note.  If  the  defendant  Vandusen's  acts  and  representa- 
tions were  such  as  to  induce  the  plaintiff,  as  a  reasona- 
bly prudent  man,  to  believe  his  statements  that  he  was 
a  partner  with  Fletcher,  we  know  of  no  reason  why  the 
plaintiff  should  not  be  allowed  to  state  to  the  jury  that 
it  was  in  that  belief  he  acted  when  he  made  the  sale  and 
took  the  note  ;  and  it  was  then  for  the  jury  to  say  whether 
the  facts  justified  his  belief.  The  word  'understood' 
may  not  have  been,  and  probably  was  not,  the  Ijest  word 
that  could  have  been  used  to  express  the  idea  sought ; 
but  the  error,  if  any,  is  too  inconsiderable  to  warrant  a 
reversal  upon  that  ground."  So  it  is  here  ;  if  there  was 
error  in  permitting  the  witness  to  answer  the  question  in 
the  form  in  which  it  was  put  to  him,  it  was  surely  harm- 
less, considering  the  absolute  frankness  with  which  he 
answered,  and  the  utmost  fairness  with  which  he  dis- 
closed the  information  he  possessed,  and  stated  the  na- 
ture of  his  belief.  It  is  very  apparent  that  the  jury 
could  not  have  been  misled.  The  understanding  or  be- 
lief—  whatever  it  may  be  termed  —  was  not  based  upon 
hearsay,  or  upon  evidence  within  itself  not  admissible, 
but  upon  matters  proper  of  themselves  to  go  to  the  jury. 
Proebstel  stated  his  knowledge  with  more  positiveness, 
but  his  cross-examination  developed  the  fact  that  he  had 
less  real  knowledge  touching  the  matter  than  Price  ;  yet 
it  was  not  prejudicial  error  to  submit  the  whole  to  the 
jury,  as  they  were  the  proper  judges  of  the  weight  of  the 
testimony  after  it  had  been  tested  by  the  cross-examina- 
tion. 

The  twenty-seventh  assignment  illustrates  very  well 

83  Ob.— 26. 
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what  we  have  said  touching  the  province  of  the  jury  to 
determine  from  all  the  witness'  testimony  what  credit 
should  be  given  him.  Charles  M.  Pierce  testified  that 
he  knew  who  composed  the  firm  of  Saling  &  Co,,  and 
that  it  was  I.  E.  Saling,  P.  A.  Worthington,  and  Frank 
Saling ;  but  on  cross-examination  it  must  be  admitted 
that  his  sources  of  absolute  knowledge  were  meager, 
and  when  it  was  concluded  the  appellant  moved  the 
court  to  take  the  whole  testimony  from  the  jury  for  the 
reason  that  it  appeared  the  witness  was  not  testifying 
from  his  knowledge,  but  was  giving  conclusions  which 
it  was  the  province  of  the  jury  to  determine ;  and  the 
learned  trial  judge  very  properly  said,  in  overruling  the 
motion,  that  the  object  of  the  cross-examination  was  to 
show  the  value  of  the  direct  testimony,  which  the  jury 
must  determine. 

But  upon  redirect  examination,  which  is  comprehended 
by  the  fourteenth  assignment,  it  was  more  than  harmless 
error  to  permit  plaintiff's  counsel  to  ask  the  witness 
Price  whether  he  had  any  reason  to  doubt  that  I.  E.  Sal- 
ing was  a  partner  in  the  concern.  There  was  nothing 
in  the  cross-examination  to  provoke  such  a  question,  and 
it  was  the  equivalent  of  saying  in  a  short-hand  way  that 
the  matter  was  of  such  universal  notoriety  that  everybody 
so  understood  it.     Hichs  v.  Cram,  17  Vt.  449. 

Again,  witness  was  asked  on  whose  faith  and  credit 
he  left  certain  money  on  deposit  with  the  firm,  to  which 
he  answered,  "Mr.  I.  E.  Saling."  The  same  question, 
in  purport,  met  with  the  disapproval  of  the  court  in 
Danforth  v.  Carter,  4  Iowa,  230,  236.  This  latter  excep- 
tion is  saved  by  the  fifteenth  and  sixteenth  assignments. 

The  twenty-eighth  and  twenty-ninth  assignments  are 
based  upon  the  following  questions  propounded  to 
Charles  M.  Pierce  upon  a  redirect  examination,  viz. :  "  Is 
it  not  a  fact  that  everybody  that  talked  about  the  con- 
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cern  talked  about  I.  E.  Saling?"  and  other  questions  of 
similar  import.  This  information,  however,  was  not 
sought  to  prove  a  substantive  fact  for  the  purpose  of 
establishing  plaintiff's  cause,  as  was  the  case  under  the 
fourteenth  assignment,  but  it  appears  to  have  been  super- 
induced by  the  cross-examination,  whereby  it  was  elicited 
that  witness  had  heard  a  good  many  people  say  on  the 
outside  that  I.  E.  Saling  was  a  member  of  the  firm,  and 
for  that  reason  defendant  ought  not  to  complain. 

Assignment  5  arises  upon  the  introduction  of  the  sacks 
and  billheads  in  evidence,  containing  the  advertisements, 
"  Western  Roller  Mills,"  and  "  Saling  &  Co.,  Proprie- 
tors," etc.,  heretofore  referred  to;  and  the  objection  is 
placed  upon  the  ground  that  they  were  not  shown  to 
have  been  in  use  at  the  time  of  the  execution  of  the  notes 
in  question,  but  at  a  subsequent  date.  The  letterheads 
appear,  from  letters  written  under  them,  to  have  been  in 
use  some  six  months  later,  but  it  does  not  appear  so  def- 
initely as  it  respects  the  sacks.  However  this  may  be, 
there  was  other  testimony  tending  to  show  the  existence 
of  the  firm  composed  of  the  specified  membership  at  the 
date  of  the  execution  of  the  notes ;  and  it  wras  not  im- 
proper to  admit  the  sacks  and  letter  and  billheads  as  cor- 
roborative thereof,  notwithstanding  their  use  by  the  firm 
could  not  be  traced  to  the  exact  date  of  the  transaction. 
See  2  Bates,  Partn.  §  1159;  Fleshman  v.  Collier,  47  Ga. 
253  ;  Gowan  v.  Jackson,  20  Johns.  176. 

Assignments  21,  24,  and  25  refer  to  the  admission  of 
Exhibits  C,  D,  E,  F,  G,  and  H  in  evidence  over  defend- 
ant's objection.  D  and  E  are  the  notes  sued  on,  and  C, 
F,  G,  and  H  are  letters  written  six  months  or  more  later 
upon  letter  paper  containing  the  letterhead  advertise- 
ment above  referred  to,  signed  "  Saling  &  Co."  The  sig- 
nature to  the  notes  and  the  signature  to  these  letters  ap- 
pear to  have  been  written  by  the  same  person, —  proba- 
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bly  by  Worthington.  The  evidence  was  entitled  to  some 
weight  to  show  that  the  firm  which  executed  the  notes 
was  the  same  as  the  one  indicated  by  the  letterheads,  and 
it  created  such  a  prima  facie  case  of  identity  of  firms  as 
to  require  an  explanation  from  the  defendant.  If,  as  a 
matter  of  fact,  there  were  two  firms  doing  business  un- 
der the  same  name,  and  P.  A.  Worthington  was  a  mem- 
ber of  both,  defendant  was  entitled  to  show  it,  but  the 
evidence  objected  to  was  nevertheless  pertinent  for  the 
purpose  for  which  it  was  offered.  Another  objection 
was  urged  to  the  introduction  of  Exhibit  E,  which  will 
be  disposed  of  in  the  next  assignment. 

Assignments  thirty-one  and  thirty-two  arise,  the  first 
on  defendant's  motion  for  a  nonsuit  when  plaintiff  had 
rested,  and  the  second  upon  the  order  allowing  plaintiff's 
motion  to  amend  the  complaint  as  to  the  date  of  the  exe- 
cution of  the  $2,500  note  so  as  to  change  it  from  Septem- 
ber 9,  1892,  to  September  9,  1893.  Worthington,  when 
called  as  a  witness  for  defendant,  produced  a  note  calling 
for  $2,500,  bearing  date  September  9,  1892,  which  was 
shown,  by  a  stamp  impressed  upon  it,  to  have  been 
paid  ;  and  thereupon  plaintiff  asked  leave  to  amend, 
assigning  as  a  reason  therefor  that  the  pleader  had  made 
a  mistake  in  the  date  of  the  note,  and  leave  was  accord- 
ingly granted.  So  far  as  the  nonsuit  is  concerned,  it  is 
apparent  from  what  has  already  been  said  that  there  was 
evidence  produced  by  the  plaintiff  pertinent  to  go  to  the 
jury  touching  the  individual  members  composing  the 
partnership,  which  presented  a  controversy  in  the  trial. 
The  motion  therefor  was  therefore  properly  overruled, 
nor  was  there  error  in  permitting  the  amendment  com- 
plained of.  It  could  have  wrought  no  injury  or  incon- 
venience to  the  defendant,  because  he  was  perfectly 
aware  of  the  exact  situation  from  the  very  beginning  ;  and 
besides  the  trial  had  not  closed,  so  that  any  evidence 
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pertinent  to  the  changed  condition  of  the  pleadings  might 
have  been  produced.  The  note  intended  to  have  been 
sued  on  was  a  renewal  of  the  one  stamped  "  Paid,"  and 
produced  by  Worthington,  and  was  an  exact  counterpart 
of  it,  except  as  to  date ;  and  in  that  there  was  just  a 
year's  difference. 

It  is  urged  that,  because  there  once  existed  a  note 
exactly  suited  to  the  description  of  the  note  contained  in 
the  complaint,  it  was  improper  to  allow  an  amendment 
so  as  to  describe  another  and  an  entirely  different  note ; 
but  we  are  unable  to  see  why  such  a  condition  presents 
a  barrier  to  the  correction  of  a  palpable  mistake.  There 
was  a  very  material  difference  in  the  notes ;  one  being 
cancelled,  and  the  other  an  existing  obligation.  The 
mistake  was  concerning  the  outstanding  obligation,  and 
it  can  make  no  difference  that  the  description  intended 
to  designate  it  as  the  one  sued  on  happened  to  fit  some 
other  obligation,  whether  cancelled  or  not.  The  defend- 
ant not  being  misled  to  his  prejudice,  the  amendment 
was  within  the  discretion  of  the  court.  Courts  are 
always  liberal  in  allowing  amendments  to  pleadings  in 
the  furtherance  of  justice, — a  practice  so  familiar  that  it 
is  unnecessary  to  cite  authorities  in  its  support.  The 
amendment  was  resisted  upon  the  authority  of  Menden- 
hall  v.  Water  Co.,  27  Or.  38  (39  Pac.  399);  it  being  con- 
tended that  the  trial  court  was  without  authority  to  allow 
it.  The  case  is  in  point,  but  it  only  decides  that  in  that 
particular  instance  there  was  no  abuse  of  discretion  in 
not  permitting  the  defendant  to  amend  after  his  evidence 
had  gone  in  under  objections  before  a  referee.  What 
was  said  respecting  the  court's  authority  to  allow  the 
amendment  was  through  inadvertence,  and  is  not  con- 
trolling, as  the  question  considered  was  not  one  of  power 
in  the  court  to  make  it,  but  one  purely  of  discretion,  and 
whether  there  had  been  an  abuse  of  it.     In  this  view  the 
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case  is  authority  in  support  of  the  amendment.  See, 
also,  Cook  v.  Croisan,  25  Or.  475  (36  Pac.  532). 

Assignment  forty -six  has  reference  to  an  interrogatory 
put  to  Worthington  touching  a  supposed  conversation  he 
had  with  one  F.  M.  Anderson  for  the  purpose  of  laying 
the  foundation  for  the  witness'  impeachment.  It  is  ob- 
jected that  the  attempted  impeachment  was  upon  an  im- 
material matter,  and  it  was  suggested  that  what  witness 
might  have  said  concerning  the  partnership  could  not 
bind  the  defendant  I.  E.  Saling,  unless  he  was  present 
and  heard  the  conversation  ;  but  the  witness  had  testified 
that  Saling  was  not  a  member  of  the  firm,  and,  if  he  had 
made  statements  out  of  court  of  contradictory  tenor,  the 
matter  was  both  relevant  and  pertinent,  not  for  the  pur- 
pose of  binding  Saling,  but  for  the  impeachment  of  the 
witness  by  showing  contradictory  statements. 

The  forty-seventh  assignment  is  based  upon  the  objec- 
tion to  a  question  put  to  the  defendant's  witness  Worth- 
ington upon  cross-examination,  as  follows  :  "  What  did 
you  do  with  that  land  "  ?  It  had  been  developed  that 
Saling  &  Co.  had  disposed  of  their  stock  of  goods  and 
had  taken  some  land  in  exchange  ;  and  the  question  con- 
cerned this  land.  It  was  not  without  the  sound  discre- 
tion of  the  court  to  allow  the  question  on  cross-examina- 
tion, and  surely  it  was  perfectly  harmless  in  any  event. 

The  sixty-third  assignment  concerns  the  following  in- 
struction given  by  the  court,  viz.  :  "  I  instruct  you  that 
notice  to  the  cashier  of  the  bank  is  notice  to  the  bank,  in 
transactions  conducted  by  such  cashier,  acting  in  good 
faith  for  the  bank,  within  the  scope  of  his  authority, 
whether  his  knowledge  was  acquired  in  the  course  of  the 
particular  dealing  or  on  some  prior  occasion,  provided 
the  knowledge  is  so  recent  and  so  circumstanced  in  other 
respects  as  to  render  it  reasonably  probable  that  it  was 
still  present  in  the  mind  of  the  cashier  when  acting  for 
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the  bank  in  the  matter  to  which  it  relates."  This  in- 
struction was  given  at  the  request  of  the  defendant, 
except  the  words  "  in  good  faith,"  which  were  added  by 
the  court,  and  these  words  constitute  the  sole  ground  of 
objection.  Plaintiff's  counsel  contends  that  the  inter- 
polation is  meaningless,  and  therefore  harmless  ;  but  we 
think  it  means  much,  and  in  all  probability  had  some 
weight  with  the  jury,  as  the  learned  trial  judge  evidently 
intended  it  should  have, —  else  why  should  the  instruc- 
tion as  requested  have  been  so  modified? 

It  is  admitted  on  all  sides  that  the  instruction  as  re- 
quested is  sound  in  principle,  and  the  dispute  concerns 
the  interpolation  only,  and  we  are  convinced  that  it  was 
error.  As  a  feature  of  the  case,  it  was  submitted  to  the 
jury  whether  the  defendant  I.  E.  Saling  had  so  conducted 
and  held  himself  out  as  to  superinduce  the  belief  that  he 
was  a  member  ;  and,  if  so,  they  were  instructed  that  Sal- 
ing would  be  bound,  whether  he  was  in  reality  a  member 
or  not.  And  it  was  suggested  at  the  trial  that  there  was 
some  collusion  between  Worthington,  an  admitted  mem- 
ber of  the  firm  of  Saling  &  Co.  and  Davis,  who  had  for- 
merly been  in  the  employ  of  Saling  &  Co .  as  clerk,  and  was 
the  cashier  of  the  plaintiff  bank  at  the  time  the  loans  were 
made,  to  defraud  the  bank  ;  and  this  led  to  the  request 
for  the  instruction,  ih  order  to  convey  to  the  jury  the 
idea  that,  if  the  bank  had  actual  knowledge  that  I.  E. 
Saling  was  not  in  reality  a  member  of  the  concern,  it 
could  not  be  excused  for  acting  upon  appearances,  or 
could  not  found  a  case  upon  estoppel,  and  that  knowl- 
edge of  its  cashier  in  that  regard  was  knowledge  of  the 
bank  itself.  Whether  there  was  collusion  or  not,  the 
plaintiff  has  adopted  the  acts  of  its  officer  and  agent  by 
seeking  to  enforce  the  obligations  growing  out  of  the 
transactions,  and  must  be  held  to  the  results  which 
would   ensue   upon  the   consummation  of   a  good-faith 
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transaction  of  the  same  nature.  Knowledge  of  the  real 
membership  was  a  material  circumstance  attending  the 
transactions,  and  it  cannot  be  permitted  to  ratify  in  part, 
and  reject  that  which  may  operate  to  its  disadvantage. 
So  that  the  plaintiff  cannot  now  ignore  knowledge  ac- 
quired through  its  agent  upon  the  ground  that  he  did  not 
act  in  good  faith  in  loaning  its  funds,  and  thereby  escape 
the  effect  of  such  knowledge.  For  this  and  the  other 
errors  noted,  the  judgment  of  the  court  below  must  be 
reversed. 

Many  assignments  have  not  been  considered.  A  large 
proportion  of  them,  however,  are  covered  by  those  that 
have  been,  and  those  remaining  of  lesser  importance  may 
not  arise  again  upon  a  retrial.     Reversed  and  remanded. 

Reversed. 


■-■■— ^  Decided  at  Pendleton,  13  August,  1888. 

IL38  «?  HUNTINGTON  v.  CROUTER. 

[54Pac.208] 

Equity— Relief  Against  Judgment— False  Return.— Equity  has  jurisdic- 
tion to  enjoin  the  enforcement  of  a  Judgment  at  law  based  on  a  false  return 
of  service  of  summons. 

Return  on  Process  as  Evidence.— An  officer's  return  on  a  process  delivered 
to  him  for  service  is  prima  facie  evidence  of  the  material  matters  therein 
stated,  but  It  may  be  contradicted. 

From  Baker:  Robert  Eakin,  Judge. 

This  is  a  suit  by  A.  H.  Huntington  to  set  aside  a  judg- 
ment against  him,  and  to  enjoin  a  levy  upon  his  prop- 
erty under  an  execution  issued  thereon.  The  facts  are  : 
That  Frank  Clarke  and  W.  A.  Weatherby  commenced  an 
action  in  the  Circuit  Court  of  Baker  County,  Oregon, 
against  S.  F.  Murphy,  J.  W.  Murphy,  J.  C.  Young,  and 
plaintiff  (alleging  that  they  were  co-partners  as  Murphy, 
Huntington  &  Young),  to  recover  the  sum  of  $503.25. 
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The  summons  issued  in  said  action  was  returned  with  a 
certificate  by  the  sheriff  indorsed  thereon  to  the  effect 
that  he  had  served  the  same,  within  said  county  and 
state,  on  March  18,  1891,  on  A.  H.  Huntington,  by 
delivering  a  copy  thereof,  prepared  and  certified  to  by 
him,  together  with  a  copy  of  the  complaint  in  said 
action,  prepared  and  certified  to  by  C.  A.  Johns,  one  of 
plaintiff's  attorneys  therein,  to  the  said  A.  H.  Hunting- 
ton, in  person.  The  other  defendants  in  said  action 
demurred  to  the  complaint,  but  no  appearance  was  ever 
made  by  or  for  Huntington.  The  demurrers  were  over- 
ruled, and,  no  answers  having  been  filed,  judgment  was 
rendered  against  all  the  defendants  for  the  amount 
demanded,  and  entered  in  the  judgment-lien  docket  of 
said  county.  The  defendant  herein,  D.  H.  Crouter,  hav- 
ing obtained  an  assignment  of  said  judgment,  caused  an 
execution  to  be  issued  thereon,  in  pursuance  of  which 
the  defendant  W.  H.  Kilburn,  as  sheriff  of  said  county, 
levied  upon  certain  real  property  of  the  plaintiff  to  satisfy 
the  writ.  Thereupon  plaintiff  commenced  this  suit, 
alleging  that  he  never  was  a  partner  with  either  of  the 
defendants  in  the  law  action,  nor  was  he  ever  indebted 
to  the  plaintiffs  therein.  He  also  alleges  that  no  sum- 
mons or  complaint  in  said  action  was  ever  served  upon 
him,  nor  did  he  have  any  knowledge  that  such  an  action 
had  been  commenced,  or  that  judgment  had  been  ren- 
dered therein,  until  about  April  1,  1897,  when  the  said 
levy  was  made ;  that  the  sheriff  who  purported  to  have 
served  said  summons  and  complaint,  and  the  sureties  on 
his  official  undertaking,  are  insolvent ;  and  that  plaintiff 
has  no  plain,  speedy,  or  adequate  remedy  at  law.  The 
defendants  having  denied  the  material  allegations  of  the 
complaint,  a  trial  was  had  ;  and  from  the  evidence  taken 
thereat  the  court  found  the  facts,  in  substance,  as  here- 
inbefore and  in  the  complaint  stated,  and  thereupon  set 
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aside  and  cancelled  the  judgment  complained  of,  as  to 
the  plaintiff  herein,  quashed  the  levy,  and  enjoined  any 
further  levy  under  said  execution,  so  far  as  plaintiff's 
property  was  concerned,  and  dissolved  the  lien  of  said 
judgment  thereon,  from  which  decree  defendants  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
John  Bruce  Mcssick  and  Wm.  II.  Packwood,  Jr.,  with  an 
oral  argument  by  Mr.  Messick. 

For  respondent  there  was  a  brief  over  the  names  of 
Huntington  &  Wilson  and  King  &  Saxton,  with  an  oral 
argument  by  Mr.  Bela  S.  Huntington. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts, 
delivered  the  opinion  of  the  court. 

It  is  contended  by  defendants'  counsel  that  the  sheriff's 
return  upon  the  summons  in  question  is  conclusive  upon 
the  parties  to  the  action  ;  that  plaintiff  cannot  controvert 
the  facts  recited  therein  ;  and  that,  if  he  has  been  injured 
thereby,  his  remedy  is  an  action  against  the  officer  for  a 
false  return, — while  plaintiff's  counsel  maintain  that  the 
judgment  rendered  upon  the  false  return,  without  notice 
to,  appearance  of,  or  defense  by  their  client,  is  void  ;  that 
the  circumstances  rendering  it  so  are  not  apparent  from 
an  inspection  of  the  record,  and,  such  being  the  case,  a 
court  of  law  is  powerless  to  arrest  the  execution  of  the 
judgment,  in  view  of  which  a  court  of  equity  is  compe- 
tent, and  should,  upon  proof  of  the  falsity  of  the  return, 
afford  the  relief  prayed  for.  The  question  presented  by 
this  appeal  is  one  which  the  courts  have  considered  with 
much  care,  resulting  in  decisions  that  are  wholly  irrec- 
oncilable.   It  was  early  held  by  the  common  law  courts 


Aug.  1898.]       Huntington  v.  Crouter.  411 

that  their  judgments  purported  absolute  verity,  and  were 
binding  upon  all  parties  thereto,  in  so  far  as  the  issue 
might  have  been  litigated  in  the  action,  even  though  ob- 
tained by  fraud ;  and  this  doctrine  was  carried  to  such 
an  extent  that,  if  the  jurisdiction  of  the  court  depended 
upon  the  false  return  of  an  officer  to  the  service  of  pro- 
cess, the  party  injured  by  the  judgment  could  not  be 
relieved  therefrom,  but  after  satisfying  the  judgment,  he 
was  permitted  to  maintain  an  action  against  such  officer 
to  recover  the  damages  he  had  sustained.  The  chancel- 
lor's court,  however,  inculcating  the  doctrine  that  a  party 
ought  not  to  be  deprived  of  his  property  without  notice 
and  an  opportunity  to  be  heard,  enjoined  the  enforce- 
ment of  judgments  at  law  which  were  obtained  by  fraud 
or  concealment.  "And  this,"  says  Blackstone  (3  Comm. 
437),  "not  by  impeaching  or  reversing  the  judgment 
itself,  but  by  prohibiting  the  plaintiff  from  taking  any 
advantage  of  a  judgment  obtained  by  suppressing  the 
trutli,  and  which,  had  the  same  facts  appeared  on  the 
trial  as  now  are  discovered,  he  would  never  have  at- 
tained at  all." 

Much  complaint  was  made  by  those  who  were  opposed 
to  such  equitable  intervention,  and  at  last,  to  settle  the 
heated  controversy,  the  matter  was  referred  to  the  king 
(James  I.)  who,  having  obtained  the  advice  of  his  coun- 
sel, gave  judgment  in  favor  of  the  equitable  jurisdiction  : 
3  Blackstone 's  Commentaries,  53  ;  1  Story,  Equity  Ju- 
risprudence, §  51.  This  decision,  rendered  A.  D.  1616, 
was  not  satisfactory  to  those  admirers  of  the  principles 
of  the  common  law  who  opposed  any  interference  with 
the  judgments  of  its  courts  by  a  court  of  equity ;  and 
from  that  time  to  the  present  the  doctrine  has  been  and 
is  to  some  extent  maintained  that  the  judgment  of  a 
court  of  general  jurisdiction  ought  not  to  be  set  aside  by 
a  court  of   equity  upon  evidence   aliunde   the   original 
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record.  But  the  prevailing  doctrine  of  modern  decisions 
is  that,  when  it  appears  a  judgment  has  been  rendered 
against  a  party  upon  the  false  return  of  an  officer,  it  is 
the  imperative  duty  of  a  court  of  equity  to  correct  the 
wrong  and  arrest  the  judgment,  and  thus  avoid  a  cir- 
cuity of  remedies  by  compelling  the  party  to  satisfy  the 
judgment,  and  thereafter  seek  reparation  by  an  action 
against  the  officer,  who  may  be  insolvent.  The  conflict 
in  the  decisions  of  the  different  courts  upon  this  impor- 
tant subject  being  irreconcilable,  and  as  the  question  in 
this  court  is  res  integra,  it  becomes  necessary  to  adopt 
that  line  which  to  us  seems  most  compatible  with  reason, 
and  consonant  with  the  principles  of  equity. 

In  a  note  to  the  case  of  Taylor  v.  Lewis,  19  Am.  Dec. 
135,  it  is  said  :  "The  rule  stated  in  the  principal  case, 
that  a  judgment  cannot  be  impeached  in  equity  as  fraud- 
ulent and  void  when  it  appears  that  the  officer,  without 
combination  with  the  plaintiff,  has  returned  process  as 
served  on  the  defendant,  when  in  fact  the  same  never 
was  served,  can  hardly  be  considered  the  prevailing  rule 
at  the  present  day.  A  few  decisions  are  found  affirming 
the  same,  but  most  of  the  modern  authorities  are  op- 
posed thereto."  Further  in  the  note  the  learned  editor 
says  :  "It  would  seem  to  be  one  of  those  self-evident  ax- 
iomatic propositions,  that  might  be  safely  asserted  with- 
out fear  of  successful  contradiction,  that  no  greater  fraud 
can  possibly  be  perpetrated  than  to  deprive  a  person  of 
his  property  without  giving  him  an  opportunity  to  be 
heard  in  his  defense.  To  do  so  is  repugnant  to  our  sense 
of  natural  justice,  opposed  to  the  underlying  principles 
of  all  free  governments,  deriving  their  authority  from  a 
written  constitution,  and  is  seldom,  if  ever,  sanctioned, 
except  where  might,  and  not  right,  prevails.  Yet  the 
authorities  just  quoted  undoubtedly  have  that  effect ;  for 
when  it  is  asked,  and  that,  too,  of  those  marvels  of  wis- 
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dom,  and  guardian  angels  of  the  rights  of  persons,  courts 
of  equity,  to  relieve  against  the  commission  of  such  an 
outrage  (fraud  per  se,  it  might  truthfully  be  said) ,  and 
to  prevent  one  man  through  the  medium  of  courts  of 
justice  from  confiscating  the  property  of  another,  their 
answer  is,  '  Inasmuch  as  you  have  a  cause  of  action 
against  the  officer  for  making  a  false  return,  we  will 
deny  you  the  relief  sought,  allow  the  constitution  to  be 
violated,  and  your  property  confiscated.'  Fortunately, 
however,  the  authorities  quoted  have  not  been  followed 
in  this  country.  A  contrary  rule  prevails,  and  ,a  judg- 
ment at  law  may  be  vacated  or  relieved  against  in  equity 
when  it  is  made  to  appear  that  it  is  unjust,  and  that  the 
court  in  pronouncing  it  acted  without  jurisdiction." 

As  supporting  the  rule,  the  reason  for  which  is  so  ably 
set  forth  in  the  foregoing  note,  see,  also,  1  Black,  Judgm. 
§§  376,  377  ;  2  Freem.  Judgm.  (4th  Ed.)  §  496  ;  1  High. 
Inj.  (3d  Ed.)  §§  222,  229;  1  Spell.  Extr.  Relief,  §  138  et 
seq.;  10  Am.  &  Eng.  Enc.  Law,  907  ;  Crafts  v.  Dexter,  42 
Am.  Dec.  666;  Handley  v.  Jackson,  31  Or.  552  (65  Am. 
St.  Rep.  839,  50  Pac.  915)  ;  Moore  v.  Town  Council,  32 
Fed.  498;  Noyes  v.  miliar,  65  Mich.  636,  (32  N.  W. 
872)  ;  Hamilton  v.  Rogers,  67  Mich.  135  (34  N.  W. 
278)  ;  Ogden  v.  Davidson,  81  Va.  757  ;  Johnson  v.  Greg- 
ory, 4  Wash.  109,  (31  Am.  St.  Rep.  907,  29  Pac.  831)  ; 
Great  West  Min.  Co.  v.  Woodmas  M.  Co.,  12  Colo.  46,  (13 
Am.  St.  Rep.  204,  20  Pac.  771)  ;  Owens  v.  Ranstead,  22 
111.  161 ;  Weaver  v.  Poyer,  79  111.  417;  Magin  v.  Lamb, 
43  Minn.  80,  (19  Am.  St.  Rep.  216,  44  N.  W.  675)  ;  Fer- 
guson v.  Crawford,  70  N.  Y.  253.  Many  more  decisions 
might  be  cited  which  support  the  doctrine  that  a  court 
of  equity  has  plenary  power,  and  ought,  to  enjoin  a  judg- 
ment at  law  based  upon  the  false  return  of  an  officer,  but 
the  foregoing  will  serve  to  illustrate  the  wisdom  of  the 
more  modern  rule,  which  demonstrates  that  the  action  at 
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law  against  the  officer  is  too  circuitous,  and  often  inade- 
quate ;  and,  such  being  the  case,  the  court  committed  no 
error  in  permitting  evidence  to  be  introduced  at  the  trial 
which  tended  to  prove  that  plaintiff  had  not  been  served 
with  the  summons  in  the  original  action. 

A  court  of  equity  should  not  set  aside  a  judgment  at 
law  except  upon  clear,  satisfactory,  and  convincing  proof 
of  a  lack  of  service  of  process  by  the  officer  making  the 
return  of  service,  which  must  always  be  prima  facie  evi- 
dence of  the  material  facts  recited  therein.  Randall  v. 
Collins,  58  Tex.  231 ;  Starkweather  v.  Morgan,  15  Kan. 
274;  Jensen  v.  Crevier,  33  Minn.  372,  (23  N.  W.  541); 
Wyland  v.  Frost,  75  Iowa,  209  (39  N.  W.  241)  ;  Connell 
v.  Galligher,  36  Neb.  749,  (55  N.  W.  229) .  Without  at- 
tempting to  quote  any  of  the  testimony  introduced  at  the 
trial,  we  think  it  sufficient  to  support  the  findings  of  the 
court,  and  to  satisfy  the  requirements  of  the  foregoing 

rule  ;  and  hence  the  decree  is  affirmed. 

Affirmed. 


Decided  at  Pendleton,  18  August;  rehearing  denied  17  October,  1898. 

]g~|lj|  RE  PliUNKETT'S  ESTATE. 

33   414  FREELAND    V.    CUNNINGHAM. 
40   451 
[54  Pac.  152] 

AppEAiiS  From  County  Court— Practice.— An  adjudication  of  a  county  court 
settling  the  final  account  of  an  administrator  and  directing  the  distribution 
of  the  estate,  Is  a  decree  and  not  a  judgment,  and  on  an  appeal  the  evidence 
must  accompany  the  transcript  and  the  case  be  tried  anew. 

Idem.— On  an  appeal  to  the  circuit  court  from  a  decree  of  a  county  court  the 
cause  is  to  be  tried  and  finally  settled  — it  may  be  remitted  for  further  pro- 
ceedings as  directed,  but  not  for  a  new  trial. 

Idem.— Where  a  record  on  appeal  from  a  county  court  to  the  circuit  court  fails  to 
show  all  the  evidence  given  at  the  trial,  or  the  Jurisdictional  papers,  the 
circuit  court  cannot  do  otherwise  than  dismiss  the  appeal  for  lack  of  jurisdic- 
tion. The  fact  that  the  parties  appear,  and  the  cause  is  thereupon  deter- 
mined, does  not  cure  the  defect. 

From  Morrow  :  Stephen  A.  Lowell,  Judge. 
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Judicial  accounting  of  W.  B.  Cunningham,  as  admin- 
istrator of  the  estate  of  Eliza  Ann  Plunkett,  deceased. 
From  a  decree  settling  the  final  account,  and  directing 
payment  of  the  funds  of  the  estate  to  the  county  clerk, 
an  appeal  was  taken  to  the  circuit  court.  A  decree  was 
there  made  remanding  the  matter  to  the  county  court, 
and  E.  L.  Freeland,  the  administrator  subsequently  ap- 
pointed, appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of 
Brown  &  Redfield,  with  an  oral  argument  by  Mr.  C.  E. 
Redfield. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  G.  W.  Rea. 

Mr.  Justice  Wolverton  delivered  the  opinion  of  the 
court. 

This  appeal  is  from  a  decree  of  the  Circuit  Court  of 
Morrow  County  in  the  above-entitled  matter,  remanding 
the  cause  to  the  county  court  of  said  county  for  retrial 
therein.  It  appears  that  after  the  revocation  of  the  let- 
ters issued  to  W.  B.  Cunningham,  as  administrator  of 
said  estate,  the  county  court,  on  June  8,  1888,  made  and 
entered  an  order  and  decree  approving  and  settling  his 
final  account,  and  directed  that  he  pay  to  the  county 
clerk  the  funds  of  the  estate  remaining  in  his  hands  upon 
such  settlement,  amounting  to  $2,435.86.  From  the  de- 
cree of  final  settlement  there  was  an  attempted  appeal  to 
the  circuit  court,  and  it  seems  a  trial  was  had  therein, 
the  late  Judge  Bird  presiding,  but,  owing  to  his  illness 
and  consequent  demise,  no  decree  was  rendered  by  him. 
Thereafter  the  matter  was  again  brought  on  for  hearing 
upon  a  motion  by  Cunningham  for  an  order  reversing 
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the  said  decree,  on  the  ground  that  the  record  shows  the 
county  court  exceeded  its  jurisdiction  in  the  premises, 
and  upon  the  motion  of  E.  L.  Freeland,  the  administra- 
tor subsequently  appointed,  for  its  modification,  by 
directing  Cunningham  to  pay  over  the  said  sum  of 
$2,435.86  to  him  instead  of  the  county  clerk.  There  is 
in  the  record  what  purports  to  be  a  transcript  from  the 
county  court  and  some  testimony  which  appears  to  have 
been  taken  in  said  court,  but  there  is  no  certificate  at- 
tached, nor  is  there  any  notice  of  appeal,  so  far  as  the 
record  discloses.  The  circuit  court  found  that  it  was 
impossible  to  determine  whether  the  evidence  taken  in 
the  county  court  had  been  certified  up  and  lost  during 
the  illness  of  the  judge  then  presiding,  or  whether  the 
record  was  ever  perfected,  and  the  question  is,  was  there 
authority  of  law  to  justify  the  order  remanding  the  cause 
for  a  retrial  in  the  county  court? 

Subdivision  3,  §  546,  Hill's  Ann  Laws,  is  relied  upon 
as  conferring  the  authority.  It  reads  as  follows  :  "  Upon 
an  appeal  to  the  circuit  court,  the  manner  of  proceeding 
thereafter  is  the  same  as  if  the  action  or  suit  had  been 
commenced  in  such  court ;  but  if  the  appeal  be  from  a 
decree  of  the  county  court,  the  appellate  court  may  give 
a  final  decree  in  the  cause  or  matter,  to  be  enforced  as  a 
decree  of  such  court,  or  such  decree  as  may  be  proper, 
and  direct  that  the  cause  or  matter  be  remitted  to  the 
court  below  for  further  proceedings  in  accordance  there- 
with." This  section,  however,  must  be  construed  in 
connection  with  section  902,  which  provides  that  the 
provisions  of  title  IV,  chapter  VI,  relating  to  appeals,  are 
intended  to  apply  to  judgments  and  decrees  of  the  county 
court  in  all  cases,  but  not  to  its  decisions  given  or  made 
in  the  transaction  of  county  business,  and  section  543, 
which  provides  that,  upon  an  appeal  from  a  decree  given 
in  any  court,  the  suit  shall  be  tried  anew  upon  the  tran- 
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script  and  evidence  accompanying  it.  The  proceedings 
had  in  the  county  court  touching  the  final  account  of  the 
administrator  were  in  the  nature  of  a  suit  in  equity,  as 
distinguished  from  an  action  at  law,  and  hence  the 
appeal  was  from  a  decree,  and  not  from  a  judgment. 
Hill's  Ann.  Laws,  §§  895,  1077,  1078.  Such  being  the 
case,  the  evidence  taken  and  submitted  in  that  court 
should  accompany  the  transcript,  and  the  trial  in  the 
circuit  court  is  anew  upon  such  evidence,  and  not  as  in 
the  case  of  an  appeal  in  an  action  where  the  trial  is  had 
as  if  the  action  had  been  originally  commenced  in  the 
latter  court.  Such  has  been  the  practice  so  far  as  we 
are  aware,  and  is  fully  sanctioned  by  a  reasonable  inter- 
pretation of  the  sections  cited. 

A  trial  de  novo  precludes  the  idea  of  a  direction  to  the 
lower  court  to  retry  the  issues  upon  which  it  has  once 
passed,  and  which  stand  for  trial  in  the  circuit  court  on 
the  appeal,  as  the  effect  of  such  a  proceeding  would  be  to 
grant  a  new  trial,  which  is  subject  matter  for  the  court 
of  original  jurisdiction  only.  By  intendment  of  subdi- 
vision 3,  supra,  the  decree  of  the  circuit  court  becomes 
final  upon  the  matter  in  hand,  which  it  may  enforce 
through  its  own  process,  or  direct  that  it  be  remitted  to 
the  county  court,  with  directions  to  take  such  other 
action  in  the  premises  as  may  seem  proper,  but  always 
in  harmony  with  the  decree  of  the  circuit  court.  It  does 
not  contemplate  an  affirmance  or  reversal  for  errors 
that  may  appear  of  record,  but  a  final  adjudication 
touching  the  matter  thus  brought  on  for  hearing,  which 
may  be  enforced  as  a  decree  of  that  court,  or,  if  remitted, 
controls  the  future  proceedings  of  the  county  court. 

The  record  fails  to  show  whether  the  appeal  from  the 
county  court  was  ever  perfected  or  not.  If  it  was  never 
perfected,  as  a  matter  of  course  the  circuit  court  had  no 

88  Or.— 27. 
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jurisdiction  whatever  to  proceed  in  the  premises  except 
to  dismiss  the  proceeding ;  but,  if  it  was  perfected,  the 
papers  necessary  to  confer  jurisdiction,  and  part  of  the 
evidence,  all  which  evidence  is  requisite  to  a  trial  de  novo, 
are  supposed  to  have  been  lost,  and  none  were  substituted 
or  supplied  in  their  stead  ;  so  there  was  nothing  to  show 
that  the  circuit  court  had  acquired  jurisdiction,  and  the 
fact  that  the  parties  appeared,  and  the  cause  was  there- 
upon heard  and  determined,  cannot  be  taken  as  curing 
the  defect.  Wolf  v.  Smith,  6  Or.  73.  So  that,  in  either 
event,  the  circuit  court  was  powerless  to  affirm,  reverse, 
or  modify  the  decree  of  the  county  court,  or  to  proceed 
in  the  premises,  or  do  otherwise  than  to  dismiss  the  ap- 
peal, and  this  was  not  asked  for.  The  order  of  this 
court  will  be  that  the  decree  of  the  court  below  be  re- 
versed, and  the  cause  remanded,  with  directions  to  take 
such  further  proceedings  as  may  seem  proper  in  the 
premises,  not  inconsistent  with  this  opinion. 

Reversed. 


Decided  at  Pendleton,  18  August,  1898. 
FRENCH  v.  HARNEY    COUNTY. 

[54  Pac.  211] 

When  County  Court  Can  Change  Assessment  Roll.— A  county  court  has 
authority  only  to  complete  unfinished  matters  pending  before  the  county 
board  of  equalization  at  the  time  of  its  adjournment;  it  has  no  power  to 
change  an  assessment  sua  aponte. 

Wuit  of  Review  —  Record.—  Questions  presented  by  a  writ  of  review  must  be 
determined  on  the  record  as  made  by  the  Inferior  tribunal ;  if  such  record  is 
incorrect  it  should  have  been  corrected  before  being  certified  up. 

From  Harney:    Morton  D.  Clifford,  Judge. 

Proceeding  by  Peter  French  against  Harney  County, 
its  judge  and  commissioners  to  review  the  proceeding  of 
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the  county  court   changing   an   assessment.     From   an 
order  dismissing  his  writ  petitioner  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Thornton  Williams  and  Jas.  A.  Fee,  with  an  oral  argu- 
ment by  Mr.  Fee. 

For  respondents  there  was  a  brief  over  the  names  of 
Chas.  W.  Parrish,  district  attorney,  and  King  &  Saxton, 
with  an  oral  argument  by  Mr.  Parrish. 

Mr.  Justice  Bean  delivered  the  opinion. 

On  October  10,  1896,  the  board  of  equalization  of  Har- 
ney County,  being  then  in  regular  session,  directed  the 
county  clerk  to  issue  a  citation  to  the  plaintiff,  requiring 
him  to  appear  before  the  county  court  at  its  next  term, 
and  show  cause  why  his  assessment  of  8,000  head  of  cat- 
tle, valued  at  $80,000,  should  not  be  raised  to  15,000 
head,  of  the  value  of  $150,000.  Thereafter,  and  on  the 
same  day,  it  caused  to  be  entered  in  its  record  the  fol- 
lowing order :  "  In  the  Matter  of  the  Assessment  Roll 
for  the  Year  1896.  Now,  at  this  time,  the  board  of  equal- 
ization having  completed  its  labors,  examined  the  assess- 
ment roll  for  the  year  1896,  and  equalized  the  assess- 
ments therein,  it  was  ordered  that  the  board  adjourn 
without  day."  On  October  17th  the  county  clerk  issued 
a  citation  to  the  plaintiff,  requiring  him  to  appear  in  the 
county  court  on  Monday,  November  4,  1896,  and  show 
cause,  if  any,  why  his  assessment  should  not  be  increased 
in  the  respect  mentioned  in  the  order  of  the  board,  in 
obedience  to  which  he  appeared  ;  and  after  a  hearing  the 
county  court  found  and  determined  that  he  was  in  fact 
the  owner  of  12,000  head  of  cattle  in  the  county,  liable 
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• 
to  assessment,  and  increased  his  assessment  accordingly. 

To  reverse  and  annul  such  order  this  proceeding  was  in- 
stituted and,  it  having  been  dismissed  by  the  circuit 
court,  the  plaintiff  appeals.  His  contention  is  that  the 
county  court  was  without  jurisdiction  to  make  the  order 
increasing  his  assessment,  because  the  board  of  equali- 
zation had,  as  its  records  affirmatively  show,  completed 
the  examination  and  correction  of  the  assessment  roll, 
and  equalized  the  assessment  thereon,  before  its  final  ad- 
journment. 

By  section  2778  of  the  Code,  the  judge,  clerk,  and  as- 
sessor of  the  several  counties  of  the  state  are  made  to 
constitute  a  board  of  equalization,  "with  power  to  ex- 
amine and  correct  the  assessment  roll  of  their  respective 
counties  and  to  increase  or  reduce  the  valuation  of  prop- 
erty assessed ' ' ;  and  such  board  is  required  by  section 
2781  to  continue  its  sittings  from  day  to  day  until  such 
examination  and  correction  shall  be  completed,  but,  if  it 
cannot  be  done  ' l  within  the  week  in  which  the  board  is 
required  to  meet,  it  shall  be  the  duty  of  the  county  court, 
at  its  next  term  thereafter,  sitting  for  the  transaction  of 
county  business,  to  complete  such  examination  and  cor- 
rection in  the  same  manner  and  with  like  effect  as  the 
board  of  equalization  is  required  to  do."  It  clearly  ap- 
pears from  these  provisions  that  the  primary  tribunal, 
created  and  constituted  by  law  with  power  to  ' '  increase 
or  reduce  the  valuation  of  property  assessed,"  as  it  ap- 
pears on  the  assessment  roll,  is  the  board  of  equaliza- 
tion, and  it  is  only  when  the  board  is  unable  to  complete 
such  work  within  the  week  in  which  it  is  required  to 
meet  that  the  county  court  has  any  power  or  jurisdiction 
over  the  matter.  It  is  not  authorized  or  empowered  to 
revise  or  review  the  action  of  the  board  of  equalization, 
or  to  change  the  value  of  property  assessed,  as  corrected 
or  approved  by  such  board.     It  is  only  when  the  board 
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has  been  unable  to  act  within  the  specified  time  that  the 
county  court  has  jurisdiction,  and  then  only  for  the  pur- 
pose of  taking  up  the  unfinished  work  and  completing  it. 
It  necessarily  follows  from  these  views  that  the  action  of 
the  county  court  in  increasing  the  plaintiff's  assessment 
was  absolutely  null  and  void  because  the  examination 
and  correction  of  the  assessment  roll  were  fully  com- 
pleted before  the  final  adjournment  of  the  board  of  equal- 
ization, and  therefore  the  court  had  no  power  or  juris- 
diction over  the  subject  matter. 

But  it  is  argued  that  the  order  of  the  board  of  equaliza- 
tion directing  the  clerk  to  issue  a  citation  to  the  plaintiff, 
requiring  him  to  appear  before  the  county  court  at  the 
next  term  thereof,  and  show  cause  why  his  assessment 
should  not  be  increased,  indicates  a  purpose  not  to 
equalize  the  assessment  of  plaintiff.  There  might  be 
some  force  in  this  position  if  the  board  had  not  subse- 
quently entered  an  order  reciting  that  it  had  completed 
its  labors,  examined  the  assessment  roll,  and  equalized 
the  assessments  therein.  This  affirmative  recital,  subse- 
quently made,  will  manifestly  overcome  a  mere  inference 
which  might  be  drawn  from  some  previous  orders.  It 
was  sought  also  to  show  at  the  hearing  of  the  review 
proceedings  in  the  circuit  court,  by  the  affidavit  of  the 
county  clerk,  that  the  records  of  the  board  of  equaliza- 
tion in  this  regard  are  untrue,  and  that  in  fact  plaintiff's 
assessment  was  never  equalized  by  the  board.  But  it  is 
a  familiar  principle  that  questions  presented  by  a  writ 
of  review  must  be  tried  by  the  record  of  the  inferior 
tribunal  whose  proceedings  are  sought  to  be  reviewed, 
and  that  such  records  cannot  be  contradicted  at  the  trial. 
If  the  record,  reciting  that  the  board  had  completed  its 
work,  and  examined  the  assessment  roll  and  equalized  the 
assessment  therein,  is  in  fact  incorrect,  it  should  have 
been  amended  in  a  proper  manner  before  it  was  sent  up 
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in  obedience  to  the  writ.  It  cannot  be  done  at  the  hear- 
ing. It  follows  from  these  views  that  the  judgment  of 
the  court  below  must  be  reversed,  and  the  cause  re- 
manded, with  directions  to  vacate  and  annul  the  order 
of  the  county  court  increasing  the  plaintiff's  assessment. 

Reversed. 


Decided  15  August,  1808. 
|fg  lag  REYNOLDS  v.  JACKSON    COUNTY. 
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2   30tt  1.  Assignments  of  Error  on  Reporter's  Notes.— Assignments  of  error  can-, 

40   808  not  be  based  on  the  stenographic  note*  of  the  trial  taken  by  the  reporter  un- 

less they  are  properly  preserved  In  a  bill  of  exceptions :  McQuaid  v.  Portland 
Railroad  0>.,  19  Or.  535,  applied. 

2.  Bill  of  Exceptions  — Judgment  Roll.— No  bill  of  exceptions  is  necessary 
to  present  on  appeal  the  propositions  that  the  lower  court  was  without  juris- 
diction and  that  the  complaint  docs  not  state  a  cause  of  action.  The  Judg- 
ment roll  is  sufficient:  State  v.  Mack,  20  Or.  234,  followed. 

X  Excuse  for  Failure  to  File  Briefs.— The  practice  as  to  allowance  of 
time  for  filing  briefs  under  rule  «  should  be  liberal,  but  the  fact  that  co-coun- 
sel, or  counsel  and  client,  were  disputing  as  to  who  should  print  the  brief  will 
not  excuse  failure  to  comply  with  the  rules:  Swanson  v.  T^eavens,  26  Or.  6B1, 
(lose  v.  CUtse,  28  Or.  108,  and  Neppach  v.  Jones,  28  Or.  280,  cited  and  applied. 

From  Jackson  :    Hiero  K.  Hanna,  Judge. 

Action  by  Daniel  Reynolds  against  Jackson  County,  in 

which  the  former  had  judgment.     Heard  on  motions  to 

strike  and  to  affirm. 

Affirmed. 

For  the  motion  there  was  an  oral  argument  by  Mr.  J. 
R.  Neil. 

Contra  there  was  an  oral  argument  by  Mr.  Edward  B. 
Watson  and  Mr.  J.  A.  Jeffrey,  district  attorney. 

Per  Curiam.     This  appeal  is  prosecuted  by  the  defend- 
ant.    The  plaintiff  moves,  upon  notice  to  defendant,  to 
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strike  from  the  transcript  the  reporter's  notes  of  the  evi- 
dence and  trial  in  the  court  below,  and  to  dismiss  the 
appeal,  for  the  reason  that  the  errors  assigned  in  the 
notice  of  appeal  do  not  appear  by  bill  of  exceptions.  At 
the  hearing,  the  respondent  filed  another  motion,  to 
affirm  the  judgment  appealed  from,  upon  the  ground 
that  appellant  had  failed  to  file  and  serve  its  brief  in 
conformity  with  rule  6  (37  Pac.  vi.)  of  this  court.  By 
stipulation  of  the  parties,  both  motions  were  heard  and 
submitted  together. 

1.  There  being  no  bill  of  exceptions  signed  or  allowed 
by  the  trial  judge,  the  reporter's  notes  are  unavailable 
upon  which  to  base  assignments  of  error  on  the  appeal. 
McQuaid  v.  Portland  Railroad  Co.,  19  Or.  535  (25  Pac. 
26). 

2.  But  the  questions  presented  by  the  demurrer,  that 
the  court  is  without  jurisdiction,  and  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  come  with  the  record  or  judgment  roll,  and  no 
bill  of  exceptions  is  necessary  to  assign  them.  State  v. 
Mack,  20  Or.  234  (25  Pac.  639).  The  motion  to  strike 
the  reporter's  notes  from  the  transcript  should  therefore 
be  allowed,  and  the  one  to  dismiss  be  denied. 

3.  Upon  the  motion  for  judgment,  it  appears  that  the 
transcript  was  filed  on  the  twenty-fourth  of  September, 
1897,  and  the  printed  abstract  on  October  7,  but  that,  at 
the  time  of  the  hearing,  the  appellant  had  not  filed  its 
brief,  although  much  longer  time  had  elapsed  than 
twenty  days  after  service  of  such  abstract.  Affidavits 
were  filed  in  excuse  of  the  default,  based  upon  a  misun- 
derstanding or  rather  dispute  between  co-counsel  touch- 
ing the  party  who  should  be  employed  to  print  the  briefs. 
While  the  court  has  been  liberal,  if  reasonable  excuse  is 
offered,  in  relieving  parties  from  default  in  complying 
with  the  rules  adopted  for  the  dispatch  of  its  business, 
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yet,  unless  a  good  reason  exists  for  such  default,  we 
cannot  set  them  aside  or  disregard  them.  Swanson  v. 
Leavens,  26  Or.  561  (40  Pac.  230);  Close  v.  Close,  28  Or. 
108  (42  Pac.  128);  Neppach  v.  Jones,  28  Or.  286  (39  Pac. 
999).  The  exculpatory  facts  relied  upon  do  not  furnish 
a  sufficient  excuse  for  the  default,  and  the  judgment  of 
the  court  below  will  therefore  be  affirmed. 

Affirmed. 


Decided  at  Pendleton,  13  August,  1888. 

FISK  v.  HUNT. 

[54  Pac.  660] 

1.  Amending  Return  — Competency  of  Impeaching  Affidavits.— In  de- 

termining whether  an  officer  should  be  allowed  to  amend  his  return  of  service 
it  is  proper  to  consider  affidavits  showing  that  it  would  be  impossible  to 
truthfully  make  a  sufficient  return. 

2.  Service  by  Mail.— Under  Hill's  Ann.  Laws,  \\  528, 629,  providing  that  service 

by  mail  may  be  made  when  the  persons  for  and  on  whom  it  is  made  reside  in 
different  places,  between  which  there  is  communication  by  mall,  such  a  ser- 
vice is  ineffectual  where  the  copy  was  mailed  at  the  place  of  residence  of  the 
person  on  whom  it  was  to  be  made. 

From  Grant:    Morton  D.  Clifford,  Judge. 

Action  before  a  Justice  of  the  Peace  by  Ralph  Fisk 
against  Martha  Hunt  and  others,  in  which  defendants 
attempted  to  appeal.  The  appeal  was  dismissed  in  the 
circuit  court  and  defendants  again  appeal. 

Affirmed. 

For  appellants  there  was  an  oral  argument  by  Mr. 
Jas.  A.  Fee. 

For  respondent  there  was  an  oral  argument  by  Mr. 
H.  H.  Hendricks. 

Mr.  Justice  Wolverton  delivered  the  opinion. 
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Judgment  having  been  obtained  by  plaintiff  in  the 
Justice's  Court  of  Haystack  Precinct,  Grant  County, 
Oregon,  defendants  appealed  to  the  circuit  court,  and 
plaintiff  moved  to  dismiss,  for  reasons,  among  others  : 
(1)  That  the  return  of  the  constable  upon  the  notice  of 
appeal  was  false  as  it  respects  the  usual  place  of  abode 
of  the  respondent,  he  being  absent,  and  constructive  ser- 
vice having  been  attempted ;  (2)  that  the  pretended 
service  by  mail  was  not  made  as  by  law  directed ;  and 
(3)  the  return  does  not  show  service  within  Haystack 
Precinct.  In  order  to  show  the  falsity  of  the  return 
touching  the  residence  of  the  respondent,  he  procured 
and  had  filed  several  affidavits  contradicting  it,  and 
showing  that  such  residence  was  elsewhere  than  as  stated 
by  the  officer.  Thereupon  the  appellants  moved  the 
court  for  leave  to  the  constable  to  amend  his  return, 
basing  the  motion  upon  his  affidavit  filed  therewith,  and 
at  the  same  time  moved  the  court  to  strike  out  the  affida- 
vits filed  by  the  respondent  as  irrelevant  and  incompetent 
to  impeach  the  return.  The  court  denied  both  the  mo- 
tion to  strike  out  and  for  leave  to  amend,  and  granted 
the  motion  to  dismiss ;  and  judgment  having  been  ren- 
dered accordingly,  the  defendants  appeal  to  this  court. 

The  questions  made  touching  the  return  of  the  consta- 
ble were  confessed  by  the  motion  for  leave  to  that  officer 
to  amend  the  same,  and  therefore  it  becomes  unneces- 
sary for  us  to  consider  them.  It  is  pertinent,  however, 
for  us  to  inquire  whether  the  court  below  should  not 
have  granted  leave  to  amend.  The  affidavit  of  the  con- 
stable, upon  which  the  motion  was  based,  omitting 
formal  parts,  states  the  following  :  "  That,  immediately 
upon  the  receipt  of  the  above-mentioned  notice  of  appeal, 
I,  acting  in  an  official  capacity,  at  once  proceeded  to 
make  diligent  inquiry,  and  using  every  effort  in  my 
power  to  find  the  above-named  plaintiff,  Ralph  Fisk,  for 
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the  purpose  of  serving  said  notice  of  appeal  on  him.  I 
found  by  such  inquiry  and  efforts  that  the  plaintiff  above 
named  had  left  the  neighborhood,  and  that  it  was  impos- 
sible to  find  him  in  person.  Then  I  endeavored  to  find 
his  home  or  usual  place  of  abode.  After  due  and  diligent 
inquiry,  I  became  convinced  that  his  usual  place  of  abode 
was  at  the  home  of  William  Anderson,  in  the  above-men- 
tioned precinct,  county,  and  state.  I  immediately  served 
the  notice  of  appeal,  duly  certified  to  by  me  as  constable 
as  aforesaid,  at  the  home  of  William  Anderson,  the  us- 
ual abode  of  plaintiff,  as  above  mentioned,  in  the  care  of 
Mrs.  Carrie  Anderson,  a  white  person  over  the  age  of 
fourteen  years,  between  the  hours  of  six  o'clock  in  the 
morning  and  nine  o'clock  in  the  evening  or  afternoon,  to- 
wit,  about  three  o'clock  in  the  afternoon  on  the  16th  day 
of  September,  1896,  on  the  above  day  and  date ;  and  at 
the  time  I  delivered  said  copy  of  said  notice  of  appeal  to 
Mrs.  Carrie  Anderson,  the  said  Carrie  Anderson,  in  an- 
swer to  my  inquiry  in  relation  to  the  home  or  usual  place 
of  abode  of  the  said  Ralph  Fisk,  informed  me  in  words 
to  the  effect  that  the  home  of  William  Anderson,  the 
place  where  she  then  was,  was  the  home  of  the  said 
Ralph  Fisk  at  that  time.  That,  about  one  week  after 
this,  the  said  Carrie  Anderson  above  named  sent  me 
word  that  her  place  was  not  the  home  of  Ralph  Fisk, — 
that  he  had  gone  away.  I  then  went  to  said  Anderson's 
place,  and  got  the  said  copy  of  the  notice  of  appeal,  and 
took  it  away  with  me  ;  and,  after  making  further  inquir- 
ies in  relation  to  the  whereabouts  of  said  Fisk  on  the 
same  day,  I  returned  the  said  copy  to  the  said  house  of 
William  Anderson  and  Carrie  Anderson,  and  this  time 
left  the  same,  Mr.  William  Anderson  receiving  it.  The 
next  day  I  made  diligent  inquiry,  and  used  my  best  abil- 
ity to  find  out  the  postoffice  address  of  said  Ralph  Fisk, 
and  found  that  it  was  Wagner,  Grant  County,  Oregon. 
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I  then  again  served  the  said  notice  of  appeal,  by  depos- 
iting in  the  said  postoffice  at  Wagner,  Grant  County, 
Oregon,  a  copy  thereof,  duly  prepared  and  certified  to  by 
me  as  constable  as  aforesaid,  in  a  sealed  envelope  ad- 
dressed to  the  said  Ralph  Fisk,  at  said  Wagner,  Grant 
County,  state  of  Oregon,  the  place  of  residence  of  the 
said  Ralph  Fisk  and  postoffice  address,  with  the  postage 
prepaid.  That  the  above-named  defendants,  appellants 
in  the  above-entitled  cause,  and  said  Ralph  Fisk,  reside 
in  different  places  in  said  Grant  County,  within  fifty 
miles  of  said  postoffice  at  Wagner ;  and  there  is  a  tri- 
weekly mail  going  to  and  from  the  said  Wagner  and 
Winlock,  and  the  said  Wagner  is  the  postoffice  where  the 
said  Ralph  Fisk  at  said  day  and  date  usually  received 
his  mail,  the  postoffice  of  the  defendants  being  said  Win- 
lock,  in  said  county ;  and  the  affiant  has  ever  since  the 
date  of  said  deposit  of  said  copy  of  notice  of  appeal  in 
said  postoffice,  so  directed  to  said  Ralph  Fisk,  on  the  22d 
day  of  September,  1896,  during  postoffice  hours  on  said 
day,  towit,  about  3  o'clock  p.  m.,  received  his  daily  mail 
at  said  postoffice,  and  said  copy  of  said  notice  of  appeal 
has  never  been  returned." 

1.  The  question  with  the  court  below  was  whether, 
from  the  showing  made,  the  officer  was  able  truthfully  to 
make  a  good  and  sufficient  return  evidencing  a  valid 
service ;  for,  if  it  had  been  conceived  that  the  showing 
was  sufficient  for  the  purpose,  we  take  it  that  the  court 
would  not  have  hesitated  to  grant  the  leave  requested. 
In  determining  this  question,  we  are  of  the  opinion  that 
it  was  competent  for  the  court  to  take  into  consideration 
also  the  affidavits  which"  had  been  filed  by  the  respond- 
ent showing  most  positively  and  unmistakably  that  the 
residence  of  the  respondent  on  the  said  twenty-second 
day  of  September,  1896,  was  not  with  William  Anderson 
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and  Carrie  Anderson,  his  wife,  or  at  their  place  of  resi- 
dence. Since  the  return  made  was  confessedly  insuffi- 
cient, and  the  question  was  whether  the  officer  should 
be  allowed  to  file  an  amended  return,  the  opposing  affi- 
davits were  not  considered  as  impeaching  the  return 
itself,  but  as  controverting  the  officer's  ability  to  truth- 
fully certify  a  competent  service  by  amendment.  For 
this  purpose,  in  so  far  as  it  pertains  to  facts  which  the 
officer  is  compelled  to  ascertain  from  others,  we  have 
but  little  doubt  of  the  relevancy  of  the  opposing  affi- 
davits, whatever  might  be  the  rule  as  it  respects  the 
legitimacy  of  the  use  of  such  documents  to  impeach  a 
direct  return.  Fitnam,  Trial  Proc,  §  245.  Aside  from 
these  affidavits,  however,  the  showing  of  the  constable 
is  equivocal.  He  says  he  became  convinced  that  the 
respondent's  usual  place  of  abode  was  at  the  home  of 
William  Anderson,  but  the  result  of  his  inquiries  as  dis- 
closed by  his  affidavit  seems  to  indicate  that  he  was  mis- 
taken in  that.  But,  upon  the  whole,  we  cannot  say  that 
the  court  below  violated  a  sound  and  legal  discretion  in 
disallowing  the  motion  for  leave  to  amend.  If  it  be 
questioned  whether  the  opposing  affidavits  are  here  for 
our  consideration  in  the  absence  of  a  bill  of  exceptions, 
it  cannot  help  the  appellants,  because  the  court  below 
evidently  considered  them,  and  the  error  must  be  made 
to  appear  upon  the  appeal  before  we  can  reverse. 

2.  It  was  also  insisted  that  the  constable  could  have 
made  a  good  and  sufficient  return  of  service  by  mail,  but 
the  contention  is  not  tenable.  We  would  infer  from  the 
affidavit  that  the  plaintiff's  residence  was  at  Wagner, 
while  that  of  defendants  was  at  Winlock, — different 
places  within  Grant  County,  between  which  there  was 
communication  by  mail.  But  the  deposit* was  made  in 
the  postoffice  at  Wagner,  addressed  to  the  respondent 
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at  Wagner.  The  statute  provides  (Hill's  Ann.  Laws, 
§§  528,  529)  that  "  service  by  mail  may  be  made,  when 
the  person  for  whom  the  service  is  made,  and  the  person 
on  whom  it  is  to  be  made,  reside  in  different  places, 
between  which  there  is  a  communication  by  mail,  adding 
one  day  to  the  time  of  service  for  every  fifty  miles  of 
distance  between  the  place  of  deposit  and  the  place  of 
address."  "In  case  of  service  by  mail,  the  copy  must 
be  deposited  in  the  postoffice,  addressed  to  the  person 
on  whom  it  is  to  be  served,  at  his  place  of  residence,  and 
the  postage  paid.  The  service  shall  be  deemed  to  be 
made  on  the  first  day  after  the  deposit  in  the  postoffice 
that  the  mail  leaves  the  place  of  deposit  for  the  place  of 
the  address,  and  not  otherwise."  These  sections  pro- 
vide for  substituted  service  in  derogation  of  the  common 
law,  and  a  strict  and  literal  compliance  with  them  is 
required  to  confer  jurisdiction  on  the  appellate  tribunal. 
2  Enc.  PL  &  Prac.  226.  Such  being  the  case,  the 
deposit,  to  have  been  effectual  as  contemplated  thereby, 
should  have  been  made  in  the  postoffice  at  Winlock,  the 
appellant's  place  of  residence,  they  being  the  parties  for 
whom  service  was  attempted  ;  and  it  was  insufficient  to 
make  the  deposit  at  Wagner,  the  place  of  residence  of 
the  party  on  whom  the  service  was  intended  to  have 
been  made.  Reed  v.  Allison,  61  Cal.  461.  These  con- 
siderations affirm  the  judgment  of  the  court  below,  and 

it  is  so  ordered. 

Affirmed. 
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Decided  at  Pendleton,  13  August,  1898. 
-33-430.  PAYNE  v.  HAIiliGARTH. 

34    IBM  [54  Pac.  162] 

83    4301 
80    484 I 
I  33    480  Dekdh  — DelYveky.*—  Having  decided  to  convey  his  property  to  his  brother's 

I  37    443,  wife  as  (he  beat  provision  for  the  brother's  children,  deceased  executed  a  deed 

one  month  before  his  death,  which  he  knew  was  impending,  and  handed  it 
to  his  sister-in-law,  with  the  remark  that  he  deeded  her  the  land,  and  wanted 
it  to  go  to  the  children  at  his  death.  She  then  returned  the  deed  to  deceased, 
who  placed  it  under  his  pillow,  and  later  gave  it  to  his  brother,  with  direc- 
tions to  have  it  recorded  after  his  death.  Held,  a  sufficient  delivery :  Fain  v. 
Smith,  14  Or.  82 ;  Flint  v.  Phipps,  16  Or.  437,  and  Hoffmire  v.  Martin,  29  Or.  240, 
cited. 

From  Union  :    Robert  Eakin,  Judge. 

Suit  by  Mary  E.  Payne,  Sarah  Gunnell,  Ann  Thorn- 
ton, Joseph  Hallgarth,  and  ^William  Ilallgarth  against 
Jane  Hallgarth  and  others.    From  a  decree  for  plaintiffs, 

defendants  appeal. 

Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Thos.  H.  Crawford,  J.  F.  Baker  and  Neil  3/c- 
Leod. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  L.  Austin. 

Mr.  Justice  Wolverton  delivered  the  opinion  of  the 
court . 

The  plaintiffs,  Mary  E.  Payne,  Sarah  Gunnell,  Ann 
Thornton,  Joseph  Hallgarth,  and  William  Hallgarth, 
and  the  defendant  Charles  Hallgarth,  are  the  brothers 

*  Note.— Scholarly  monographic  notes  collating  and  classifying  the  authori- 
ties on  What  is  a  Delivery  of  a  Deed  are  published  In  53  Am.  St.  Rep.  587  and 
12  L.  It.  A.  171.  Another  branch  of  the  subject  is  ably  annotated  in  49  Am.  St. 
Rep.  219  under  the  title  Conveyance  to  Take  Effect  After  Grantor's  Death.— Rk- 

t'OKTEK. 
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and  sisters  and  only  heirs  of  Sibrit  Hallgrath,  who  died 
intestate  in  Union  County,  Oregon,  on  November  21, 
1893.  On  the  twenty-first  of  October  preceding  his  de- 
mise he  executed  and  duly  acknowledged  a  certain  deed 
purporting  to  convey  the  premises  in  dispute  to  the  de- 
fendant Jane  Hallgajth,  and  the  only  question  involved 
in  this  suit  is  whether  there  was  a  delivery  of  such  deed 
to  the  grantee  to  take  effect  presently,  for  it  is  not  con- 
tended that  it  could  have  had  effect  otherwise.  The  evi- 
dence adduced  at  the  trial  is  not  voluminous,  and  we 
will  state  the  substance  of  it. 

Dr.  Brownell,  the  family  physician,  testifies  that  on 
October  21,  1893,  he  was  in  attendance  upon  the  de- 
ceased at  his  home,  and  there  met  Dr.  Honan,  of  La- 
Grande,  in  consultation ;  that  he  was  present  when  the 
deed  was  signed  and  witnessed,  and  heard  the  discussion 
preliminary  thereto  ;  that  the  deceased  asked  Dr.  Honan 
what  his  chances  were  for  getting  well,  and  was  told  he 
would  probably  live  a  month  or  so,  but  it  was  thought 
he  could  not  possibly  get  well,  and  that  if  he  had  any 
business  matters  to  arrange  he  had  better  have  them 
attended  to  right  away.  Witness,  further  testifying, 
says:  "I  told  him  I  thought  it  would  be  better  to 
fix  matters  up,  and  if  he  got  well  he  could  change  it. 
*  *  *  He  told  me  that  he  didn't  owe  the  people  in  the 
East  anything ;  that  he  came  west  with  but  very  little 
property,  and  earned  all  his  money  here  in  the  West, 
and  earned  it  by  hard  work,  and  that  the  property 
should  go  to  Jane's  children  ;  that  he  loved  the  children, 
and  he  wanted  them  to  have  the  property  when  he  died. 
He  seemed  to  be  uneasy  about  the  way  to  dispose  of  the 
property,  so  that  it  wouldn't  tie  Charlie  up  so  that  lie 
couldn't  do  business,  and  asked  what  he  had  better  do  ; 
how  he  had  better  do  with  it.  I  told  him  I  guessed  he 
had  better  deed  it  over  to  the  children.    Then  he  said  he 
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couldn't  do  that  very  well,  but  would  deed  it  over  to 
Charlie.  And  then  finally  said  '  No  ;  he  wouldn't  trust 
Charlie,  but  would  deed  it  over  to  Jane,  and  Jane  could 
give  it  to  the  children  then  as  they  came  of  age.'  *  *  * 
I  proposed  a  will,  and  he  said  that  if  he  made  out  a  will 
that  it  would  tie  Charlie  up  so  he  eouldn't  do  business, 
and  wanted  the  matter  fixed  up  so  that  Charlie  could 
carry  on  all  the  business  as  he  had  done  before.  *  *  * 
We  told  Sib.  that  if  he  got  well  he  could  destroy  the 
deed,  and  if  he  did  not  get  well  it  should  be  given  to 
Jane  and  taken  care  of."  On  cross-examination  he  says, 
in  substance:  The  deed  was  to  be  recorded  after  Sib. 
died,  and  it  was  not  to  be  recorded  unless  he  did  die  as 
a  result  of  the  sickness  for  which  he  was  being  treated. 
He  was  to  keep  it,  and  if  he  died  they  were  to  record  it, 
and  if  he  did  not  die  he  was  to  do  as  he  chose  with  it. 
He  dictated  what  should  be  done .  They  proposed  sev- 
eral ways,  and  he  dictated  his  own  way. 

Jane  Hallgarth  testifies  that  she  was  living  in  the 
same  house  with  deceased  at  the  time  of  his  death  ;  that 
his  last  sickness  continued  for  a  year  or  little  over,  but  he 
was  confined  to  his  room  only  about  the  last  month  ;  that 
she  saw  the  deceased  sign  the  deed,  and  that  he  handed 
it  to  her  shortly  thereafter ;  that  Marsh  took  the  deed, 
and  when  it  was  returned,  about  a  couple  of  hours  after- 
wards, deceased  handed  it  to  her.  She  further  testifies 
as  follows  :  "  He  wanted  me  to  have  his  land.  He  said 
he  deeded  me  his  land  because  I  had  been  good  to  him, 
and  kind, —  took  care  of  him  in  his  sickness.  Q.  Did  he 
say  anything  about  wanting  it  to  go  to  your  children? 
A.  Yes,  sir;  at  his  death.  Q.  What  did  you  do  with 
the  deed  then?  A.  I  handed  it  back  to  him.  Q.  What 
did  he  do  with  it  then?  A.  He  put  it  under  his  pillow. 
*  *  *  Saw  the  deed  the  next  day.  It  had  been  put 
away  in  a  trunk.     He  gave  it  to  my  husband  to  put 
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away  for  me.  Q.  Why  did  you  wait  until  after  Sib.'s 
death  before  you  sent  it  down  to  have  it  recorded?  A. 
Because  I  didn't  want  the  land  if  he  got  well.  I  wanted 
him  to  have  his  own  property.  Q.  Was  that  the  ar- 
rangement, that  if  he  got  well  he  was  to  keep  it?  A. 
Certainly,  he  was  to  keep  it.  Q,  And  if  he  got  well, 
and  asked  you  for  the  deed,  you  would  have  given  it  back 
to  him,  would  you  not?  A.  Yes,  sir ;  I  would  have 
given  it  back.  Q.  I  will  ask  you  if  when  you  received 
that  deed  you  took  it  with  the  understanding  that  it  was 
to  take  effect  only  if  Sib.  Hallgarth  died?  A.  Yes.  Q. 
And  if  he  got  well  he  was  to  have  it  back  again?  A. 
Yes,  sir." 

C.  H.  Marsh  testifies  that  one  of  Charles  Hallgarth 's 
boys  came  to  Elgin,  and  asked  him  to  go  down  and  draw 
a  will  for  Sib.  Hallgarth ;  that  he  drew  the  deed  at  the 
request  of  Sib. ;  that  when  he  came  into  the  room  Hall- 
garth spoke  to  him  concerning  the  matter,  whether  it 
would  be  better  to  make  a  will  or  a  deed,  and  explained 
to  him  what  he  wanted  to  do  with  his  property,  and  wit- 
ness told  him  he  thought  it  would  be  better  to  make  a 
deed.  Deceased  said  the  matter  had  been  talked  over, 
and  asked  witness  which  he  thought  would  be  best,  and 
was  informed  that  the  deed  was  preferable,  and  there- 
upon a  description  was  procured,  and  witness  drew  the 
deed,  and  it  was  signed  by  deceased  in  the  presence  of 
witness  and  Dr.  Brownell.  The  substance  of  the  under- 
standing he  got  from  Sib.'s  conversation  was  "  that  the 
deed  was  to  be  placed  in  the  Farmers'  &  Traders'  Bank, 
to  be  put  on  record  if  he  should  die,-  and,  if  not,  to  be 
returned  to  him."  On  being  recalled,  the  following  was 
elicited  on  cross-examination:  "  Q.  I  will  ask  you,  if 
in  your  conversation  with  Sib.  Hallgarth  about  what 
was  the  best  instrument  to  carry  out  his  purposes,  if  you 
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said  to  him  that  the  deed  could  be  made,  and  if  made  to 
be  recorded  after  his  death  he  could  keep  possession  of 
the  land  until  his  death,  and  could  control  it  by  being 
able  to  recall  the  deed  and  destroy  it,  in  case  he  got  well. 
A.  I  did.  That  was  his  understanding,  or,  at  least  what 
his  questions  to  me  and  answers  to  me  indicated.  Q. 
And  the  reason  that  you  recommended  it  in  that  way? 
A.  Yes,  sir.  Q.  I  will  ask  you  if  in  that  conversation 
he  said  to  you  that  he  wanted  Jane  and  her  children  to 
have  the  property  in  case  he  died,  but  wanted  to  keep 
control  of  it  if  he  got  well.  A.  The  children,  so  far  as  I 
remember,  were  not  mentioned  in  there.  He  wanted  the 
real  estate  to  go  to  her.  He  might  have  mentioned  for 
the  benefit  of  the  children,  or  something  that  way,  but 
the  real  estate  was  to  go  to  her.  I  don't  remember  that 
he  said  that  he  could  recall  or  destroy  the  deed,  or  any- 
thing that  way,  or  that  he  would  keep  possession  ;  but, 
as  near  as  I  remember,  his  words  were  something  sim- 
ilar to  this  :  '  I  want  the  property  so  if  I  don't  die,  or  if 
I  get  well,  that  I  can  have  it  back  again.'  " 

Dr.  M.  F.  Honan  testifies  "  that  he  was  called  in  con- 
sultation with  Dr.  Brownell ;  that,  after  examining  his 
patient,  he  told  him  he  did  not  think  he  could  get  well, 
and  that  he  could  not  live  longer  than  about  four  weeks; 
that  after  dinner  he  saw  Hallgarth  privately,  who  told 
him  he  felt  under  no  obligations  to  his  other  relatives ; 
that  what  he  had  Charlie  Hallgarth,  his  brother,  and  he 
had  made  together,  and  that  he  wanted  Charlie's  chil- 
dren to  get  the  benefit  of  it.  A  deed  to  Charlie,  then  a 
deed  of  trust  to  him,  were  discussed,  but  he  finally  con- 
cluded to  deed  it  to  Charlie's  wife,  believing  that  he 
could  trust  a  mother  to  take  proper  care  of  her  children. 
When  this  was  concluded,  Hallgarth  called  Charlie  in, 
and  told  him  that  he  had  made  up  his  mind  what  he  was 
going  to  do,  and  instructed  him  to  '  have  Marsh  come  up 
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prepared  to  make  a  deed.'  "  Witness,  continuing,  says  : 
"The  understanding  with  Sib.  was  —  I  reasoned  with 
him  in  this  way  :  I  says,  'After  you  make  this  deed  out, 
put  it  up  in  escrow  in  the  bank.'  Q.  You  say  that  you 
suggested  the  deed  should  be  sent  to  the  bank  or  some 
place  in  La. Grande,  to  be  left  in  escrow?  A.  Yes.  Q. 
Did  he  express  his  intention  of  doing  so?  A.  No;  he 
didn't  express  any  intentions  of  doing  anything  par- 
ticularly. He  simply  wanted  to  talk  to  me  as  a  friend 
about  the  matter,  and  see  what  suggestions  I  could  make 
to  him,  and  he  appeared  to  think  that  a  suggestion  of 
a  deed  to  Mrs.  Hallgarth,  and  holding  the  deed  himself 
until  after  his  death,  or  placing  it  where  it  could  not  be 
placed  on  record  until  after  his  death,  was  the  very  thing 
he  was  going  to  do.  Q.  That  was  the  plan  that  was  dis- 
cussed between  you  and  him?  A.  Yes,  sir.  Q.  This 
matter  of  placing  the  deed  so  that  it  could  not  be  put  on 
record, —  I  presume  his  intention  in  that  was  so  that  in 
the  possible  event  of  his  getting  well  that  he  could  recall 
the  deed?    A.  So  that  he  could  recall  the  deed." 

John  Ross,  being  called  as  a  witness,  says  that  he  was 
a  nurse  in  attendance  upon  Sibrit  Hallgarth  in  his  sick- 
ness ;  that  when  the  deed  was  witnessed  Marsh  took  it 
to  see  if  it  was  correct,  and  when  it  came  back  "  Sib." 
handed  the  deed  to  Charlie,  and  said,  "Charlie,  take 
this,  and  put  it  away,  and  take  care  of  it." 

Charles  Hallgarth  testifies  that  Sibrit  was  his  brother  ; 
that  they  were  partners  in  business,  and  that  Sib.  had 
never  been  married ;  that  he  had  made  his  home  with 
witness'  family  ever  since  1868,  and  that  he  desired  all 
of  his  property  to  go  to  witness'  wife  and  children ;  that 
they  had  been  kind  to  him,  and  for  this  reason  he  wanted 
them  to  have  it,  and  to  effect  the  purpose  the  deed  was 
made  ;  that  he  did  not  want  to  tie  witness  up  in  his  bus- 
iness, but  wanted  him  to  carry  it  on  without  interrup- 
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tion,  the  same  as  he  had  always  done ;  that  after  the 
deed  had  been  returned  from  Elgin  it  was  placed  under 
Sib.'s  pillow,  and  when  witness  went  into  the  house  he 
said  to  him,  "Here  is  the  deed  under  my  pillow  ;  I  want 
you  to  take  that,  and  take  care  of  it  until  after  my 
death,  and  then  have  it  recorded  "  ;  that  he  did  not  men- 
tion the  children  in  that  connection,  as  the  deed  was 
made  out  to  his  wife ;  that  he  took  the  deed,  and  took 
care  of  it,  and  had  it  recorded  as  directed.  On  cross-ex- 
amination :  "  Q.  You  say  that  he  expressed  a  desire  that 
the  property  —  all  of  his  property  —  should  go  to  Jane 
and  the  children?  A.  Yes;  he  so  expressed  himself. 
Q.  Did  he  express  that  he  wanted  them  to  have  it  after  his 
death?  A.  After  his  death,  of  course.  He  didn't  want 
them  to  have  it  before  his  death.  He  didn't  know  but  he 
might  get  well.  He  didn't  so  state.  But  he  wanted 
Jane  and  the  children  to  have  all  the  property  after  his 
death.  Q.  And  that  was  why  it  was  stated,  when  the 
deed  was  made,  that  it  was  not  to  be  recorded  until  after 
his  death?  A.  That  was  the  understanding, —  that  they 
gave  me  the  deed  to  take  care  of.  He  took  it  from  un- 
der his  pillow,  and  says,  '  You  take  this,  and  take  care 
of  it ' ;  and  he  says,  '  After  my  death,  have  it  recorded.' 
Q.  If  he  had  got  well,  and  wanted  it  back,  would  you 
have  given  it  back  to  him?  A.  Certainly  we  would; 
yes,  sir.  Q.  If  Sib.  had  asked  for  the  deed  before  he 
died,  would  you  have  given  it  back  to  him?  A.  Yes,  sir. 
Q.  You  say  it  was  handed  to  you  to  hold  until  his  death, 
and  then  to  be  recorded.  I  will  ask  you  if,  when  you 
took  that  deed,  you  understood  that  prior  to  his  death  — 
up  until  the  time  of  his  death  —  that  Sib.  should  have 
the  control  of  it.  A.  No,  sir  ;  he  never  made  any  such 
suggestions  to  me  as  that.  He  gave  it  to  me  without  any 
conditions,  voluntarily.  *  *  *  It  was  given  to  me 
by  Sib.  himself,  voluntarily,  as  I  told  you,  without  any 
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understanding  that  it  should  be  given  back  to  him  or 
anything  of  the  kind.  He  never  said  a  word  to  me  in 
regard  to  that.  Everything  was  done,  as  I  have  told 
you,  voluntarily." 

Delivery  is  the  final  and  conclusive  act  in  the  execu- 
tion of  every  deed,  as  it  marks  the  time  when  the  locus 
pamitentix  in  either  party  is  precluded  and  the  title  has 
passed.  A  delivery  is  effected  either  by  a  manual  trans- 
fer of  the  deed  from  the  grantor  to  the  grantee,  or  to 
some  third  party  for  his  use,  or  by  the  doing  of  some 
act,  or  saying  something,  or  by  both,  whereby  the  gran- 
tor manifests  an  unequivocal  intention  to  surrender  the 
instrument  so  as  to  deprive  himself  of  all  authority  over 
it  or  of  the  right  to  recall  it,  and  to  consummate  the  con- 
veyance :  Fain  v.  Smith,  14  Or.  82  (58  Am.  Rep.  281, 
12  Pac.  365)  ;  Flint  v.  Phipps,  16  Or.  437  (19  Pac.  543) ; 
Brown  v.  Wester  field,  47  Neb.  399  (53  Am.  St.  Rep.  532, 
66  N.  W.  439)  ;  King  v.  Carpenter,  37  Mich.  364,  368 ; 
Martin  v.  Flaharty,  13  Mont.  96  (40  Am.  St.  Rep.  415, 
19  L.  R.  A.  242,  32  Pac.  287) ;  Doe  v.  Knight,  11  E.  C. 
L.  632;  Burnap  v.  Sharpsteen,  149  111.  225  (36  N.  E. 
1008)  ;    Provart  v.  Harris,  150  111.  40  (36  N.  E.  958) . 

In  the  light  of  this  understanding  of  what  is  requisite 
to  the  act  of  delivery,  we  will  examine  the  testimony, 
which  will  entail  some  recapitulation,  and  determine 
the  effect  of  the  transaction  which  is  the  subject  of  con- 
troversy. There  are  several  material  facts  relating  to  it 
which  it  must  be  conceded  have  been  established :  (1) 
The  deceased  had  fully  determined  in  his  own  mind  to 
invest  Jane  Hallgarth,  the  wife  of  Charles  Hallgarth, 
with  the  title  to  his  property,  believing  that  she  could  be 
trusted  to  give  it  to  their  children  as  they  came  of  age ; 
(2)  He  had  definitely  concluded  that  a  deed  should  be 
employed  as  the  means  or  instrumentality  for  making 
the  transfer.     His  reason  therefor  was  that,  having  been 
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in  co-partnership  with  his  brother,  he  did  not  want  to 
tie  him  up  or  incumber  him  in  his  business  with  a  set- 
tlement in  the  probate  court ;  (3)  The  deed  was  not  to 
be  recorded  until  after  his  death.  Beyond  this,  it  may 
be  regarded  as  proven  that,  before  he  attempted  to  ar- 
range for  the  final  disposition  of  his  property,  he  had 
fully  concluded  that  he  could  not  recover  from  his  illness, 
and  that  life  with  him  was  of  short  duration.  Drs. 
Brownell  and  Honan  both  testify  that  he  first  made  the 
inquiry  of  them  touching  the  subject,  and  was  informed 
that  he  could  not  survive  longer  than  about  a  month, 
and  his  brother  testifies  that  "he  was  satisfied  he  was 
going  to  die  ;  no  possible  show  for  him  to  live."  It  was 
this  condition  of  his  health  that  caused  him  to  attempt  a 
final  adjustment  of  his  business  affairs. 

Now,  as  it  pertains  to  a  delivery  of  the  deed.  Brow- 
nell says :  "We  told  Sib.  that,  if  he  got  well,  he  could 
destroy  the  deed,  and  if  he  did  not  get  well  it  should  be 
given  to  Jane,  and  taken  care  of."  On  the  cross-exam- 
ination he  says:  "The  deed  was  to  be  recorded  after 
Sib.  died,  and  it  was  not  to  be  recorded  unless  he  did 
die.  He  was  to  keep  it,  and  if  he  died  they  were  to  re- 
cord it,  and  if  he  did  not  die  he  was  to  do  as  he  chose 
with  it."  The  substance  of  the  understanding  that 
Marsh  derived  from  Sib.'s  conversation  was  "  that  the 
deed  was  to  be  placed  in  the  Farmers'  &  Traders'  Bank, 
to  be  put  on  record  if  he  should  die,  and  if  not  to  be  re- 
turned to  him."  As  near  as  he  could  remember,  the  de- 
ceased's words  were  something  like  this:  "I  want  the 
property  so  if  I  don't  die,  or  if  I  get  well,  I  can  have  it 
back  again."  Dr.  Honan  says  he  advised  him  in  this 
way  :  "After  you  make  the  deed  out,  put  it  up  in  escrow 
in  the  bank."  Later  he  says,  in  effect,  that  it  was  the 
purpose  of  the  deceased  in  not  having  the  deed  recorded 
to  so  place  it  that  he  could  recall  it  in  the  event  of  his 
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getting  well.  None  of  these  three  witnesses,  however, 
saw  the  transaction  closed.  The  understanding  of  two 
of  them  was  that  the  deed  was  to  be  placed  in  the  bank, 
—  as  one  of  them  expressed  it,  in  escrow, —  and  of  the 
other  that  deceased  was  to  keep  it,  and  it  was  not  to  be 
recorded  until  he  died.  Subsequent  events  show  that  he 
did  differently  from  what  either  of  these  witnesses  un- 
derstood he  intended  doing.  Brownell  says  :  "He  dic- 
tated what  should  be  done.  They  proposed  several  ways  ; 
he  dictated  his  own  way."  And  Honan  says:  "He 
didn't  express  any  intention  of  doing  anything  in  partic- 
ular." So,  it  is  apparent  that,  while  he  was  seeking  the 
advice  and  opinions  of  others  touching  the  settlement  of 
his  business  and  the  disposition  of  his  estate,  he  was  ex- 
ercising his  own  ideas,  and  depended  largely  upon  his 
own  judgment  for  its  final  accomplishment. 

Marsh  says  he  advised  him  that  the  deed  was  the  pref- 
erable instrument  to  employ,  as  he  would  be  able  to 
control  it,  and  to  recall  and  destroy  it,  in  case  he  recov- 
ered. But  he  had  made  up  his  mind  to  make  a  deed  be- 
fore he  sent  for  Marsh,  and  he  sought  his  opinion  after 
he  came  as  to  the  effect  of  placing  it  in  the  bank  subject 
to  recall  by  him,  and,  if  not  so  recalled,  to  be  recorded 
after  his  death ;  and  Marsh  thought  such  a  transaction 
would  pass  the  title  at  his  death,  and  he  was  impressed 
by  Sib.'s  conversation  with  the  idea  that  he  intended  thus 
to  dispose  of  the  deed.  Marsh  took  the  deed  to  Elgin  to 
attach  his  notarial  seal,  and  neither  he  nor  Honan  saw 
it  afterwards.  Brownell  thinks  that  when  it  was  re- 
turned the  deceased  put  it  under  his  pillow,  and  this 
brings  us  to  the  time  of  its  final  disposition.  Mrs.  Hall- 
garth  testified  that  when  the  deed  was  returned  deceased 
handed  it  to  her,  and  said,  in  effect,  that  he  deeded  her 
his  land,  and  wanted  it  to  go  to  her  children  at  his 
death,  and  then  that  she  handed  the  deed  back  to  him, 
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and  he  put  it  under  his  pillow.  Later  she  says,  "He 
gave  the  deed  to  my  husband  to  put  away  for  me,"  but 
her  understanding  of  the  arrangement  was  that  if  he  got 
well  he  was  to  keep  it.  Ross  saw  Sib.  hand  the  deed  to 
Charlie,  and  h%ard  him  say :  "  Charlie,  take  this,  and 
put  it  away,  and  take  care  of  it."  Charles  Hallgarth 
testified  that  he  said  :  "  Here  is  the  deed,  under  my  pil- 
low. I  want  you  to  take  that,  and  take  care  of  it  until 
after  my  death,  and  then  have  it  recorded."  He  further 
testified  that,  if  Sib.  had  asked  for  the  deed  prior  to  his 
death,  he  would  have  given  it  back  to  him,  but  that  there 
was  no  suggestion  made  whatever  that  Sib.  should  in  the 
meantime  have  control  of  the  deed  ;  that  it  was  given  to 
him  by  Sib.  voluntarily,  without  any  conditions  or  un- 
derstanding that  it  should  be  given  back  to  him  or  any- 
thing of  the  kind. 

As  we  have  seen,  the  intention  of  the  grantor  should 
prevail,  and  it  will  determine  the  question  of  delivery. 
If  he  had  pursued  the  course  which  Brownell,  Honan, 
and  Marsh  say  his  conversation  indicated  that  he  in- 
tended to,  it  is  plain  a  delivery  would  not  have  been  ac- 
complished, for  the  reason  that  he  would  have  retained 
the  power  of  recalling  the  instrument,  and  title  could 
not  have  passed.  But,  if  it  ever  was  his  intention  to  de- 
posit the  deed  in  the  bank  subject  to  his  subsequent  di- 
rections, he  abandoned  it ;  for  he  finally  placed  it  in 
the  hands  of  Charles  Hallgarth,  his  brother  and  partner 
in  business.  His  conversation  prior  to  this  time  would 
seem  to  indicate  that  it  was  his  purpose  to  retain  control 
of  it,  and  that  it  should  not  pass  from  him  absolutely 
while  he  lived.  The  fact,  however,  that  he  handed  the 
deed  to  the  grantee,  with  a  direct  assertion  that  he 
deeded  her  his  land,  is  of  much  significance,  and  is  in- 
dicative of  a  present  transfer.  True,  she  returned  the 
deed,  and  the  purpose  of  its  return  is  not  fully  explained. 
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Later,  he  handed  it  to  Charles  Hallgarth,  with  the  di- 
rection that  he  should  take  care  of  it  until  after  his 
death,  and  then  have  it  recorded.  The  instruction  was 
direct,  plain,  and  specific.  There  was  no  alternative 
condition  imposed,  and  the  transaction  at  that  specific 
juncture  would  indicate  that  the  deceased  supposed  he 
had  done  an  act  which  constituted  a  final  adjustment  of 
his  business  affairs,  and  that  nothing  else  was  necessary 
upon  his  part  for  its  complete  accomplishment.  Such  a 
delivery  to  Charles  Hallgarth,  as  his  agent,  would  have 
been  perfectly  consistent  with  the  idea  of  recalling  the 
deed  at  any  time  he  saw  fit,  but,  if  otherwise,  the  direc- 
tions would  be  indicative  of  an  absolute  delivery.  There 
are  some  things  to  induce  the  belief  that  he  was  dealing 
with  Charles  as  his  agent.  Charles  was  his  partner  in  bus- 
iness, and  a  person  in  whom  he  apparently  had  full  con- 
fidence, and  he  did  not  wish  to  tie  him  up  by  entailing  a 
settlement  of  his  estate  in  probate  ;  so  it  is  perfectly  con- 
sistent with  the  idea  of  recalling  the  deed  at  his  pleasure 
that  he  should  place  it  in  the  hands  of  Charles  as  his 
agent. 

Mrs.  Hallgarth,  however,  testifies  that  he  delivered 
the  deed  to  Charles  to  put  away  for  her,  and  this  is  con- 
sistent with  the  idea  of  a  delivery  of  the  deed  at  the  time 
he  handed  it  to  her,  remarking,  in  substance,  that  he 
deeded  her  his  land.  Mrs.  Hallgarth  seemed  to  think 
the  understanding  was  that  the  deed  was  to  take  effect 
only  in  case  of  Sib.  Hallgarth's  death,  but  there  was 
some  confusion  in  her  mind  about  it,  while  Charles  says 
it  was  delivered  to  him  without  any  attendant  conditions 
except  the  direction  that  he  take  care  of  it  and  have  it 
recorded  after  his  death.  When  asked  if  he  would  have 
returned  the  deed  to  Sib.  if  he  had  recovered  and  wanted 
it  back,  he  answered  that  he  would ;  but  what  he  would 
have  done  under  contingencies  that  did  not  arise  is  sig- 
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nificant  only  of  the  feeling  that  the  parties  entertained 
for  each  other,  and  not  that  he  was  under  any  obligation 
to  do  so.  It  may  have  been  that,  if  Sib.  had  recovered, 
Charles  and  wife  would  have  been  willing  to  reinvest 
him  with  the  property.  But  there  was  no  recovery,  and 
the  deceased  was  satisfied  at  the  time  that  he  could  not 
get  well.  The  contingency  of  getting  well  was  very 
slight  in  his  mind,  and  it  is  not  altogether  apparent  that 
it  was  seriously  considered  as  a  factor  in  the  transaction. 
He  never  said  a  word  about  the  deed  subsequently,  nor 
did  he  assert  ownership  or  control  over  the  property  in 
any  form,  but,  on  the  contrary,  treated  the  transaction 
as  accomplishing  the  final  adjustment  of  his  business 
affairs.  While  his  intention  is  not  entirely  clear,  from 
the  surrounding  and  attendant  circumstances,  and  from 
what  he  himself  said  and  did,  we  are  forcibly  impressed 
that  the  act  of  handing  the  deed  to  Mrs.  Hallgarth,  and 
the  attendant  expression  that  he  deeded  her  his  land, 
evinced  a  purpose  to  effect  a  present  delivery ;  and  that 
his  subsequent  act  of  placing  the  deed  in  the  care  of 
Charles,  to  be  recorded  after  his  death,  was  for  her  use 
and  benefit,  but  with  a  design  to  place  it  within  the 
power  of  Charles,  in  obedience  to  the  wish  of  the  de- 
ceased, to  protect  it  from  record  until  after  his  death. 
We  are  impelled,  therefore,  to  hold  that  an  absolute  de- 
livery of  the  deed  was  accomplished,  which  took  effect 
at  the  instant  of  delivery.  For  cases  of  some  analogy  in 
support  of  the  holding,  see  Hoffmire  v.  Martin,  29  Or.  240 
(45  Pac.  754)  ;  Brown  v.  Wester  field,  47  Neb.  399  (53  Am. 
St.  Rep.  532,  66  N.  W.  439) ;  Ilinson  v.  Bailey,  73  Iowa, 
544  (5  Am.  St.  Rep.  700,  35  N.  W.  626) ;  Bury  v.  Young, 
98  Cal.  446  (35  Am.  St.  Rep.  186,  33  Pac.  338)  ;  Trash  v. 
Trash,  90  Iowa,  318  (48  Am.  St.  Rep.  446,  57  N.  W.  841)  ; 
S neathm  v.  Sneathea,  104  Mo.  201  (24  Am.  St.  Rep.  326, 
16  S.  W.  497). 
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This  requires  a  reversal  of  the  decree  entered  in  the 

court  below,  and  a  dismissal  of  the  complaint ;  and  it  is 

so  ordered. 

Reversed. 


Decided  at  Pendleton,  13  August;  rehearing  denied  17  October,  1888. 
FARMERS'  BANK  v.  KEY. 

[54Pac.  206] 

1.  Appealable  Order.— An  Intermediate  order  dissolving  an  attachment  is 

not  appealable.     Van  Voorhies  v.  Taylor,  21  Or.  247,  followed. 

2.  Appeal  From  Only  Part  of  Judgment.— A  law  judgment  is  not  severa- 

ble, so  that  if  a  party  wishes  to  appeal  at  all  he  must  appeal  from  the  entire 
Judgment,  and  the  supreme  court,  under  sections  544  and  545  of  Hill's  Ann. 
Laws,  can  make  such  orders  as  may  be  appropriate  concerning  both  final  and 
interlocutory  proceedings.  Van  Voorhies  v.  Taylor,  24  Or.  247,  and  liwth  v. 
Mitchell,  28  Or.  92,  applied. 

From  Umatilla :     Stephen  A.  Lowell,  Judge. 

Actions  by  the  Farmers'  Bank  of  Weston  against  H. 
Key,  and  against  H.  &  J.  H.  Key  on  promissory  notes. 
Plaintiff  appeals  from  the  judgments  entered. 

Dismissed. 

Mess7%8.  Stillman  &  Pierce  for  appellants. 
Messrs.  Carter  &  Raley  for  respondents. 

Mr.  Justice  Bean  delivered  the  opinion. 

In  January,  1897,  the  plaintiff  brought  an  action 
against  the  defendants  Key  to  recover  upon  a  promissory 
note.  A  writ  of  attachment  was  issued,  and  certain 
shares  in  the  capital  stock  of  plaintiff,  owned  by  the  de- 
fendants, were  attached  by  leaving  a  certified  copy  of  the 
writ,  and  a  notice  specifying  the  property  attached,  with 
the  plaintiff's  cashier  and  secretary.  On  June  14,  1897, 
the  attachment  was,  on  motion  of  the  defendants,  dis- 
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solved  by  the  court  below,  on  the  ground  that  the  plain- 
tiff could  not  be  garnished  in  an  action  brought  by  itself. 
On  the  2d  of  July  the  plaintiff  moved  to  vacate  and  can- 
cel such  order,  and  on  the  9th  of  the  same  month  moved 
for  a  judgment  by  default  against  the  defendants,  and 
for  an  order  for  the  sale  of  the  attached  property.  On 
July  26th  the  court  overruled  the  motion  to  vacate,  and 
so  much  of  the  motion  for  a  default  as  prayed  for  an 
order  for  the  sale  of  the  attached  property ;  but  in  all 
other  respects  the  latter  motion  was  allowed,  and  a  judg- 
ment entered  accordingly  for  the  amount  prayed  for  in 
the  complaint. 

On  December  13,  1897,  the  plaintiff  attempted  to  ap- 
peal by  serving  and  filing  a  notice,  which,  after  the 
venue,  title,  and  address  to  the  defendants  and  their  at- 
torneys, is  as  follows  :  il  You  will  please  take  notice  that 
the  above-mentioned  plaintiff  appeals  to  the  supreme 
court  of  the  state  of  Oregon  from  that  judgment  and 
order  entered  in  the  circuit  court  of  the  state  of  Oregon 
for  Umatilla  County,  in  the  above-entitled  action,  on  the 
fourteenth  day  of  June,  A.  D.  1897,  which  judgment 
and  order  is  in  form  and  words  substantially  as  follows, 
towit :  '  It  is  therefore  now  here  ordered  by  the  court 
that  all  the  shares  of  capital  stock  of  the  Farmers'  Bank 
of  Weston  mentioned  in  the  sheriff's  return,  and  in  the 
return  of  C.  M.  Pierce,  cashier  and  secretary  of  the 
Farmers'  Bank  of  Weston,  aforesaid,  on  the  writ  of 
garnishment  and  writ  of  attachment,  to  which  said  writ 
of  garnishment  is  attached,  be,  and  the  same  are  hereby, 
released  from  any  and  all  lien  or  supposed  lien  of  at- 
tachment and  garnishment  in  this  action,  and  as  to  said 
shares  of  stock  the  attachment  and  garnishment  of 
plaintiff  is  hereby  dissolved,  but  no  further.'  And  from 
that  part  of  the  judgment  and  order  of  the  circuit  court 
of  the  state  of  Oregon  made  and  entered  in  the  above- 
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entitled  action  on  the  twenty-sixth  day  of  July,  A.  D. 
1897,  in  form  and  words  substantially  as  follows,  towit : 
4  It  is  considered,  ordered,  and  adjudged :  (1)  That 
the  motion  filed  herein  on  the  second  day  of  July,  A.  D. 
1897,  and  moving  the  court  to  set  aside  and  vacate  the 

certain  order  of  this  court  made  herein  on  the day 

of  June,  A.  D.  1897,  directing  that  certain  shares  of  the 
capital  stock  of  the  Farmers'  Bank  of  Weston  should  be 
released  from  any  and  all  lien  of  attachment  and  gar- 
nishment in  this  action,  is  overruled  and  denied.  (2) 
It  is  further  ordered  and  adjudged  that  that  part  of  the 
motion  herein  filed  on  the  ninth  day  of  July,  A.  D.  1897, 
asking  for  an  order  for  the  sale  of  property  heretofore 
attached  by  garnishment  herein,  towit,  certificates  num- 
bered 40  and  59,  of  the  face  value  of  $1,000  each,  and  of 
the  aggregate  value  of  $2,000,  of  the  capital  stock  of  the 
Farmers'  Bank  of  Weston,  is  overruled  and  denied.' 
And  you  are  hereby  notified  that  said  plaintiff  hereby 
appeals  from  the  whole  and  every  part  of  each  of  said 
orders  and  judgment,  and  upon  this  appeal  the  plaintiff 
relies  upon  the  following  errors,  towit :  [Setting  out  as 
eiTor  (1)  the  order  of  June  14,  1896,  dissolving  the  at- 
tachment ;  and  (2)  the  order  of  the  court  of  date  July  26, 
1897,  overruling  the  plaintiff's  motion  to  vacate  the 
former  order,  and  refusing  to  direct  a  sale  of  the  at- 
tached property] . ' ' 

The  defendants  now  move  to  dismiss  the  appeal,  and, 
in  our  judgment,  the  motion  must  be  sustained,  because  : 
First,  the  order  of  June  14,  1897,  dissolving  the  attach- 
ment, is  not  an  appealable  order  (Van  Voorhies  v.  Taylor, 
24  Or.  247,  33  Pac.  380);  and,  second,  the  remaining 
portion  of  the  notice  is  an  attempt  to  appeal  from  a  por- 
tion only  of  an  entire  judgment  at  law, —  a  proceeding 
unauthorized  by  our  statute.  The  judgment  rendered  by 
the  circuit  court  in  favor  of  the  plaintiff  is  an  entirety, 
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and  the  plaintiff  cannot  sever  it,  leaving  the  portion  fa- 
vorable to  itself  in  force  in  the  circuit  court,  and  appeal 
from  the  remainder.  The  statute  does  not  authorize  the 
review  by  the  appellate  court  of  such  a  judgment  by 
piecemeal.  The  appeal  must  bring  up  the  whole  judg- 
ment, in  order  to  give  the  court  jurisdiction  over  any 
part  of  it.  On  such  an  appeal  the  court  may  reverse, 
modify,  or  affirm  the  judgment  appealed  from  in  the  re- 
spect mentioned  in  the  notice,  and  may  also  review  any 
intermediate  order  involving  the  merits,  and  necessarily 
affecting  the  judgment :  Hill's  Ann.  Laws,  §§  544,  545. 
The  proper  practice  in  the  case  at  bar  would  have  been 
for  the  plaintiff  to  have  appealed  from  the  whole  of  the 
final  judgment  in  the  court  below,  assigning  as  error  the 
intermediate  order  dissolving  the  attachment,  and  the 
refusal  of  the  court  to  order  a  sale  of  the  attached  prop- 
erty in  the  judgment,  and  any  other  alleged  error  upon 
which  it  expected  to  rely  on  such  an  appeal.  But  it  can- 
not give  this  court  jurisdiction  to  review  that  portion  ad- 
verse to  it  without  appealing  from  the  whole  judgment : 
Crawford  v.  Roberts,  8  Or.  325;  Sheppard  v.  Yocum,  11 
Or.  234  (3  Pac.  824);  Van  Voorhies  v.  Taylor,  24  Or.  247 
(33  Pac.  380);  Bush  v.  Mitchell,  28  Or.  (92  41  Pac.  155); 
Barklcy  v.  Logan,  2  Mont.  296.  It  follows  that  the  ap- 
peal must  be  dismissed,  and  it  is  so  ordered. 

Dismissed. 

Decided  at  Pendleton,  13  August;  rehearing  denied  17  October,  1898. 
STUBBIiEFIEIiD  v.  IMBI/ER. 

[M  Pac.  198] 

Contracts  —  Statute  of  Frauds.— A  memorandum  signed  by  two  parties  re- 
citing an  agreement  by  the  party  of  the  first  part  to  deliver  certain  pasture 
land  to  the  party  of  the  second  part,  and  an  agreement  by  the  latter  that  the 
party  of  the  first  part  can  have  the  use  of  a  specified  pasture,  is  not  invalid 
on  the  ground  that  it  is  merely  an  unaccepted  offer  by  the  party  of  the  first 
part.  By  signing  it  both  parties  became  bound  by  its  terms  to  give  and  take 
as  therein  provided. 
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From  Wallowa  :    Robert  Eakin,  Judge. 

Action  by  Wm.  K.  Stubblefield  against  A.  E.  Imbler 

for  damages  for  breach  of  a  contract.     Judgment  for 

plaintiff  and  defendant  appeals. 

Affirmed. 

For  appellant  there  was  an  oral  argument  by  Mr.  D. 
W.  Slieahan. 

For  respondent  there  was  an  oral  argument  by  Mr. 
Jos.  A.  Fee. 

Mr.  Justice  Wolverton  delivered  the  opinion  of  the 
court. 

This  is  an  action  based  upon  a  writing,  of  which  the 
following  is  a  copy:    "Imnaha,  April  20th,  1895.     I, 
William  K.  Stubblefield  and  Mickle  Stubblefield,  parties 
of  the  first  part,  and  Dishman  Bros,  and  A.  E.  Imbler, 
parties  of  the  second  part,  do  enter  into  the  following 
agreement,    towit :    We,   William  K.   Stubblefield   and 
Mickle  Stubblefield,  parties  of  the  first  part,  do  agree  to 
deliver  all  our  range  inclosed  in  pasture  on  Horse  Creek, 
of  Wallowa  County,  Oregon,  to  the  parties  of  the  second 
part,  except  the  land  now  inclosed  for  farming  purposes, 
for  the  consideration  of  $100.00  per  year  for  the  period 
of  two  years,  commencing  at  the  date  of  this  agreement 
and  ending  April  20th,  1897,  the  same  to  be  paid  on  or 
before  October  1st,  of  each  year;  and,  further,  we,  the 
parties  of  the  first  part,  agree  to  deliver  to  the  parties  of 
the  second  part  during  said  time  all  the  hay  that  we 
raise  each  year  on  our  bench  land,  except  what  is  re- 
quired to  fill  our  log  barn  full  and  eleven  tons  additional, 
all  to  be  well  stacked,  for  the  consideration  of  $10  per 
ton,  on  or  before  October  1st  of  each  year  (the  hay  to  be 
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measured  thirty  days  after  stacking).  We,  the  parties 
of  the  second  part,  do  agree  that  the  parties  of  the  first 
part  can  have  the  use  of  the  big  pasture  for  their  home 
stock.  Witness  our  hands  and  seals.  Mickle  Stubble- 
field.  [Seal.]  W.  K.  Stubblefield.  [Seal.]  A.  E. 
Imbler.  [Seal.]  Dishman  Bros.  [Seal.]"  It  is  al- 
leged that  defendants  accepted  said  contract,  and  com- 
plied with  its  terms  and  conditions  as  it  pertains  to  the 
first  year's  use  of  the  range  and  hay  product  from  the 
bench  land,  but  that  they  refused  to  accept  the  pasturage 
or  the  hay  raised  by  plaintiff  upon  said  bench  land  for 
the  second.  Relief  is  prayed  accordingly,  and  recovery 
had  by  plaintiffs. 

The  sufficiency  of  the  complaint  was  challenged  by 
demurrer,  and  the  only  question  here  arises  upon  the 
court's  action  in  overruling  the  same.  Two  points  are 
urged  in  support  of  the  demurrer  :  (1)  That  the  contract 
does  not  fulfill  the  requirements  of  the  statute  of  frauds, 
in  that  it  does  not  state  the  agreement  of  the  defendants  ; 
and  (2)  that  it  lacks  in  mutuality.  The  latter  is  com- 
prehended by  the  first,  for,  if  the  contract  states  an 
agreement  on  the  part  of  the  defendants,  then  it  is 
mutual,  as  it  clearly  expresses  an  undertaking  on  the 
part  of  the  parties  of  the  first  part.  The  argument  is 
that  the  writing  contains  merely  $n  offer  on  the  part  of 
the  plaintiffs,  which  is  not  binding  upon  the  defendants 
until  accepted  by  them ;  but  the  complaint  alleges  that 
they  accepted  the  contract.  If  such  is  the  case,  whether 
verbally  or  in  writing,  there  was  a  valid  contract  be- 
tween the  parties,  and  the  only  question  is  whether  it  is 
provable  in  court  under  the  statute  of  frauds  and  per- 
juries as  against  the  defendants.  It  is  said:  "The 
memorandum  must  show  agreement  on  the  part  of  the 
party  sought  to  be  charged  ;  that  is,  it  must  show  a  con- 
cluded contract  in  so  far  as  he  is  concerned"  :  Clark, 
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Cont.  117.  Chief  Justice  Shaw  says :  "The  contract 
or  memorandum  must  express  the  substance  of  the  con- 
tract with  reasonable  certainty  either  by  its  own  terms 
or  by  reference  to  some  other  deed,  record  or  other  matter 
from  which  it  can  be  ascertained  with  like  reasonable 
certainty.  The  statute  is  intended  as  a  shield.  No  par- 
ticular forms  are  required,  and  it  looks  at  the  substance 
of  the  contract.  It  requires  a  note  or  memorandum  of 
the  contract,  not  a  detail  of  all  its  particulars  :  Atwood  v. 
Cobb,  16  Pick.  227  (26  Am.  Dec.  657). 

In  an  early  case  in  Massachusetts  assumpsit  was  de- 
clared against  the  purchasers  of  cotton,  and  the  following 
memorandum  was  offered,  and  held  sufficient  under  the 
statute  to  charge  them  with  the  price,  viz. : 

"  Hartshorn  and  Arnold,  of  Providence.  December 
13,  1813.  I  sold  to  the  above  gentlemen  39  bales  upland 
cotton,  at  40  cents, —  60  days  for  approved  security.  Silas 
Penniman. 

"Bill  to  be  made  out  in  the  names  of  Hartshorn  &  Arnold, 
Weeden  &  Billings,  and  Andrew  Taylor." 

It  was  proved  that  the  portions  of  the  memorandum 
appearing  in  italics  were  in  the  handwriting  of  Harts- 
horn, and  the  remainder  in  the  handwriting  of  Pen- 
niman, the  plaintiff.  Parker,  C.  J.,  delivered  the  opin- 
ion of  the  court,  and  held  the  memorandum  sufficient  to 
bind  the  defendants,  and  as  it  respects  the  question  of 
mutuality  he  said  :  "  It  is  also  said  that  the  memoran- 
dum is  defective,  because  it  does  not  appear  that  the 
obligation  was  mutual,  no  counterpart  being  signed  by 
the  vendor,  and  no  legal  means  of  enforcing  the  bargain 
against  him  existing.  But  this  objection  has  no  weight. 
The  bargain  was  undoubtedly  mutual,  although  the  par- 
ties might  not  have  been  equally  vigilant  in  obtaining  the 
legal  written  evidence  to  prove  it.     The  defendants  were 

88  Or.- 29. 
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the  party  to  be  charged  by  the  memorandum,  and  it  is 
signed  by  them.  They  should  have  taken  care  to  have 
procured  one  from  the  other  party..  Indeed,  it  cannot  be 
ascertained  from  the  facts  reported  that  they  have  not 
such  a  memorandum.  In  the  case  before  referred  to  it 
was  settled  that  the  signature  of  one  of  the  parties  was 
sufficient  to  charge  him:"  Penniman  v.  Hartshorn,  13 
Mass.  87,  90.  See,  also,  Egerton  v.  Mathews,  6  East,  307, 
referred  to  in  the  opinion. 

In  Johnson  v.  Dodgson,  2  Mees.  &  W.  653,  the  defend- 
ant wrote  the  following  memorandum  in  a  sample  book 
of  his  own,  and  retained  it  in  his  possession,  viz. : 
"Leeds,  19th  October,  1836.  Sold  John  Dodgson,  27 
pockets  Playsted,  1836,  Sussex,  at  103s.  The  bulk  to 
answer  the  sample.  4  pockets  Selme,  Beckley's  at  95s. 
Samples  and  invoice  to  be  sent  per  Rockingham  coach. 
Payment  in  bankers'  at  two  months.  Signed  for  John- 
ston, Johnston  &  Co.  D.  Morse," — and  it  was  held  suf- 
ficient to  bind  him  under  the  statute  of  frauds.  To  the 
same  effect,  see  Salmon  Falls  Manufacturing  Co.  v.  God- 
dard,  55  U.  S.  (14  How.)  446;  Drury  v.  Young,  58  Md. 
546.  Within  the  range  of  these  authorities  the  memor- 
andum in  question  would  appear  to  be  quite  sufficient. 
It  shows  with  definiteness  and  particularity  the  agree- 
ments of  the  parties,  and  is  signed  by  defendants,  the 
parties  to  be  charged.  For  what  purpose  did  they  sign 
the  agreement  if  it  was  not  that  they  intended  to  be  bound 
by  it?     Such  is  certainly  the  legal  effect,  and  it  fills  the 

requirements  of  the  statute  of  frauds. 

Affirmed. 
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Decided  18  April;  rehearing  denied  20  June,  1808. 
PERHAM  v.  PORTLAND  ELECTRIC  CO. 

(40  L.  R.  A.  799;  58  Pac.  14.) 

Action  for  Death  by  Wrongful  Act.— The  right  conferred  by  sections  860 
and  371,  Hill's  Ann.  Laws,  permitting  a  personal  representative  to  maintain 
an  action  for  decedent's  wrongful  death  Is  an  entirely  new  one  conferred  by 
the  statute,  and  is  based  on  the  death  of  the  injured  person,  not  on  the  injury 
that  caused  it,  so  the  right  of  action  exists  though  the  decedent  may  have 
been  instantly  killed. 

Death  by  Wrongful.  Act— Want  of  Relatives.— The  fact  that  there  are 
no  surviving  relatives  or  creditors  of  a  person  killed  by  a  wrongful  act  or 
omission  does  not  preclude  a  right  of  action  by  the  personal  representatives 
under  Hill's  Ann.  Laws,  gg  309, 871,  making  the  recovery  assets  of  the  estate. 

Negligence  in  Placing  Electric  Wires.— The  owner  of  electric  wires  car- 
rying a  dangerous  current  Is  chargeable  with  negligence  in  stringing  them 
over  a  bridge  so  near  the  top  of  it  that  It  is  Impossible  to  make  repairs  on  the 
bridge  without  coming  in  contact  with  them. 

Idem.—  A  workman  engaged  in  repairing  a  bridge  over  which  electric  wires  with 
an  apparently  safe  insulation  are  strung,  where  he  must  come  in  contact  with 
them  In  performing  his  work,  has  a  right  to  assume  that  contact  with  them 
will  not  be  dangerous. 

Idem.—  Placing  electric  wires  known  to  be  dangerous  at  a  place  where  others  are 
lawfully  entitled  to  be  constitutes  negligence. 

Electric  Wires  — Imperfect  Insulation.— The  apparent  perfect  insulation 
of  electric  wires,  which  is  calculated  to  deceive  and  to  cause  one  unfamiliar 
with  the  facts  to  suppose  them  safe,  when  the  wires  are  placed  where  persons 
in  the  performance  of  their  duties  may  come  in  contact  with  them,  amounts 
to  an  invitation  to  them  to  risk  contact  therewith. 

Question  for  Jury— Care  to  Avoid  Injury.— Whether  a  person  exercised 
due  care  to  prevent  injury  from  electric  wires  is  a  question  for  the  Jury. 

Harmless  Error.— In  an  action  for  negligently  causing  death,  a  refusal  to 
charge  that  exemplary  damages  cannot  be  recovered  is  harmless  where  none 
were  asked. 

Instruction  to  Jury.— Verbal  inaccuracy  of  a  charge  to  the  Jury  will  not  re- 
quire a  reversal,  if  the  charge  as  a  whole  fairly  and  accurately  presents  the 
law  applicable  to  the  facts. 

Care  Required  of  Electric  Companies.— The  care  demanded  of  electric 
companies  must  be  commensurate  with  the  danger,  and,  where  the  wires 
carry  a  highly  dangerous  current  of  electricity,  the  law  requires  the  utmost 
degree  of  care  In  the  construction,  inspection  and  repair  of  the  wires  so  as  to 
keep  them  harmless  at  places  where  persons  are  liable  to  come  in  contact 
with  them. 

Witness'  Fees  and  Mileage  as  Costs.— A  party  who  Is  entitled  to  his  costs 
may  recover  as  disbursements  the  mileage  and  per  diem  of  a  material  witness, 
residing  in  the  state,  who  attended  the  trial  at  his  request,  but  without  hav- 
ing been  served  with  a  subpoena. 
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From  Multnomah  :     E.  D.  Shattuck,  Judge. 

Action  by  W.  T.  Perham,  as  administrator  of  the  estate 

of  N.  C  .'Perham,  deceased,  against  the  Portland  General 

Electric  Company,  which  resulted  in  a  judgment  for 

$4,500  in  favor  of  plaintiff. 

Affirmed  . 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Frederick  V.  Holman,  Richard  Williams  and 
Emmet  B.  Williams. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  Harry  Wildey  Hogue,  William  Wallace 
Thayer  and  Sanderson  Reed. 

tMR.  Justice  Bean  delivered  the  opinion  of  the  court. 

This  action  is  brought  under  section  371  of  Hill's  Ann. 
Laws  to  recover  damages  for  the  death  of  plaintiff's 
intestate,  caused  by  the  alleged  negligence  of  the  defend- 
ant company.  The  facts,  which  are  practically  undis- 
puted, are  that  on  September  27,  1893,  the  plaintiff's 
intestate,  an  employee  of  the  East-Side  Railway  Com- 
pany, a  corporation  owning  and  operating  a  suburban 
railway  between  Portland  and  Oregon  City,  was  killed 
while  engaged  in  repairing  its  bridge  across  the  Clack- 
amas River  by  coming  in  contact  with  wires  owned  and 
used  by  the  defendant  company  for  the  transmission  of 
electricity  from  its  station  in  Oregon  City  to  its  cus- 
tomers in  the  City  of  Portland,  and  which  were  suspended 
over  and  horizontal  with  such  bridge.  This  bridge  is 
described  by  the  witnesses  as  a  Howe  truss  with  half- 
hip  connections,  22  feet  wide,  and  the  distance  between 
the  top  and  bottom  chords  is  35  feet.  Near  the  ends  of 
each  top  chord  are  four  vertical  iron  rods  with  nuts  and 
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washers,  connecting  the  top  and  bottom  chords,  and  the  • 

top  chords  are  connected  together  by  6x8  lateral  braces 
set  on  edge,  crossing  each  other  in  the  shape  of  the  letter 
X,  and  also  by  iron  rods,  about  an  inch  in  diameter,  at 
either  extremity.  The  main  end  braces  of  the  bridge 
run  from  the  ends  of  the  top  chords  to  the  outer  ends  of 
the  bottom  chords  at  an  angle  of  45  degrees,  and  are 
connected  together  by  cross  braces  similar  to  the  top  lat- 
eral braces,  and  also  by  two  timbers  5i  by  9i  inches, 
called  "  strut  braces/'  placed  horizontally  above  and 
below  the  cross  braces.  The  upper  strut  brace  is  4i 
inches  below  the  under  side  of  the  top  chord,  or  20£ 
inches  below  the  upper  surface  thereof,  and  the  most 
southerly  lateral  rods  connecting  the  top  chords  of  the 
bridge  is  22  inches  north  thereof,  and  13  inches  higher 
than  its  upper  surface.  Under  a  license  from  the  rail- 
way company,  the  defendant  had,  at  the  time  of  the 
accident,  10  wires  strung  lengthwise  and  35  inches  above 
the  top  of  the  bridge,  which  were  attached  to  pins  in 
cross  braces  or  arms  extending  from  one  side  of  the 
bridge  to  the  other,  and  supported  by  standards  resting 
on  the  top  chords.  The  wires  were  placed  1  foot  apart, 
except  the  two  on  the  west  side,  between  which  there  was 
a  space  of  2  feet. 

On  the  fifteenth  of  September,  1893,  the  railway  com- 
pany sent  a  gang  of  men  under  charge  of  a  foreman  to 
repair  the  bridge,  and  they  were  engaged  in  such  work 
until  some  time  in  the  following  month.  While  thus 
engaged,  it  became  necessary  to  tighten  the  nuts  on  the 
vertical  rods  connecting  the  top  and  bottom  chords,  and, 
as  this  could  not  be  done  on  the  south  end  of  the  bridge 
without  moving  the  arm  or  brace  to  which  the  electric 
wires  were  attached,  the  foreman  telephoned,  on  the 
morning  of  the  twenty-seventh  of  September,  to  the 
office'of  the  railway  company  in  Portland,  asking  that  a 
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lineman  be  sent  out  to  detach  the  wires,  so  that  the  arm 
could  be  moved,  but,  as  the  company  neglected  to  do  so, 
he  concluded  to  go  on  with  the  work  and  do  the  best  he 
could.  He  thereupon  directed  the  deceased  and  three 
other  workmen  to  go  up  on  top  of  the  bridge  and  tighten 
the  nuts  on  the  rods  with  a  large  wheel  wrench  7  feet 
and  8  inches  in  diameter.  The  wheel  part  of  this  wrench 
was  some  16  or  16  inches  above  the  socket  which  fitted 
on  the  nut,  and  the  wrench  was  operated  by  workmen 
sitting  outside  of  the  wheel  on  the  chords  or  braces  of 
the  bridge,  or  boards  placed  thereon.  Before  working  in 
and  among  the  wires,  the  workmen  examined  them,  and, 
finding  that  they  were  covered  with  the  insulating  ma- 
terial in  common  use,  and  that  such  covering  was  un- 
broken, and  apparently  in  good  condition,  and  receiving 
no  injurious  effect  from  handling  them,  concluded  that 
they  were  safe.  At  the  time  this  examination  was  made 
the  wires  were  what  are  called  "dead  wires,"  as  the 
electric  current  was  shut  off  about  8  o'clock  in  the  morn- 
ing and  not  turned  on  again  until  about  4  in  the  after- 
noon, but  of  this  fact  the  workmen  were  ignorant,  and 
they  supposed  and  believed  that  the  wires  were  live  wires 
all  the  time,  and  that  the  reason  they  were  harmless  was 
because  of  the  insulation.  Along  in  the  afternoon,  the 
deceased  and  his  fellow  workmen,  having  completed  the 
work  at  the  north  end  of  the  bridge,  proceeded  to  the 
south  end  for  the  purpose  of  tightening  the  rods  on  that 
end,  but,  being  unable  to  place  the  wheel  wrench  on  the 
nuts  because  of  the  standard  which  supported  the  cross 
bar  to  which  the  wires  of  the  defendant  company  were 
attached,  they  were  directed  by  the  foreman  to  move  it 
out  of  the  way.  At  this  time  the  two  wires  on  the  west 
side  of  the  bridge  were  live  wires,  but  this  fact  was  un- 
known to  the  workmen.  They  proceeded  to  detach  a 
sufficient  number  of  the  wires,  beginning  at  the  east  side 
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of  the  bridge,  to  enable  them  to  move  the  east  end  of  the 
south  standard  or  support  a  sufficient  distance  north  to 
permit  the  use  of  the  wheel  wrench ;  and  after  taking 
out  the  lag  screws,  which  fastened  the  standard  to  the 
top  chord,  the  deceased  was  directed  by  the  foreman  to 
cross  over  to  the  west  side  of  the  bridge  to  a  hand  line 
and  draw  up  the  tools  necessary  to  be  used  in  fastening 
the  standard  out  of  the  way  of  the  wrench.  In  obedience 
to  this  order,  he  started  to  walk  over  on  one  of  the  top 
lateral  braces,  stepping  over  the  wires  and  steadying 
himself  by  touching  them  with  his  hands,  and  when  he 
reached  the  two  west  wires,  which  were  carrying  at  that 
time  5,000  volts  of  electricity,  he  accidentally  took  hold 
of  both  wires  at  the  same  time,  and  the  entire  force  of 
the  current  passed  through  his  body,  killing  him  in- 
stantly. 

The  complaint  alleges ;  That  at  the  time  the  defend- 
ant so  placed  its  wires  over  the  bridge  of  the  railway  com- 
pany it  well  knew  it  would  be  necessary  from  time  to 
time  for  such  company  to  cause  the  bridge  to  be  repaired, 
and  for  persons  to  work  upon  the  top  chords  and  braees 
thereof ;  but,  notwithstanding  such  knowledge,  it  care- 
lessly and  negligently  strung  its  wires  only  2i  feet  above 
such  chords  and  braces,  and  in  such  a  manner  that  it  was 
not  possible  or  practicable  for  persons  to  work  upon  such 
bridge  without  coming  in  contact  with  and  handling  the 
same ;  and  that  it  carelessly  and  negligently  failed  and 
omitted  to  protect  or  cover  the  wires,  and  particularly 
the  two  west  ones,  with  safe  or  sufficient  insulating  ma- 
terial, and  that  it  carelessly  and  negligently  permitted 
the  covering  used  thereon  to  become  worn,  defective,  and 
wholly  insufficient  to  render  them  safe  to  persons  coming 
in  contact  therewith  ;  that  it  knew  the  bridge  was  being 
repaired  during  all  the  times  referred  to,  and  particularly 
on  the  twenty-seventh  day  of   September,  and  that  it 
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might  be  necessary  at  any  time  between  the  hours  of  7 
o'clock  in  the  morning  and  5  :30  o'clock  in  the  afternoon 
of  that  day  for  the  workmen  to  move  about  among  and 
come  in  contact  with  its  wires,  and  that  it  was  not  pos-. 
sible  or  practicable  for  them,  nor  for  anyone,  to  go  upon 
or  work  upon  the  top  chords  or  the  top  lateral  braces 
without  so  doing ;  and  that  it  also  knew  that  the  de- 
ceased was  engaged  in  the  work  of  tightening  the  verti- 
cal rods  during  the  afternoon  of  the  27th,  an^l  that  he 
was  necessarily  moving  about  among  and  coming  in  con- 
tact with  and  handling  the  wires,  but  that,  notwithstand- 
ing such  facts,  it  carelessly  and  negligently  caused  and 
permitted  a  high  and  dangerous  current  of  electricity  to 
be  turned  into  the  two  wires  nearest  the  west  side  of  the 
bridge  at  about  4  :20  o'clock  in  the  afternoon,  without 
notice  or  knowledge  to  the  deceased  or  any  of  his  fellow 
workmen  ;  and  that  the  deceased,  while  engaged  m  the 
performance  of  his  duties  and  exercising  due  care  and 
caution,  and  without  any  fault  on  his  part,  came  in  con- 
tact with  said  wires,  and  was  instantly  killed ;  that  all 
the  workmen  on  the  bridge,  including  the  deceased  and 
foreman,  thought  and  believed  it  was  perfectly  safe  for 
them  to  move  about  among  and  touch  and  handle  the 
wires  referred  to,  because  the  same  seemed  to  be  insu- 
lated, but  they  had  no  knowledge  of  the  time  the  current 
was  turned  into  the  wires,  but  thought  and  believed  they 
were  charged  with  electricity  and  were  live  wires  at  all 
times.  Then  alleges  the  appointment  of  the  plaintiff  as 
administrator  of  the  estate  of  deceased,  and  upon  the 
question  of  damages  avers  :  "That  said  Nathaniel  Carl 
Perham  at  the  time  of  his  death  was  twenty -five  years 
and  six  months  old,  unmarried,  strong,  healthy,  temper- 
ate, industrious,  frugal,  of  good  intelligence  and  business 
capacity,  and  was  a  skillful  carpenter  and  bridge  car- 
penter and  contractor,  and  was  earning  and  receiving 
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wages  at  the  rate  of  $3  per  day,  and  would,  if  he  had  con- 
tinued to  live  during  the  ordinary  period  of  life,  have 
continued  to  earn  and  receive  the  same  and  even  greater 
wages  for  his  services,  and  would  have  accumulated  prop- 
erty and  estate  to  the  present  value  of  $20,000,  and  that 
by  reason  of  his  death,  occasioned  by  the  negligence  and 
wrongful  acts  and  omissions  of  the  defendant,  as  herein- 
before set  forth,  plaintiff,  as  administrator  of  said  estate, 
has  been  injured  and  damaged  in  the  sum  of  $20,000;" 
and  prays  for  judgment  against  defendant  for  the  sum 
of  $5,000  being  the  limit  of  a  recovery  permitted  by  the 
statute. 

The  defendant,  by  its  answer,  admits  that  at  the  time 
it  placed  its  wires  on  and  along  the  bridge  in  question  it 
knew  that  it  would  be  necessary  to  repair  the  bridge  from 
time  to  time,  and  that  in  doing  so  persons  would  be  re- 
quired to  go  and  be  upon  the  top  chords  and  top  lateral 
braces  thereof,  but  it  denies  that  its  wires  were  so  placed 
that  it  would  be  necessary  for  such  persons  to  come  in 
contact  therewith,  or  move  about  among  or  handle  the 
same,  or  that  it  failed  or  omitted  to  protect  or  cover  its 
wires  with  proper  or  sufficient  insulating  material,  or 
that  it  permitted  the  covering  used  to  become  worn  or 
defective.  But  it  alleges  that  it  is  impracticable  to  insu- 
late wires  carrying  such  a  high  voltage  as  was  carried 
over  the  wires  in  question  so  that  they  will  not  be  dan- 
gerous to  the  life  of  persons  coming  in  contact  with  two 
of  them  at  the  same  time ;  that  all  of  its  wires  were 
attached  by  proper  and  sufficient  glass  insulators  to 
wooden  cross  bars  or  arms  at  a  height  of  not  less  than  2 
feet  and  10  inches  above  the  top  chords  and  top  lateral 
braces  of  the  bridge,  and  were  new  and  perfect  wires, 
and  the  insulating  used  thereon  was  in  perfect  order  and 
condition.  It  is  further  alleged  that  the  deceased  was 
guilty  of  contributory  negligence  in  attempting  to  step 
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over  the  wires  in  crossing  the  bridge,  but  that  he  should 
have  passed  under  them,  either  by  creeping  along  on  top 
of  the  lateral  braces  or  by  crossing  on  the  strut  brace  at 
the  south  end  of  the  bridge,  which  was  about  4i  feet 
below  the  wires.  The  reply  put  in  issue  the  material 
allegations  of  the  answer,  and  a  trial  resulting  in  a  ver- 
dict and  judgment  in  favor  of  the  plaintiff,  the  defendant 
appeals,  alleging  as  error  :  First,  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  ; 
second,  that  the  court  erred  in  overruling  its  motion  for 
a  nonsuit ;  and,  third,  that  the  court  erred  in  the  giving 
and  refusal  of  certain  instructions  to  the  jury. 

It  is  claimed  at  the  outset  that  the  action  cannot  be 
maintained,  because  the  statute  under  which  it  is  brought 
is  a  survival  statute,  and,  as  the  complaint  alleges  and 
the  evidence  shows,  that  the  death  of  plaintiff's  intestate 
was  instantaneous.  There  was  no  interval  of  time  be- 
tween the  injury  and  the  death  within  which  the  deceased 
could  have  brought  an  action  for  the  injury,  and  there- 
fore there  was  no  right  of  action  to  survive  to  his  per- 
sonal representatives.  The  statute  provides  that  a  cause 
of  action  arising  out  of  an  injury  to  the  person  dies  with 
the  person,  except  that,  "when  the  death  of  a  person  is 
caused  by  the  wrongful  act  or  omission  of  another,  the 
personal  representatives  of  the  former  may  maintain  an 
action  at  law  therefor  against  the  latter,  if  the  former 
might  have  maintained  an  action,  had  he  lived,  against 
the  latter,  for  an  injury  done  by  the  same  act  or  omis- 
sion. Such  action  shall  be  commenced  within  two  years 
after  the  death,  and  the  damages  therein  shall  not  exceed 
$5,000,  and  the  amount  recovered,  if  any,  shall  be  admin- 
istered as  other  personal  property  of  the  deceased  per- 
son :"  Hill's  Ann.  Laws,  §§  369,  371.  It  is  agreed  that 
at  common  law  there  was  no  remedy  by  way  of  a  civil 
action  for  the  death  of  a  human  being,  and  that  a  cause 
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of  action  arising  out  of  an  injury  to  the  person  died  with 
the  person.  But  the  practical  impossibility  of  securing 
the  punishment  of  mere  carelessness  by  means  of  a  crimi- 
nal action  induced  the  British  Parliament  in  1846  to  pass 
what  is  known  as  "  Lord  Campbell's  Act,"  by  which  a 
civil  remedy  is  given  to  the  personal  representative  of 
one  whose  death  is  caused  by  the  wrongful  act  or  omis- 
sion of  another  for  the  benefit  of  the  widow,  husband, 
parent,  or  child  of  such  person.  This  statute  has  been 
in  substance,  in  one  form  or  another,  incorporated  into 
the  legislation  of  most  of  the  states  of  the  Union,  and 
the  holding  is  quite  universal  that  it  creates  a  new  right 
of  action  for  the  wrongful  death,  which  may  be  main- 
tained whether  it  was  instantaneous  or  consequential. 
1  Sherman  &  ReSfield,  Neg.  §  139  ;  Cooley,  Torts,  p.  264  ; 
and  Seward  v.  The  Vera  Cruz,  L.  R.  10  App.  Cas.  59. 
But  the  contention  for  the  defendant  is  that  the  statute 
of  this  state,  unlike  Lord  Campbell's  act  and  the  stat- 
utes modeled  after  it,  does  not  create  a  new  right  of 
action  for  the  death,  but  is  a  survival  statute  under 
which  the  personal  representatives  of  a  deceased  person 
may  bring  an  action  to  recover  damages  for  the  injury 
which  caused  the  death  in  cases  where  the  party  injured 
was  entitled  to  bring  such  action,  but  died  before  exer- 
cising such  right ;  and  in  support  of  this  view  we  are 
referred  to  Belding  v.  Black  Hills  R.  R.  Co.,  3  S.  D.  369 
(53  N.  W.  750)  ;  Kearney  v.  Boston  R.  R.  Corp.,  9  Cush. 
108;  Bancroft  v.  Boston  R.  R.  Corp.,  11  Allen,  34;  Cor- 
coran  v.  Boston  &  Atl.  R.  R.  Co.,  133  Mass.  507 ;  Riley  v. 
Connecticut  River  R.  R.  Co.,  135  Mass.  292  ;  Mulchahey  v. 
Washburn  Wheel  Co.,  145  Mass.  281  (1  Am.  St.  Rep.  458, 
14  N.  E.  106)  ;  Maher  v.  Boston  &  Atl.  R.  R.  Co.,  158 
Mass.  36  (32  N.  E.  950)  ;  Illinois  Cent.  R.  R.  Co.  v.  Pen^ 
dergrass,  69  Miss.  425  (12  South.  954.) 

But   the  statutes  under  which   these   decisions  were 
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made  are  essentially  different  from  ours.  The  statute 
of  South  Dakota  provides  (Comp.  Laws,  §  5498)  that,  if 
the  life  of  any  person  not  in  the  employment  of  a  rail- 
road company  shall  be  lost  by  reason  of  the  negligence 
or  carelessness  of  the  proprietor  or  proprietors  of  any 
railroad,  his  personal  representatives  may  institute  suit 
to  recover  damages  in  the  same  manner  that  the  person 
might  have  done  for  any  injury  where  death  did  not 
ensue ;  and  (§§  5499)  that,  if  the  life  of  any  person  is 
lost  or  destroyed  by  the  neglect,  carelessness,  etc.,  of 
another  person,  company  or  corporation,  etc.,  the  widow, 
heir  or  personal  representative  of  the  deceased  shall  have 
the  right  to  sue  and  recover  damages  for  the  death  of 
such  person  ;  and  the  court  held,  in  the  case  referred  to, 
that  under  these  provisions  of  the  law  a  personal  repre- 
sentative could  not  recover  for  the  loss  of  the  life  of  his 
intestate,  but  that  such  right  was  conferred  exclusively 
upon  the  widow  or  heir,  and  the  personal  representative 
could  only  recover  such  damages  as  the  deceased  had 
suffered  up  to  the  time  of  his  death.  For  that  reason 
no  action  could  be  maintained  where  the  death  was  in- 
stantaneous. The  supreme  court  of  Kentucky,  however, 
in  Given*  v.  Kentucky  Cent.  R.  R.  Co.,  89  Ky.  231  (12  S. 
W.  257),  reached  a  different  conclusion  under  a  similar 
statute.  The  statute  under  which  the  Massachusetts 
decisions  were  made  provides  that  "the  action  of  tres- 
pass on  the  case,  for  damages  to  the  person,  shall  here- 
after survive,  so  that  in  the  event  of  the  death  of  any 
person  entitled  to  bring  such  action,  or  liable  thereto, 
the  same  may  be  prosecuted  or  defended  by  or  against 
his  executor  or  administrator,  in  the  same  manner  as  if 
he  were  living :"  (Stat.  1842,  chap.  89,  §  1)  ;  and,  as  Mr. 
Chief  Justice  Shaw  says  in  Kearney  v.  Boston  R.  R.  Corp., 
9  Cush.  108,  "  supposes  the  party  deceased  to  have  been 
once  entitled   to  bring  an   action   for  the  injury,  and 
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either  to  have  commenced  the  action  and  subsequently 
died,  or,  being  entitled  to  bring  it,  to  have  died  before 
exercising  that  right."  It  is  therefore  held  in  that  state, 
under  what  Judge  Cooley  characterizes  (Cooley,  Torts, 
p.  264)  as  "  a  somewhat  nice  and  technical  construction 
of  the  statute,"  that  the  action  will  not  lie  when  the 
death  is  instantaneous,  but,  if  there  is  the  slightest  in- 
terval between  the  accident  and  the  death,  it  can  be 
maintained ;  and  that  the  right  does  not  depend  upon 
intelligence,  consciousness,  or  mental  capacity  of  any 
kind  on  the  part  of  the  deceased  after  he  is  injured  and 
before  his  death.  The  Mississippi  statute  declares  that 
"  executors,  administrators  and  collectors  shall  have  full 
power  and  authority  to  commence  and  prosecute  any 
personal  action  whatever,  at  law  or  in  equity,  which  the 
testator  or  intestate  might  have  commenced  and  prose- 
cuted," and  that  "executors  and  administrators  shall 
have  an  action  for  any  trespass  done  to  the  person 
*  *  *  of  their  testator  or  intestate  against  the  tres- 
passer, and  recover  damages  in  like  manner  as  the  tes- 
tator or  intestate  would  have  had  if  living,  and  the 
money  so  recovered  shall  be  assets  and  accounted  for  as 
such  :M  Code,  §§  2078,  2079.  The  court  held  that  the 
purpose  of  the  statute  is  "to  save  to  personal  represen- 
tatives the  right  to  begin  and  carry  on  such  personal 
actions  as  the  deceased  might  have  begun  and  carried 
on  if  he  had  not  died,"  and  that  the  personal  represen- 
tative can  have  no  standing  in  court  where  the  death  is 
simultaneous  with  the  injury,  but  in  such  cases  all  re- 
coverable damages  must  be  sought  by  the  kindred  who 
have  sustained  the  loss. 

It  thus  appears  that  the  statutes  construed  by  the  de- 
cisions relied  upon  by  the  defendant  were,  as  interpreted 
by  the  courts,  in  each  instance  designed  to  prevent  a 
cause  of  action  accruing  to  the  deceased  in  his  lifetime 
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for  an  injury  to  his  person  from  being  defeated  by  his 
subsequent  death,  and  not  to  create  a  new  cause  of  action 
for  the  death.  But  such  is  manifestly  not  the  purpose  or 
effect  of  our  statute.  It  provides  that  when  the  death  of 
a  person  is  caused  by  the  wrongful  act  or  omission  of 
another,  his  personal,  representative  may  maintain  an 
action  therefor, —  that  is,  for  the  death — if  the  deceased 
might  have  maintained  an  action,  had  he  lived,  for  the 
injury  which  caused  the  death.  The  language  of  the 
statute  is  plain  and  its  meaning  obvious.  It  clearly  cre- 
ates a  new  right  of  action  in  favor  of  the  personal  rep- 
resentative for  the  death  itself,  and  not  an  action  founded 
on  survivorship,  or  on  any  cause  of  action  in  favor  of 
the  deceased.  The  death,  and  not  the  injury  from 
which  the  death  results,  is  the  cause  of  action  under  the 
statute,  and  the  personal  representatives  are  entitled  to 
recover  damages  for  the  wrongful  taking  away  of  the 
life  itself ;  and  therefore  it  makes  no  difference  whether 
the  injured  party  was  killed  instantly  or  not.  Nor  does 
it  matter  that  the  damages  recovered  become  assets  of  the 
estate,  to  be  administered  upon  as  other  personal  prop- 
erty of  the  deceased,  and  do  not  go  to  certain  designated 
persons  as  provided  in  Lord  Campbell's  act,  and  in 
many  states  of  this  country.  This  is  but  a  statutory 
direction  as  to  the  disposition  to  be  made  of  the  damages 
to  be  recovered,  and  does  not  determine  the  question  as 
to  whether  the  statute  creates  a  new  right  of  action  or  is 
only  a  survival  statute.  In  the  absence  of  the  statute, 
no  right  of  action  for  the  death  exists  in  favor  of  any 
person,  and  it  was  clearly  competent  for  the  legislature, 
in  creating  this  new  right,  to  make  such  provision  as  to 
the  disposition  of  the  damages  recovered  thereunder  as 
it  might  see  proper. 

The  statutes  of  the  various  states  which  have  in  sub- 
stance adopted  Lord  Campbell's  act  differ  widely  in  this 
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respect,  and  it  has  never  been  suggested,  so  far  as  we  are 
aware,  that  for  this  reason  they  do  not  give  a  cause  of 
action  for  the  death.  And  actions  brought  under  section 
371  have  repeatedly  been  before  this  court  in  one  form  or 
another,  and  it  has  always  been  assumed  that  the  action 
was  for  the  death,  and  that  it  made  no  difference,  either 
in  the  right  to  maintain  it  or  in  the  amount  recovered, 
whether  the  deceased  was  killed  instantly  or  not :  Carl- 
son v.  Oregon  Short  Line  &  R.  R.  Co.,  21  Or.  450  (28  Pac. 
497)  .  And  the  same  construction  has  been  put  upon  the 
statute  by  the  Federal  courts.  In  The  Oregon,  73  Fed. 
846,  Mr.  Justice  Bellinger,  speaking  of  the  effect  of 
section  371,  says:  "The  Oregon  statute,  unlike  that  of 
Louisiana,  does  not  provide  that  causes  of  damage  to 
another  shall  survive  in  case  of  death.  It  is  substan- 
tially like  Lord  Campbell's  act ;  and  in  the  case  of  Seward 
v.  The  Vera  Cruz,  L.  R.  10  App.  Cas.  59,  the  view  held 
was  ( Lord  Blackburn  concurring ) ,  not  that  the  cause  of 
action  survived,  but  that  '  a  totally  new  action  is  given 
against  the  person  who  would  have  been  responsible  to 
the  deceased  if  the  deceased  had  lived  ;  an  action  which, 
as  is  pointed  out  in  Pymy.  Great  Northern  R.  R.  Co. ,  4  Best 
&  S.  396,  is  new  in  its  species,  new  in  its  quality,  new  in 
its  principle,  in  every  way  new,  and  which  can  only  be 
brought  if  there  is  any  person  answering  the  description 
of  the  widow,  parent  or  child,  who,  under  such  circum- 
stances, suffers  pecuniary  loss  by  the  death.'  In  the 
case  of  Pym  v.  Great  Northern  R.  R.  Co.  cited  in  the  fore- 
going quotation,  it  was  argued  in  behalf  of  the  defendant 
that  the  action  maintainable  under  Lord  Campbell's  act 
by  the  personal  representatives  of  a  deceased  person  is 
1  a  mere  continuance  of  that  which  would  have  accrued 
to  the  deceased  if  he  had  lived ;'  but  Erle,  C.  J.,  said : 
*  The  statute,  as  it  appears  to  me,  gives  to  the  personal 
representatives  a  cause  of  action  beyond  that  which  the 
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deceased  would  have  if  he  had  survived,  and  based  on 
different  principles:'  4  Best  &  S.  403.  And  so  in  The 
City  of  Norwalk  (55  Fed.  98),  the  court  considers  the 
right  4a  new  right,'  which  is  'none  the  less  maritime 
because  based  upon  state  legislation,  where  the  subject- 
matter  is  maritime.'  "  And  in  Holland  v.  Brown,  35 
Fed.  43,  Mr.  Justice  Deady  said,  concerning  the  same 
statute:  "The  action  given  by  the  statute  is  for  the 
death  simply.  This  includes,  of  course,  all  such  losses 
to  his  estate,  or  creditors,  and  next  of  kin  to  whom  it 
belongs,  and  for  whose  benefit  the  action  is  allowed,  as 
may  be  fairly  implied  from  the  cessation  of  his  life. 
The  fact  on  which  the  damages  are  computed  is  death 
and  its  consequences,  and  not  its  antecedents  or  cause." 
See  also  Lung  Chung  v.  Northern  Pac.  R.  R.  Co.,  10  Sawy . 
17  (19  Fed.  254),  and  Ladd  v.  Foster,  12  Sawy.  547  (31 
Fed.  827). 

The  statutes  of  Kansas  and  Indiana  are  identical  with 
ours,  except  that  damages  are  allowed  to  the  extent  of 
$10,000,  and  must  inure  to  the  exclusive  benefit  of  the 
widow  and  children,  if  any,  or  next  of  kin.  Mr.  Justice 
Brewer,  in  Hurlbert  v.  City  of  Topeha,  34  Fed.  510,  re- 
ferring to  the  Kansas  statute,  says  it  "gives  a  new  right 
of  action— one  not  existing  before ;  an  action  which  is 
not  founded  on  survivorship  ;  an  action  which  takes  no 
account  of  the  wrong  done  to  the  decedent,  but  one  which 
gives  to  the  widow  or  next  of  kin  damages  which  have 
been  sustained  by  reason  of  the  wrongful  taking  away  of 
the  life  of  the  decedent.  It  makes  no  difference  whether 
the  injured  party  was  killed  instantly  or  lived  months ; 
whether  he  suffered  lingering  pain  or  not ;  whether  or 
not  he  was  put  to  any  expense  for  medical  attendance 
and  nursing.  None  of  these  matters  are  to  be  considered 
in  an  action  under  section  422  ;  and  the  single  question 
is,  How  much  has  the  wrongful  taking  away  of  his  life 
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injured  his  widow  or  next  of  kin?  It  is  an  action  to  re- 
cover damages  for  the  death,  and  in  no  sense  a  survival  of 
an  action  which  accrued  to  the  decedent  before  his  death. ' ' 
And  to  the  same  effect,  see  Martin  v.  Missouri  Pac.  R.  R. 
Co.,  58  Kan.  475  (40  Pac.  605)  ;  City  of  Eureka  v.  Merri- 
field,  53  Kan.  794;  McCarthy  v.  Chicago,  etc.,  R.  R.  Co., 
18  Kan,  46  (26  Am.  Rep.  742)  ;  Missouri  Pac.  R.  R. 
Co.  v.  Bennett,  5  Kan.  App.  231  (47  Pac.  183). 

In  Indiana  it  has  been  held  that,  while  the  statute  does 
not  in  terms  "revive  the  common-law  right  of  action  for 
personal  injury  nor  make  it  survive  the  death  of  the  in- 
jured person,"  it  does  "create  a  new  right  in  favor  and 
for  the  benefit  of  the  next  of  kin  or  heirs  of  the  person 
whose  death  has  been  wrongfully  caused  : ' '  Burns  v.  Grand 
Rapids R.  R.  Co.,  113  Ind.  169  (15  N.  E.  230) .  The  ques- 
tions determined  in  the  adjudged  cases  on  the  right  of 
the  personal  representatives  of  one  whose  death  was 
caused  by  the  wrongful  act  or  omission  of  another  to 
maintain  an  action  for  damages  against  the  latter  arose 
under  such  dissimilar  statutes  that  the  decisions  afford 
but  little  light  upon  the  interpretation  of  any  particular 
statute  at  variance  with  the  one  under  consideration  in 
the  given  case,  and  hence  it  is  useless  to  attempt  any 
further  examination  of  them  at  this  time.  However,  the 
following  authorities  are  more  or  less  in  point  in  the 
present  discussion,  and  in  the  main  tend  to  support  our 
conclusion  as  to  the  proper  construction  of  the  statute : 
Shearman  &  Redfield,  Neg.  §  139  ;  Cooley,  Torts,  p.  264  ; 
2  Thompson,  Neg.  1283  ;  Tiffany,  Death  by  Wrongful  Act, 
§  73  ;  Brown  v.  Buffalo  R.  R.  Co.,  22  N.  Y.  191 ;  Roach  v. 
Consolidated  Min.  Co.,  7  Sawy.  224  (7  Fed.  Rep.  698); 
Whitfordy.  Panama  R.  R.  Co.,  23  N.  Y.  465;  Murphy 
v.  New  York  R.  R.  Co.,  30  Conn.  184  ;  Givens  v.  Kentucky 
Cent.  R.  R.  Co.,  89  Ky.  23  (12  S.  W.  257)  ;  Conners  v. 
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Burlington  R.  R.  Co.,  71  Iowa  490  (60  Am.  Rep.  814,  32 
N.  W.  465)  ;  Worden  v.  Humeston  R.  R.  Co.,  72  Iowa 
20  (33  N.  W.  629) ;  Nashville  R.  R.  Co.  v.  Prince,  2  Hiesk. 
580. 

It  is  next  claimed  that  the  complaint  is  defective  be- 
cause it  does  not  show  that  the  deceased  left  surviving 
him  any  heirs,  legatees,  next  of  kin,  or  creditors.  Under 
the  provisions  of  Lord  Campbell's  Act,  and  statutes 
which,  like  it,  give  a  right  of  action  for  the  death  of  a 
person  caused  by  the  wrongful  act  of  another  for  the 
benefit  of  certain  designated  relatives,  no  action  can  be 
maintained  at  all  unless  the  deceased  left  at  least  one 
surviving  relative  of  the  class  specified,  and  the  com- 
plaint must  necessarily  show  that  fact :  1  Shearman  & 
Redfield  Neg.  §  135  ;  Stewart  v.  Terre  Haute  &  I.  R.  R.  Co. 
103  Ind.  44  (2  N.  E.  208) .  In  such  case  the  executor  or 
administrator,  in  prosecuting  the  action,  is  a  mere  nom- 
inal party,  who  sues  for  the  benefit  of  the  real  party  in 
interest ;  and  such  damages  as  he  may  recover  do  not  go 
to  the  estate  of  the  deceased,  nor  belong  to  him  in  his 
representative  capacity,  but  to  the  person  for  whose 
benefit  the  right  of  action  is  given  by  the  statute  :  Blake 
v.  Midland  R.  R.  Co.  18  Q.  B.  93  ;  Bradshaw  v.  Lancashire 
R.  R.  Co.  L.  R.  10  C.  P.  189.  The  theory  is  that  those 
entitled  to  the  benefit  of  the  statute  have  a  pecuniary 
interest  in  the  life  of  the  deceased,  and  the  recovery  is  to 
compensate  them  for  the  pecuniary  loss  they  have  sus- 
tained. In  short,  a  new  right  of  action  is  created  for 
the  benefit  of  certain  designated  persons,  and  conse- 
quently can  be  maintained  only  w-hen  the  deceased  left 
surviving  him  some  one  entitled  to  its  benefit.  Thus, 
where  a  statute  gives  a  right  of  action  for  the  benefit  of 
the  widow  and  next  of  kin,  a  husband,  not  being  the 
next  of  kin  to  his  wife,  is  not  within  its  terms,  and  an 
action  cannot  be  maintained  if  the  deceased  leave  a  hus- 
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band  only  :  Lucas  v.  New  York  Cent.  R.R.  Co.  21  Barb.  245  ; 
Central  R.  R.  Co.  v.  Dixon,  42  Ga.  327.  So,  also,  where  the 
statute  is  for  the  benefit  of  the  widow  and  children,  no 
recovery  can  be  had  when  the  deceased  left  no  widow  or 
children  :  Com.  v.  Boston  &  Atl.  R.  R.  Co.,  121  Mass.  36. 
But  it  will  be  observed  that  the  right  of  action  created 
by  our  statute  is  not  for  the  benefit  of  any  particular 
person,  but  the  damages  recovered  become  assets  of  the 
estate,  to  be  applied  by  the  administrator  to  the  pay- 
ment of  debts,  or  distributed  as  the  exigencies  of  the 
estate  and  the  laws  governing  the  distribution  of  per- 
sonal property  may  direct.  Under  Lord  Campbell's  Act, 
and  similar  statutes,  the  damages  recovered  belong  to  the 
designated  beneficiary,  and  are  measured  by  the  value  of 
the  life  taken  to  the  particular  person  entitled  to  the  ben- 
efit of  the  statute,  while  under  our  statute  they  belong 
to  the  estate,  and  are  coextensive  with  the  value  of  the 
life  lost,  without  regard  to  its  value  to  any  particular  per- 
son. In  the  one  case  the  object  of  the  action  is  to  recover 
the  pecuniary  loss  sustained  by  the  designated  relatives, 
and  in  the  other  the  value  of  the  life  lost,  measured,  as 
near  as  can  be,  by  the  earning  capacity,  thriftiness,  and 
probable  length  of  life  of  the  deceased,  and  the  conse- 
quent amount  of  probable  accumulations  during  the  ex- 
pectancy of  such  life  :  Carlson  v.  Oregon  Short  Line  Ry. 
Co.,  21  Or.  450  (28  Pac.  497). 

It  follows,  therefore,  that,  so  far  as  the  right  to  main- 
tain the  action  is  concerned,  it  is  immaterial  whether 
the  deceased  left  surviving  him  any  relatives  or  creditors 
whatever.  The  right  of  action  is  given  by  the  statute 
to  the  administrator  or  executor  in  his  representative 
capacity,  and  is  in  the  nature  of  an  asset  of  the  estate. 
The  heirs,  creditors  or  distributees  have  no  interest  in 
the  recovery  on  account  of  any  right  of  action  for  the 
pecuniary  injury  sustained  by  them,  but  only  by  virtue 
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of  being  creditors,  or  of  kinship;  and,  if  the  expense  of 
the  administration  and  debts  of  the  deceased  equal  or 
exceed  the  assets,  including  the  amount  of  the  recovery, 
the  next  of  kin  would  receive  no  benefit  whatever  from 
the  right  of  action.  It  is  ingeniously  argued,  however, 
that  an  estate  of  a  deceased  person  can  in  no  way  be 
damaged  by  his  death,  and  this  is  probably  true  if  the 
word  " estate"  is  to  be  taken  in  the  technical  sense  of 
meaning  the  property  left  by  him.  But  it  is  not  so  used 
when  speaking  of  the  measure  of  damages  for  the  wrong- 
ful death  of  a  person.  It  is  thus  used  as  a  convenient  term 
to  distinguish  tire  rule  as  to  the  measure  of  damages 
under  our  statutes  from  the  one  prevailing  under  stat- 
utes similar  to  Lord  Campbell's  Act,  and  in  which  the 
recovery  is  for  the  benefit  of  some  designated  individual. 
This  brings  us  to  the  important  question  whether  the 
defendant's  motion  for  a  nonsuit  should  have  been  sus- 
tained. It  is  undisputed  that  the  wires  which  caused  the 
death  of  plaintiff's  intestate  were  placed  by  the  defend- 
ant in  a  position  where  they  would  probably  be  exposed 
to  contact  by  persons  working  on  the  bridge,  although  it 
knew  that  it  would  be  necessary  to  repair  the  structure 
from  time  to  time ;  and  it  admits  and  alleges  that  it  is 
not  practicable,  in  the  present  knowledge  of  the  science 
of  electricity,  to  insulate  wires  so  as  to  make  them 
safe,  and  not  dangerous  to  persons  coming  in  contact 
with  them,  when  charged  with  the  high  voltage  of 
electricity  carried  over  the  wires  in  question.  This  is, 
in  our  opinion,  sufficient  to  make  out  a  prima  facie 
case  of  negligence,  because  it  tends  to  support  the  main 
ground  of  recovery  relied  upon  by  the  plaintiff,  viz., 
that,  although  the  defendant  knew  it  would  be  necessary 
from  time  to  time  for  the  railway  company  to  send  men 
on  top  of  the  bridge  to  make  needed  repairs,  it  placed 
its  wires  to  be  used  in  the  transmission  of  such  a  high 
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voltage  of  electricity  as  inevitably  to  cause  the  instant 
death  of  any  person  coming  in  contact  with  two  of  them 
at  the  same  time  in  such  a  position  that  it  was  imprac- 
ticable, if  not  impossible,  to  make  such  repairs  without 
doing  so. 

It  is  contended,  however,  that  the  deceased  was  guilty 
of  contributory  negligence  (1)  in  going  on  top  of  the 
bridge  to  work  without  ascertaining  from  the  defendant 
company,  or  someone  having  knowledge  on  the  subject, 
whether  it  would  be  safe  to  come  in  contact  with  the 
defendant's  wires  ;  and  (2)  in  attempting  at  the  time  of 
the  accident  to  cross  from  one  side  of  the  bridge  to  the 
other  by  walking  on  the  top  lateral  braces  and  stepping 
over  the  wires,  rather  than  crossing  on  the  end  strut 
brace  and  under  the  wires.  But  both  of  these  conten- 
tions proceed  on  the  theory  that  he  was  chargeable  with 
knowledge  of  the  fact  that  the  wires  were  dangerous, 
and,  having  voluntarily  exposed  himself  to  the  risk  of 
contact  therewith,  must  take  the  consequences  of  his 
own  conduct.  And,  indeed,  this  is  the  underlying  ques- 
tion on  this  branch  of  the  case.  The  deceased  was  un- 
questionably guilty  of  such  negligence  as  will  preclude 
a  recovery  if  he  is  to  be  charged  with  knowledge  that  the 
defendant's  wires,  although  apparently  harmless,  were 
in  fact  dangerous  ;  for  he  could  have  avoided  coming  in 
contact  with  them.  But,  on  the  other  hand,  it  cannot 
be  ruled  as  matter  of  law  that  he  was  negligent  in  going 
on  the  bridge  to  work  or  in  crossing  on  the  top  lateral 
braces,  if  the  defendant  owed  to  him  the  duty  of  exercis- 
ing reasonable  care  to  prevent  injury  to  him  from  con- 
tact with  its  wires  while  at  his  work.  There  is  evidence 
tending  to  show  that  he  acted  with  due  care  and  caution, 
and  did  not  heedlessly  or  recklessly  expose  himself  to 
contact  with  the  wires.  It  was  only  after  they  had  been 
examined,  and  their  apparent  safety  ascertained,  that 
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he  and  his  fellow  workmen  ventured  to  work  at  a  place 
where  they  would  probably  or  necessarily  come  in  con- 
tact with  the  wires ;  and  there  is  evidence  to  the  effect 
that  the  usual  and  customary  way  for  men  employed  in 
the  construction  or  repair  of  a  bridge  of  the  character  in 
question  to  cross  from  one  top  chord  to  the  other  is  by 
walking  on  one  of  the  top  lateral  braces.  Unless,  there- 
fore, the  case  should  have  been  withdrawn  from  the  jury 
on  the  ground  that  the  deceased  was  bound,  at* his  peril, 
to  ascertain  whether  the  wires  were  in  fact  dangerous  be- 
fore working  at  a  place  on  the  bridge  where  he  would  be 
likely  to  come  in  contact  with  them,  there  was  no  error 
in  denying  the  motion  for  nonsuit,  and  submitting  the 
issue  of  negligence  as  respects  the  defendant  and  plaintiff 
to  the  jury ;  and  we  do  not  think  any  such  doctrine  as 
the  one  suggested  can  be  maintained  either  upon  reason 
or  authority. 

It  is  not  claimed  that  the  deceased  had  any  more 
knowledge  of  electricity  or  its  effects  than  such  as  is  pos- 
sessed by  persons  of  average  intelligence.  He  knew 
that  there  is  such  a  force  carried  by  wires  and  used  in 
driving  cars  and  lighting  streets  and  houses,  and  that 
the  wires  in  question  were  used  for  that  purpose ;  but 
he  supposed,  as  is  the  common  understanding,  that  the 
insulating  material  with  which  such  wires  are  covered 
is  placed  there  for  the  purpose  and  with  the  result  of 
making  them  safe.  He  had  no  knowledge  of  the  fact,  as 
this  record  discloses,  that  wires  are  used  for  the  trans- 
mission of  electricity,  which,  on  account  of  the  high  volt- 
age carried,  cannot  be  insulated  at  any  reasonable  cost 
so  as  to  make  them  safe,  and  that  the  insulating  material 
sometimes  used  thereon  affords  no  protection  from  injury. 
Nothing  can,  therefore,  be  claimed  in  this  case  on  ac- 
count of  any  special  knowledge  of  electricity  or  its  effect 
possessed  by  the  deceased  ;  and  there  is  no  pretense  that 
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he  knew  the  wires  were  in  fact  dangerous,  and,  as  he 
was  not  the  agent  or  servant  of  the  defendant  company, 
he  was  not,  in  our  opinion,  chargeable  with  such  knowl- 
edge, nor  did  he  assume  any  risk  on  account  of  the  wires 
unless  he  knew  the  danger  and  voluntarily  exposed  him- 
self to  it.  He  was  not  a  trespasser  or  licensee  bound  to 
take  the  premises  in  the  condition  in  which  he  found 
them,  but  the  servant  of  the  railway  company,  lawfully 

• 

on  the  bridge,  engaged  in  an  employment  which,  accord- 
ing to  the  testimony,  necessarily  required  him  to  come 
in  contact  with  the  wires  of  the  defendant  company. 
These  wires  were  visible,  insulated,  and  to  all  appear- 
ances perfectly  harmless.  There  was  nothing  in  their 
appearance  to  warn  the  deceased  of  the  great  force  being 
carried  over  them,  or  that  there  was  any  danger  in  com- 
ing in  contact  with  them.  The  danger  was  a  hidden  and 
secret  one,  and  the  insulation  of  the  wires  deceptive. 
The  familiar  rule  that  one  who  deliberately  goes  into  a 
place  of  known  or  apparent  danger  and  is  injured  must 
take  the  consequences  of  his  hardihood  can  have  no 
application  here,  because  there  was  in  fact  no  apparent 
danger,  but,  on  the  contrary,  so  far  as  the  deceased — a 
nonexpert— could  ascertain  from  an  examination,  the 
wires  were  entirely  safe,  and  in  perfect  condition.  He 
had  a  right,  therefore,  to  believe  that  the  place  was  safe, 
and  to  assume  that  the  defendant  company  had  exercised 
due  care  and  caution  to  prevent  injury  to  him,  and  had 
not  placed  on  the  bridge,  in  such  a  position  that  he 
would  likely  come  in  contact  with  them,  wires  which  it 
knew  to  be  dangerous.  It  was  using  the  bridge  by  per- 
mission of  the  railway  company  for  the  support  of  wires 
used  in  the  transmission  of  a  highly  dangerous,  subtle, 
and  invisible  force,  and  was,  therefore,  chargeable  with 
the  duty  of  placing  and  keeping  them,  as  far  as  practi- 
cable, in  a  condition  to  avoid  injuring  the  servants  of 
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the  railway  company  while  at  their  work.  Its  duties 
and  responsibilities  in  this  respect  are  similar  to  those 
of  an  electric  company  which,  by  permission  of  the 
owner,  places  its  wires  over  the  roof,  or  attached  to  a 
house  or  building ;  and  in  such  case  the  rule  is  quite 
universal  that  the  company  is  liable  to  the  owner  and 
his  servants  for  an  injury  received  through  its  negligence 
by  contact  with  such  wires  when  making  needed  repairs 
or  improvements  to  the  building,  if  the  injured  party  is 
in  the  exercise  of  due  care  and  caution  at  the  time. 

The  question  respecting  the  care  required  of  electric 
companies  under  such  circumstances  first  came  before 
the  courts  in  the  case  of  Clements  v.  Louisiana  Electric 
Light  Co.,  (decided  in  1892)  44  La.  Ann.  692,  (16  L. 
R.  A.  43,  32  Am.  St.  Rep.  348,  11  South  51) .  In  that 
case  the  plaintiff's  intestate  —  a  tinsmith  engaged  to 
assist  in  repairing  the  roof — was  killed  while  at  his 
work  by  coming  in  contact  with  the  wires  of  the  defend- 
ant company,  placed  2  feet  4  inches  above  the  roof. 
N  The  wires  were  insulated,  and  to  all  appearances  safe, 
but  there  was  a  defect  in  the  insulation,  which  caused 
his  death  while  he  was  either  attempting  to  step  over  or 
go  under  the  wires,  in  trying  to  reach  the  gutter.  The 
court  held,  after  mature  deliberation,  that  the  company 
was  responsible.  And  although  there  was  involved  in 
the  case  a  failure  to  comply  with  a  municipal  ordinance, 
requiring  electric  light  companies  to  have  the  splices  of 
their  wires  perfectly  insulated,  it  was  considered  that 
this  ordinance  added  nothing  to  the  duty  or  liability  of 
the  company.  The  court  says,  in  speaking  upon  this 
matter,  that  "  it  [the  wire]  passed  over  a  roof  to  which 
people  in  adjoining  rooms  had  access,  and  where,  in  the 
course  of  time,  mechanics  must  go  to  make  repairs,  or 
laborers  to  sweep  off  or  clean  the  roof.  It  was  the  duty 
of  the  company,  independent  of  any  statutory  regulation, 
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to  see  that  their  lines  were  safe  for  those  who,  by  their 
occupation,  were  brought  in  close  proximity  to  them." 
And  in  answer  to  the  objection  that  deceased  was  guilty 
of  contributory  negligence,  it  said:  "The  deceased, 
Clements,  was  lawfully  on  the  gallery  roof.  He  was  en- 
gaged in  a  service  that  necessarily  required  him  to  run 
the  risk  of  coming  in  contact  with  the  defendant's 
wires,  either  by  stepping  over  them  or  going  under 
them.  It  is  probable  that  the  latter  mode  was  the  most 
convenient,  and  there  is  no  evidence  that  in  doing  so  he 
incurred  any  greater  risk.  The  wires  were  visible,  and 
to  all  appearances  were  safe.  The  great  force  that  was 
being  carried  over  the  wire  gave  no  evidence  of  its 
existence.  There  was  no  means  for  a  man  of  ordinary 
education  to  distinguish  whether  the  wire  was  dead  or 
alive.  It  had  all  the  appearance  of  having  been  prop- 
erly insulated.  From  this  fact  there  was  an  invitation 
or  inducement  held  out  to  Clements  to  risk  the  conse- 
quences of  contact.  He  had  a  right  to  believe  it  was 
safe,  and  that  the  company  had  complied  with  its  duties 
specified  by  law.  He  was  required  to  look  for  patent, 
and  not  latent,  defects.  Had  he  known  of  the  defective 
insulation  and  put  himself  in  contact  with  the  wire  he 
would  have  assumed  the  risk.  The  defect  was  hidden, 
and  the  insulation  wrapping  was  deceptive.  It  is  cer- 
tain, had  it  been  properly  wrapped,  Clements  would  not 
have  Been  killed.  His  death  is  conclusive  proof  of  the 
defect  of  insulation  and  the  negligence  of  the  defendant. 
He  exercised  reasonable  care  in  going  under  the  wire  in 
the  performance  of  his  duty,  as  he  had  a  right  to  believe, 
from  external  appearances,  that  the  wire  was  safe.  His 
action  was  such  as  not  to  tend  to  expose  himself  directly 
to  the  danger  which  resulted  in  the  injury.  In  fact, 
there  was  no  apparent  danger." 

So,  also,  in  Giraudi  v.  Electric  Improv.  Co.,  107  Cal. 
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120  ( 28  L.  R.  A.  596,  48  Am.  St.  Rep.  114,  40  Pac.  108) , 
the  plaintiff  was  sent  on  top  of  a  building  by  the  owner 
to  adjust  a  sign  which  was  about  to  be  blown  down  by 
the  wind,  and,  coming  in  contact  with  an  electric  light 
wire,  placed  along  and  near  the  roof,  was  injured,  and  it 
was  held  that  the  failure  of  defendant  to  place  its  wires 
a  sufficient  distance  above  the  roof  to  enable  persons 
lawfully  thereon  to  pass  under  them  was  sufficient  proof 
of  negligence  to  justify  the  verdict,  and  that  plaintiff 
was  not  guilty  of  contributory  negligence  by  going  on 
the  roof.  The  court  say  :  "  Defendant  was  using  a  dan- 
gerous force,  and  one  not  generally  understood.  It  was 
required  to  use  very  great  care  to  prevent  injury  to  per- 
son  or  property.  It  would  have  been  comparatively 
inexpensive  to  raise  the  wires  so  high  above  the  roof 
that  those  having  occasion  to  go  there  would  not  come 
in  contact  with  them.  Not  to  do  so  was  sufficient  proof 
of  negligence  to  justify  the  verdict.  If  there  was  any 
excuse  for  not  so  locating  the  wires,  it  is  on  the  claim 
that  they  were  so  covered  that  there  was  no  danger  in 
coming  in  contact  with  them.  The  accident  itself  proves 
that  this  was  not  sufficient,  res  ipsa  loquitur.  The  point 
most  insisted  upon  here  is  that  plaintiff  was  guilty  of 
contributory  negligence  ;  that  he  knew,  or  ought  to  have 
known,  of  the  location  of  the  wires,  and  should  have 
taken  care  to  avoid  them.  It  is  not  a  case  where  the 
doctrine  of  negligent  ignorance  can  apply.  Plaintiff 
owed  defendant  no  duty,  and  no  part  of  his  employment 
required  him  to  know,  or  gave  him  opportunity  to  know. 
Unless  it  can  be  held  that  he  did  in  fact  know,  there  was 
no  evidence  which  even  tended  to  show  negligence  on 
his  part."  And  again,  in  Ennis  v.  Gray,  87  Hun.  365, 
the  plaintiff,  a  roofer,  employed  by  the  owner  of  a  build- 
ing, was  injured  while  at  his  work  by  coming  in  contact 
with  an  electric  light  wire  of  the  defendant,  which  was 
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attached  to  the  building,  and  which  the  evidence  tended 
to  show  was  placed  without  proper  safeguards  and 
improperly  insulated,  and  the  court  held  that  the  issue 
as  to  the  defendant's  negligence  and  the  contributory 
negligence  of  the  plaintiff  was  for  the  jury.  In  this  case 
the  defendant  tried  to  escape  liability  by  claiming  that 
there  was  no  contractual  relation  or  other  privity  between 
it  and  the  plaintiff  which  required  it  to  protect  him  while 
at  work  for  the  owner  of  the  building,  and  while  on  his 
premises,  and  that  as  to  him  the  construction  and  main- 
tenance of  electric  apparatus  were  res  inter  alios.  But 
the  court  held  that  the  defendant  was  engaged  in  the 
business  of  supplying  electricity  for  lighting  purposes, 
and,  considering  the  high  voltage  which  it  was  necessary 
to  carry  over  its  wires,  the  business  was  of  a  character 
highly  dangerous  and  likely  to  result  in  injury  to  others 
unless  conducted  with  care  and  skill ;  and  therefore,  out- 
side of  any  contractual  relation,  the  law  imposed  the 
duty  upon  defendant  of  using  the  necessary  skill  and 
prudence  to  prevent  injury  to  persons  coming  in  contact 
with  its  wires,  not  only  as  regards  the  public  generally, 
but  also  with'  respect  to  any  individual  engaged  in  a 
lawful  occupation  in  a  place  where  he  was  entitled  to  be. 
So  also  in  McLaughlin  v.  Louisville  Electric  Light  Co., 
18  Ky.  L.  Rep.  693-  (34  L.  R.  A.  812,  37  S.  W.  851),  a 
person  engaged  in  painting  a  building  was  injured  by 
coming  in  contact  with  an  imperfectly  insulated  electric 
wire  on  the  side  of  the  building,  while  climbing  out  of  a 
window  upon  the  cornice,  and  in  an  action  against  the 
electric  company  to  recover  damages  for  the  injury,  it 
was  held  that  the  defendant  was  bound  to  exercise  the 
utmost  care  to  keep  the  insulation  of  its  wires  perfect  at 
a  place  where  people  had  a  right  to  go  for  work,  business, 
or  pleasure,  although  very  great  care  may  be  sufficient 
for  wires  at  other  places ;    that  an  apparently  properly 
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insulated  wire  is  an  invitation  or  inducement  to  such 
person  to  risk  the  consequence  of  contact  with  it ;  that 
the  fact  that  the  insulation  of  such  wires  is  expensive  or 
inconvenient  is  no  excuse  for  failure  to  make  such  insu- 
lation perfect  at  places  where  people  have  a  right  to  go  ; 
and  that  the  plaintiff  in  the  action  was  not  guilty  of  con- 
tributory negligence  in  coming  in  contact  with  the  wires 
unless  in  so  doing  he  failed  to  exercise  the  degree  of  care 
which  an  ordinarily  careful  and  prudent  person  usually 
exercises  under  similar  circumstances,  and  the  question 
whether  he  exercised  such  care  was  for  the  jury  and  not 
the  court.  A  like  principle  was  applied  in  Illingsworth 
v.  Boston  Electric  Light  Co.,  161  Mass.  683  (25  L.  R.  A. 
552,  37  N.  E.  778) .  The  plaintiff  was  employed  in  the 
fire  alarm  system  of  the  City  of  Boston.  The  city  used 
for  the  lines  of  its  system  structures  erected  by  the  de- 
fendant electric  company  for  the  support  of  its  electric 
wires.  While  the  plaintiff  was  in  the  performance  of  his 
duties  and  descending  one  of  such  structures,  the  pliers 
in  his  belt  caught  in  a  wire  belonging  to  the  defendant, 
and  in  reaching  around  to  clear  them  he  received  injury 
by  the  contact  of  fyis  hand  with  a  wire  of  the  defendant 
not  properly  insulated ;  and  it  was  held,  in  an  action 
against  the  company  for  damages,  that  the  defendant's 
negligence  in  leaving  the  joints  of  its  wires  without  in- 
sulation at  such  place,  and  the  question  whether  the 
plaintiff  was  in  the  exercise  of  due  care,  should  have 
been  submitted  to  the  jury.  So,  also,  in  Oriffiny.  United 
Electric  Light  Co.,  164  Mass.  492  (32  L.  R.  A.  400,  49 
Am.  St.  Rep.  477,  41  N.  E.  675),  a  tinsmith,  while  en- 
gaged in  placing  an  iron  conductor  on  a  building,  was 
injured  by  receiving  a  shock  from  an  electric  light  wire 
running  along  the  side  of  the  building,  about  12  feet 
from  the  ground,  by  reason  of  the  conductor  which  he 
\vas  handling  coming  in  contact  with  a  place  on  the  wire 


Apr.  1898.]   Perham  v.  Portland  Electric  Co.       477 

where  the  insulating  material  had  been  worn  off,  and  it 
was  held  that  the  question  of  defendant's  negligence  and 
of  due  care  on  the  part  of  plaintiff  were  for  the  jury,  and 
that  it  could  not  be  said  as  a  matter  of  law  that  the  con- 
dition of  the  wire  was  so  apparent  that  the  plaintiff  must 
or  ought  to  have  seen  it,  although  the  accident  happened 
in  the  forenoon  ;  and  that,  while  an  expert  might  con- 
sider it  dangerous  to  touch  any  wire  unless  he  knew  it 
was  a  harmless  one,  no  such  degree  of  care  could  be  re- 
quired of  the  plaintiff,  who  was  not  an  expert,  but  that 
the  question  of  his  want  of  care  was  for  the  jury. 

Applying  the  doctrine  of  these  cases,  and  the  under- 
lying principles  by  which  they  are  controlled,  to  the  case 
in  hand,  it  is  clear  that  no  error  was  committed  in  over- 
ruling the  motion  for  nonsuit.  It  is  true  that  in  the 
cases  referred  to  the  actions  were  grounded  on  negli- 
gence in  using  improperly  insulated  wires,  but  in  each 
instance  the  judgment  of  the  court  proceeds  on  the  theory 
that  it  is  a  want  of  due  care  for  a  company  handling  and 
transmitting  the  highly  dangerous  force  of  electricity  to 
use  a  wire  known,  or  which  reasonably  ought  to  have 
been  known,  to  be  dangerous,  at  a  place  where  others 
are  lawfully  entitled  to  be  ;  and  it  is  assumed  in  each  in- 
stance that,  but  for  the  insufficient  insulation,  the  wires 
would  have  been  safe.  The  same  principle  governs  here. 
Although  the  wires  of  the  defendant  company  were  in- 
sulated, it  is  admitted  that  such  insulation  was  no  pro- 
tection whatever  to  persons  coming  in  contact  with  them, 
and  hence  the  negligence  of  the  defendant  is  equally  as 
great,  if  not  greater,  than  if  the  danger  had  been  from 
insufficient  or  want  of  insulation.  The  apparently  per- 
fect insulation  was  calculated  to  deceive,  and  to  cause 
one  unfamiliar  with  the  facts  to  suppose  the  wires  safe. 
It  acted  as  an  invitation  to  persons  at  work  in  and 
among  the  wires  to  risk  the  consequences  of  contact 
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therewith .  And  such  was  the  effect  in  this  case .  But  for 
the  insulation,  and  the  belief  of  safety  caused  thereby,  it  is 
not  at  all  probable  that  the  deceased  would  have  exposed 
himself  to  the  risk  of  a  contact  with  the  wires  in  ques- 
tion. The  defendant,  however,  knew  that  the  insulation 
afforded  no  protection,  and  yet,  with"  knowledge  of  that 
fact,  put  its  wires  in  a  place  where  the  servants  of  the 
railway  company  might  come  in  contact  with  them  while 
in  the  performance  of  their  duties,  and  without  giving 
any  warning  or  notice  of  the  danger  whatever.  Under 
such  circumstances  a  jury  would  certainly  be  justified 
in  finding  that  it  did  not  exercise  due  care  and  caution 
in  so  doing.  Electric  companies,  of  course,  are  not 
bound  to  have  perfect  apparatus  or  perfect  construction, 
but  they  are  required  to  exercise  a  degree  of  care  and 
prudence  in  the  construction  and  maintenance  of  their 
wires  commensurate  with  the  danger ;  and  where  their 
wires  are  designed  to  carry  a  strong  and  powerful  cur- 
rent of  electricity,  so  that  persons  coming  in  contact  with 
them  are  certain  to  be  seriously  injured,  if  not  killed, 
the  law  imposes  upon  the  company  the  duty  of  exercis- 
ing the  utmost  care  and  prudence  to  prevent  such  injury; 
and  whether  such  care  has  been  exercised  in  a  given  case 
is  ordinarily  for  the  jury :  Croswell,  Electricity,  §  234. 
The  cases  cited  and  relied  upon  by  the  defendant  are 
not  in  point  in  this  contention.  In  Beck  v.  Vancouver  Ry. 
Co.,  25  Or.  32  (34  Pac.  753)  ;  Salem-Bedford  Stone  Co.  v. 
Ilobbs,  11  Ind.  App.  27  (38  N.  E.  538)  ;  Salem-Bedford 
Stone  Co.  v.  O'Brien,  12  Ind.  App.  217  (40  N.  E.  430), 
and  Flood  v.  Western  U.  Teleg.  Co.,  131  N.  Y.  603  (30  N. 
E.  196)  —  the  danger  was  open  and  visible,  and  could 
have  been  ascertained  by  the  complainant  if  he  had  exer- 
cised his  faculties.  In  Hector  v.  Boston  Electric  Light  Co., 
161  Mass.  558  (25  L.  R.  A.  554,  37  N.  E.  773),  the  facts 
are  that  a  lineman  of  a  telephone  and  telegraph  com- 
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pany  was  sent  to  attach  a  wire  to  a  standard  owned  by 
the  defendant  on  the  roof  of  a  building.  Instead  of 
entering  this  building,  and  going  out  on  the  roof,  he 
went  up  on  a  building  some  distance  away,  passed  over 
the  several  intervening  structures  until  he  came  to  the 
building  adjoining  the  one  on  which  the  standard  was 
placed.  While  stooping  down  to  see  how  he  could  get 
from  this  building  to  the  place  of  his  destination,  he 
came  in  contact  with  the  wires  of  the  defendant  com- 
pany, and  was  injured  by  reason  of  the  insulation  being 
worn  off.  The  case  was  decided  in  favor  of  the  defend- 
ant, on  the  ground  that  it  owed  no  duty  to  the  plaintiff 
to  maintain  an  effective  insulation  at  the  place  where  he 
was  injured,  where  he  was  not  sent  to  work,  and  where 
he  had  no  right  to  be.  The  same  is  true  of  the  case  of 
the  boy  who  was  killed  by  coming  in  contact  with  the 
wire  of  an  electric  company  while  searching  on  top  of  a 
building  for  a  lost  ball :  Sullivan  v.  Boston  &AU.R.R.  Co., 
156  Mass.  378  (31  N.  E.  128).  In  both  cases  the 
injured  party  was  a  trespasser,  and  at  a  place  where  he 
had  no  right  to  be,  and  where  the  company  was  under 
no  obligation  to  protect  him  from  injury.  But  in  the 
case  at  bar  the  deceased  was  rightfully  at  the  place 
where  he  was  injured.  In  McMullan  v.  Edison  Electric 
Co.  (City  Ct.  Brooklyn)  13  Misc.  392  (34  N.  Y.  Supp. 
248),  the  defendant  company  had  disconnected  its 
service  wires,  carrying  a  low  current  of  electricity, 
which  could  not  cause  death  or  great  bodily  harm,  from 
the  distributing  wires  in  the  cellar,  8  feet  above  the 
ground,  in  order  that  the  owner  might  make  certain 
repairs,  but  failed  to  "  tape  "  the  ends  of  the  wires,  and 
it  was  held  that  it  was  not  liable  for  an  injury  to  a  work- 
man while  engaged  in  making  such  repairs,  because  no 
reasonable  person  would,  under  the  circumstances,  have 
anticipated  "that  any  person  would  have  entered  this 
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cellar,  mounted  upon  a  box,  and,  after  seeing  these  wires, 
taken  hold  of  at  least  two  of  them  at  the  same  time,  in 
such  a  manner  as  to  make  a  short  circuit,  or  bring  the  two 
wires  in  contact  with  his  hand  near  the  same  point,  and 
thus  burn  his  hand."  In  Burk  v.  Edison  General  Electric 
Co.  89  Hun.  498  (35  N.  Y.  Supp.  313)  the  evidence  shows 
that  the  deceased  deliberately  chose  a  way  of  known 
danger  to  go  from  one  part  of  a  cellar  to  another,  when 
a  perfectly  safe  way  was  open  to  him,  and  the  court 
held  that  he  must  take  the  consequences  of  his  own 
hardihood. 

It  only  remains  to  notice  briefly  the  assignments  of 
error  based  upon  the  giving  and  refusal  of  instructions 
by  the  trial  court.  The  defendant  requested  in  writing 
some  fourteen  different  instructions,  which  were  refused, 
except  as  given  in  substance  in  the  general  charge.  All 
of  these,  except  one,  present  different  phases  of  the 
questions  already  considered,  and  therefore  require  no 
further  notice.  By  the  eighth  request  the  court  was 
asked  to  charge  the  jury  that,  if  they  should  find  for  the 
plaintiff,  they  could  not  estimate  nor  give  exemplary  or 
vindictive  damages,  nor  any  damages  as  a  solatium  for 
the  grief  or  anguish  of  the  surviving  relatives,  or  the  pain 
or  suffering  of  the  deceased.  And  while  this  instruction 
embodies  a  correct  principle  of  law,  and  might  with 
propriety  have  been  given  (Carlson  v.  Oregon  Short  Line 
Ry.  Co.,  21  Or.  450  (28  Pac.  497),  its  refusal  was  not 
reversible  error.  Neither  exemplary  damages  nor  dam- 
ages for  the  suffering  of  the  deceased  or  any  of  his  rela- 
tives were  asked  in  the  complaint,  nor,  so  far  as  the 
record  indicates,  claimed  at  the  trial.  The  allegations 
of  the  complaint  and  the  proof  were  confined  to  the  earn- 
ing capacity,  habits,  and  probable  length  of  life  of  the 
deceased,  and  no  instructions  were  given  under  which  the 
jury  could  have  understood  that  they  had  a  right  to  con- 
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sider  any  other  matter  in  arriving  at  the  amount  of  the 
verdict.  By  the  instruction  as  given  they  were  told,  in 
effect,  in  assessing  damages,  if  they  found  in  favor  of 
the  plaintiff,  to  consider  the  earning  capacity,  habits, 
and  probable  length  of  life  of  the  deceased,  and  thus 
determine  what  would  probably  have  been  his  accumula- 
tions if  he  had  lived  the  ordinary  course  of  his  life  ;  and 
no  question  is  made  as  to  the  soundness  of  this  rule. 
The  entire  charge  of  the  court  as  given  seems  to  have 
been  separated  into  paragraphs,  in  some  instances  with- 
out special  reference  to  the  context,  and  objections  made 
and  exceptions  saved  to  the  giving  of  each ;  and  while 
the  charge,  which  was  given  orally,  is  perhaps  open  to 
some  criticism  on  account  of  the  verbal  inaccuracy  of  the 
language  used,  to  which  the  attention  of  the  trial  court 
was  not  specially  called  at  the  time,  it  however,  in  our 
opinion,  exhibits  no  reversible  error,  but,  when  taken  as 
a  whole,  fairly  and  accurately  presents  the  law  as  appli- 
cable to  the  facts  of  this  case. 

The  definition  of  "  negligence  "  as  given  is  not  open  to 
the  criticism  made,  nor  did  the  court  withdraw  the  ques- 
tion of  plaintiff's  intestate's  contributory  negligence  from 
the  jury,  but  told  them  expressly  that  what  he  had  said 
in  regard  to  the  defendant's  liability  must  be  taken  with 
the  proviso  that  the  plaintiff's  intestate  did  not  himself 
contribute  by  his  own  negligence  to  the  injury  from 
which  he  died,  and  then  proceeded  with  the  charge  in 
detail  on  that  phase  of  the  case.  The  statement  that  the 
words  "care  "  and  " diligence,"  when  used  in  reference 
to  the  duty  of  the  defendant,  are  not  absolute,  but  rela- 
tive, terms  ; — "  that,  when  the  danger  is  great,  the  care 
and  vigilance  to  escape  the  consequence  of  danger  must 
be  proportionately  great.  In  matters  of  this  sort,  where 
people  are  dealing  with   electricity    (one  of  the  most 

38  Ob.— 81. 
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subtle,  powerful,  and  wonderful  agencies  known  to  man  ; 
an  agency  that  is  very  destructive  to  human  life,  even 
when  carefully  and  properly  handled  and  treated), —  I 
instruct  you  that  in  such  a  case  as  this  due  care  would 
be  the  highest  care  and  vigilance  of  which  a  man  is 
capable,  and  which  the  condition  of  science  makes  known 
at  the  time.  And  this  is  the  degree  of  care  which  was 
demanded  of  the  company  :  to  so  conduct  itself  in  regard 
to  the  wires  on  that  bridge  as  that  the  diligence  and  care 
should  be  proportionate  to  the  danger  which  there 
existed," — is  but,  in  effect,  an  application  to  the  case  in 
hand  of  the  rule  that  the  care  demanded  of  electric  com- 
panies must  be  commensurate  with  the  danger,  and  that, 
where  their  wires  are  carrying  a  highly  dangerous  cur- 
rent of  electricity,  as  is  admitted  to  have  been  carried 
over  the  wires  which  caused  the  death  of  plaintiff's 
intestate,  the  law  imposes  upon  the  "company  the  utmost 
degree  of  care  in  their  construction,  inspection,  and 
repair,  so  as  to  keep  them  harmless  at  places  where  per- 
sons are  liable  to  come  in  contact  with  them  :  Crosswell, 
Electricity,  §  234;  Haynes  v.  Raleigh  Gas  Co.,  114  N.  C. 
203  ( 26  L.  R.  A.  810,  41  Am.  St.  Rep.  786,  19  S.  E.  344) ; 
City  Electric  R.  Co.  v.  Conery,  61  Ark.  381  (31  L.  R.  A. 
570,  54  Am.  St.  Rep.  262,  33  S.  W.  426);  Giraudi  v. 
Electric  Improv.  Co.,  107  Cal.  120  (28  L.  R.  A.  596,  48 
Am.  St.  Rep.  114,  40  Pac.  108)  and  authorities  hereto- 
fore cited. 

The  questions  in  this  case  are  important,  and  many  of 
them  of  first  impression  in  this  state,  and  therefore  we 
have  given  to  the  case  that  consideration  which  its  merits 
deserve ;  but,  finding  no  error  in  the  record,  the  judg- 
ment must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


Jan.  1899.]  State  v.  Smith.  483 


On  Motion  to  Ret  ax  Costs. 

Mr.  Justice  Bean,  delivered  the  opinion. 

This  is  an  appeal  from  a  judgment  of  the  court  below 
in  the  matter  of  the  retaxation  of  costs  and  disburse- 
ments in  the  above-entitled  action,  and  the  only  ques- 
tion presented  is  whether  a  party  who  is  entitled  to  his 
costs  may  recover  as  disbursements  the  mileage  and  per 
diem  of  a  material  witness,  residing  in  the  state,  who 
attended  the  trial  at  his  request,  but  without  having 
been  served  with  a  subpoena.  This  question  was  decided 
in  the  affirmative  in  Crawford  v.  Abraham,  2  Or.  163, 
and  again  in  Sugar  Pine  Lumber  Co.  v.  Garrett,  28  Or.  168 
(42  Pac.  129)  ;  and,  as  the  experience  of  more  than  thirty 
years  has  shown  the  rule  to  be  a  wholesome  one,  we  do 
not  feel  authorized  to  disturb  it  at  this  time,  although  its 
soundness  may  perhaps  be  open  to  some  question. 

Affirmed. 


Argued  21  December,  1898;  decided  3  January,  1809. 
STATE  v.  SMITH. 

[55  Pac.  534]  Jg   $» 

|(35   890 

Motion  to  Set  Aside  Indictment.— A  defendant  who  resorts  to  a  demurrer        88   4881 
without  filing  a  motion  to  set  aside  the  Indictment  is  thereafter  precluded       a41aJjoO| 
from  making  the  objection  for  which  his  motion  is  otherwise  appropriate. 
Under  the  statutes  of  this  state  such  a  motion  must  be  made  within  the  time 
after  arraignment  allowed  to  plead,  although  the  argument  may  be  postponed 
till  a  later  time:  State  v.  Pool,  20  Or.  150,  applied. 

From  Jackson  :    Hiero  K.  Hanna,  Judge. 

Frank  Lawrence  Smith  was  convicted  of  murder  and 

appeals. 

Affirmed. 
No  appearance  for  appellant. 
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Messrs.  Cicero  M.  Idleman,  attorney  general,  and  J.  A. 
Jeffrey,  for  the  state. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

The  defendant  was  convicted  of  the  crime  of  murder 
in  the  first  degree.  The  case  was  three  times  resub- 
mitted to  the  grand  jury.  The  fourth  indictment,  and 
the  one  upon  which  the  trial  and  conviction  was  had, 
was  returned  into  court  on  the  eighth  day  of  April,  1898, 
at  which  time  the  defendant  was  arrainged,  and  at  his 
request  the  time  to  plead  was  extended  until  the  next 
day  at  1  o'clock  p.  m.  On  the  day  fixed  he  filed  a  de- 
murrer to  said  indictment,  which,  after  argument  by 
counsel,  was  overruled  by  the  court,  and  thereupon,  and 
upon  the  same  day,  he  filed  a  motion  to  dismiss  the  in- 
dictment, assigning  as  grounds  therefor  that  C.  O.  Ram- 
sey and  J.  B.  Wait  were  witnesses  before  the  grand  jury, 
and  that  their  names  were  neither  inserted  at  the  foot  of 
nor  indorsed  thereon.  After  a  hearing,  this  motion  was 
denied.  Two  days  later,  and  after  the  jury  had  been 
impaneled,  and  the  trial  had  proceeded  somewhat,  it  ap- 
peared by  the  testimony  of  Dr.  E.  Kerschgessner,  cor- 
oner of  Jackson  County,  that  he  had  testified  in  the  case 
before  the  grand  jury,  whereupon  defendant  again  moved 
the  court  to  set  aside  the  indictment  for  the  reason  that 
said  witness's  name  had  not  been  inserted  at  the  foot  of 
nor  indorsed  upon  the  said  indictment,  which  was  like- 
wise overruled,  and  the  trial  proceeded,  resulting  as 
above  stated.  The  action  of  the  court  in  overruling 
these  motions  is  assigned  as  error,  and  this  presents  the 
only  question  relied  upon  for  reversal  of  the  judgment 
below. 

The  two  motions  and  the  action  of  the  trial  court  re- 
specting them  present  but  one  question,  which  is  one  of 
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practice  in  no  way  affecting  the  merits,  and,  in  our  opin- 
ion, is  regulated  wholly  by  statute.  The  defendant  in  a 
criminal  action  is  entitled  to  have  the  indictment  set 
aside  when  the  names  of  the  witnesses  examined  before 
the  grand  jury  are  not  inserted  at  the  foot  of  the  indict- 
ment or  indorsed  thereon.  Hill's  Ann.  Laws,  §  1314, 
subd.  2.  But  the  motion  for  the  purpose  must  be  made 
and  heard  at  the  time  of  the  arraignment,  unless  for  good 
cause  the  court  postpone  the  hearing  to  a  future  time ; 
and,  if  not  so  made,  the  defendant  is  precluded  from 
afterwards  taking  the  objection :  Section  1315.  These 
provisions,  when  read  in  connection  with  sections  1293, 
1298,  and  1299,  which  provide  the  manner  of  making  the 
arraignment,  the  time  that  may  be  allowed  to  answer  the 
indictment,  and  the  order  of  the  several  answers  which 
the  defendant  may  make  to  the  arraignment,  have  been 
construed  to  mean  that  the  motion  may  be  made  at  any 
time  within  the  time  allowed  by  the  court  to  plead  to  or 
answer  the  indictment  after  the  arraignment  has  been 
made  :  State  v.  Pool,  20  Or.  150  (25  Pac.  375) .  By  sec- 
tion 1315  the  court  may,  for  good  cause  shown,  postpone 
the  hearing  to  a  future  time,  but  if  the  motion  to  set 
aside  is  not  made  within  the  time  allowed  by  the  court  to 
plead  to  or  answer  the  indictment,  as  said  section  is  con- 
strued in  State  v.  Pool,  supra,  then  the  defendant  is  pre- 
cluded from  afterwards  taking  the  objection  to  which  sub- 
division 2,  §  1314,  relates.  Section  1320  provides  :  "The 
only  pleading  on  the  part  of  the  defendant  is  either  a  de- 
murrer or  plea."  These  are  pleas  subsequent  to  the  mo- 
tion to  set  aside  the  indictment ;  and  where  the  defend- 
ant has  resorted  to  the  demurrer,  without  filing  his  mo- 
tion to  set  aside  within  the  time  allowed  by  the  court  to 
answer  the  indictment,  he  is  thereafter  precluded  from 
taking  the  objection  for  which  the  motion  is  otherwise 
appropriate.     This  seems  to  be  a  plain  rule  of  the  statute, 
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and  we  are  not  at  liberty  to  depart  from  it  until  the  leg- 
islature has  prescribed  another.  It  follows  that  the  court 
below  committed  no  error  in  overruling  either  of  said 
motions  to  set  aside  the  indictment,  and  its  judgment  is 

therefore  affirmed. 

Affirmed. 


[  Decided  14  September,  1888.] 
PABBISH  v.  PARRISH. 

[54  Pac.  852] 

■ 

Trust  Ex  Maleficio  —  Statute  of  Frauds.— A  trust  ex  maleflcio,  which  is 

_  not  within  the  statute  of  frauds,  arises  where  a  person,  with  the  Intent  to 

33    4861  eventually  appropriate  obtains  the  legal  title  to  property  by  representing 

J5    JH  that  it  will  be  managed  and  .held  in  trust  for  the  grantor:  but  where  the 

grantee,  although  honestly  intending  when  the  title  is  taken  to  carry  out  the 
trust,  afterward  forms  the  design  of  defrauding  the  grantor,  the  trust  is 
within  the  statute  and  must  be  in  writing. 

Husband  and  Wife— Presumption. —The  presumption  that  a  purchase  of 
land  by  a  husband  in  the  name  of  his  wife  was  an  advance  or  settlement  and 
not  a  trust,  is  disputable  and  may  be  overcome  by  evidence  that  such  was  not 
the  Intention  of  the  parties  nor  the  nature  of  the  transaction  relied  upon: 
Parker  v.  Newitl,  18  Or.  274,  and  Taylor  v.  Miles,  19  Or.  550,  cited. 

Evidence  to  Overcome  Presumption.— The  presumption  that  a  deed  of  abso- 
lute conveyance,  unambiguous  in  its  terms,  expresses  the  Intent  of  the  par- 
ties at  the  time  of  the  execution  cannot  prevail  where  fraud  vitiates  the 
conveyance  itself. 

Dower.— A  widow  is  entitled  to  dower  in  land  conveyed  to  her  by  her  husband 
during  his  lifetime,  but  as  to  which  she  is  held  to  be  a  trustee  ex  m/ileficio  for 
the  heirs  because  of  her  fraud  in  procuring  the  conveyance. 

From  Marion :   Henry  H.  Hewitt,  Judge. 

Suit  by  S.  B.  Parrish  and  others  against  Mattie  A. 
Parrish,  in  which  plaintiffs  prevailed,  hence  this  appeal. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Geo.  H.  Willliams,  John  A.  Carson  and  Geo.  G. 
Bingham. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  D'Arcy  &  Richardson. 
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Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  suit  was  instituted  by  the  heirs  and  personal  rep- 
resentatives of  the  late  Josiah  L.  Parrish  against  his 
widow  for  an  accounting,  and  to  have  her  declared  a 
trustee  of  certain  real  and  personal  property  which  it  is 
alledged  she  acquired  from  him  either  directly  or  indi- 
rectly for  their  use  and  benefit.  Josiah  L.  Parrish  and 
the  defendant  were  married  in  August,  1888,  and  were 
aged,  respectively,  eighty-three  and  thirty-eight  years. 
On  February  1,  1889,  he  signed  a  will  which  purported 
to  devise  and  bequeath  to  the  defendant  all  his  property, 
both  real  and  personal,  except  $170,  which  was  other- 
wise disposed  of.  On  the  same  day  he  executed  two 
deeds  which  purported  to  convey  to  her  all  his  real  prop- 
erty. On  July  16,  1889,  he  and  the  defendant,  for  the 
consideration  of  $400  per  acre,  contracted  in  writing  to 
sell  and  convey  to  Thomas  H.  Barnes,  William  Howard 
Phelps,  William  T.  Seever  and  Hugh  V.  Matthews  about 
seventy-two  acres  of  said  real  property  ;  $1,000  was  paid 
down,  $4,000  additional  was  to  be  paid  upon  the  execu- 
tion of  the  deed,  and  the  remainder  to  be  secured  by 
mortgage  on  the  premises.  The  conveyance  was  made 
September  27,  1889,  to  Phelps  and  Matthews,  and  the 
$4,000  cash  payment  was  thereupon  made  in  pursuance 
of  the  agreement,  and  notes  and  mortgages  were  exe- 
cuted to  the  defendant  covering  the  balance  of  $24,192. 
On  September  28,  1889,  all  these  lands  were  conveyed 
to  the  Salem  Land  Company.  This  company  subse- 
quently made  large  payments  upon  the  notes  to  the 
defendant,  but,  being  unable  to  meet  them  in  full,  con- 
veyed to  her  a  very  considerable  portion  of  said  prem- 
ises, which  now  stand  in  her  name.  On  March  20,  1890, 
the  defendant  purchased  from  Matthews,  for  the  consid- 
eration of  $12,782,  a  tract  of  land  known  as  the  "Garden 
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Road  Property,"  consisting  of  32.66  acres,  and  took  the 
title  in  her  own  name.  This,  it  is  alleged,  she  pur- 
chased with  the  funds  of  her  husband,  and  she  acquired 
other  small  tracts  under  like  conditions.  On  April  10, 
1890,  Joziah  L.  Parrish  and  defendant  made,  executed 
and  delivered  to  F.  R.  Smith  three  deeds, —  one  for  the 
dwelling  house  in  which  they  were  then  living,  and  the 
lots  upon  which  it  was  situated,  which  property  is  not 
in  dispute,  and  the  other  two  purported  to  convey  all 
the  real  property  of  which  he  was  possessed  at  the  time 
of  the  marriage  that  had  not  been  subsequently  con- 
veyed to  third  parties ;  and  upon  the  same  day,  and 
as  part  of  the  same  transaction,  F.  R.  Smith  and  wife 
transferred  by  their  deeds  of  conveyance  the  same  prop- 
erty to  the  defendant.  Several  other  parcels  of  land 
which  belonged  to  Josiah  L.  Parrish  at  the  date  of  the 
marriage  were  sold  and  conveyed  prior  to  the  execution 
of  said  deeds  to  Smith,  and  large  sums  of  money  realized 
therefrom.  One  parcel  may  be  mentioned  as  that  con- 
veyed to  Christian  Frickey,  February  4,  1890,  for  $10,- 
200.  It  is  now  sought  to  have  the  defendant  declared  a 
trustee,  for  the  use  and  benefit  of  the  heirs  and  personal 
representatives  of  Josiah  L.  Parrish,  of  all  the  lands  that 
she  acquired  through  the  several  conveyances  above  re- 
ferred to,  and  some  others,  of  small  moment,  not  men- 
tioned, and  also  of  the  funds  which  it  is  alleged  she 
received  for  the  lands  disposed  of ;  and  for  an  ascertain- 
ment of  the  amount  for  which  she  is  liable  an  account- 
ing is  prayed. 

The  complaint  states  the  age  of  the  said  Josiah  L. 
Parrish,  his  consequent  infirmities,  and  his  inability,  by 
reason  of  his  alleged  enfeebled  condition,  both  physically 
and  mentally,  to  efficiently  and  profitably  manage  his 
large  property  interests ;  that,  in  pursuance  of  a  mer- 
cenary and  wicked  design  to  acquire  the  property  of  the 
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deceased  wrongfully  and  without  consideration,  the  de- 
fendant, on  February  1,  1889,  and  while  the  said  Josiah 
L.  Parrish  was  afflicted  with  a  severe  attack  of  apoplexy, 
and  unable  to  comprehend  or  intelligently  understand 
the  nature  of  the  business  in  hand,  and  by  reason  thereof 
incapacitated  for  the  transaction  of  the  same,  the  de- 
fendant dictated  the  will  and  deeds  of  that  date,  and 
procured  their  execution  by  him  to  her ;  that  thereafter 
the  said  Josiah  L.  Parrish  partially  recovered  from  said 
attack,  and  the  defendant,  well  knowing  that  he  was  in- 
capacitated from  making  said  will  and  deeds,  and  deem- 
ing said  documents  worthless  for  that  reason,  set  about  to 
cheat,  overreach,  and  defraud  him  of  his  property,  and 
to  cause  other  deeds  to  be  made  to  her  at  a  time  when  he 
could  execute  the  same  and  understand  their  purport ; 
and  in  furtherance  of  the  said  wicked  design  she  repre- 
resented  and  pretended  to  him  that  because  of  his  in- 
firmity he  could  not  efficiently  conduct  his  business  and 
manage  his  said  property,  and  that,  if  he  would  place 
the  title  to  all  of  said  property  in  her  name,  she  would 
safely  keep,  manage,  and  protect  the  same  for  his  use 
and  benefit,  and  to  his  best  interest,  and  that  she  would 
hold  the  said  property  and  its  proceeds  and  accumula- 
tions in  trust  for  him  ;  that  said  Parrish  was  ignorant  of 
the  pretended  will  and  deeds  signed  February  1,  1889, 
and  was  ignorant  of  defendant's  intention  to  cheat  and 
defraud  him,  and  of  her  scheme  and  aim  to  wrongfully 
acquire  the  title  to  his  property  in  order  that  she  could 
claim  it  as  hers,  and  thereby  appropriate  the  same  to 
herself ;  and,  relying  upon  her  honor  as  his  wife,  and 
upon  her  business  capacity,  and  fully  believing  that  his 
property  and  business  affairs  could  be  more  fully  and 
efficiently  subserved  and  managed  by  defendant  than  by 
himself,  and  relying  upon  her  promise  to  manage  said 
property  and  business,  and  safely  keep  and  retain  the 
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same  in  trust  for  him  and  for  his  use,  he  yielded  to  her 
persuasions  and  importunities,  and  did,  on  or  about  Sep- 
tember 1,  1889,  agree  that  said  property  should  there- 
after be  transferred  to  defendant  for  said  reasons  and 
purposes,  and  not  otherwise.  Then  follow  specific  aver- 
ments concerning  particular  transactions,  tracing  the 
manner  of  transfer  and  final  acquirement  by  her  of  the 
legal  title  to  all  the  property  in  controversy,  and  finally 
that  the  defendant  has  never  accounted  for  any  of  said 
property,  but  has  appropriated  it  to  her  own  use,  and 
now  fraudulently  and  illegally  claims  to  own  the  same. 
These  allegations  constitute  the  gist  of  plaintiff's  cause 
of  action. 

The  defendant,  who  is  appellant  here,  contends  that 
the  complaint  is  framed  upon  the  theory  of  an  express 
trust,  and,  as  it  is  admitted  that  there  was  no  note  or 
memorandum  in  writing  subscribed  by  her  expressing  or 
declaring  the  alleged  trust  concerning  such  real  property, 
that  it  is  not  otherwise  provable.  It  is  statutory  that  no 
trust  or  power  concerning  real  property  can  be  created, 
transferred,  or  declared  otherwise  than  by  operation  of 
law,  or  by  a  conveyance  or  other  instrument  in  writing 
subscribed  by  the  party  creating,  transferring,  or  declar- 
ing the  same,  or  by  his  lawful  agent  under  written 
authority,  and  executed  with  such  formalities  as  are 
required  by  law:  Hill's  Ann.  Laws,  §  781.  But  trusts 
arising  by  operation  of  law  are  not  within  the.  purview 
of  this  statute.  See,  also,  Id.  §  782.  Among  such  are 
constructive  trusts  arising  ex  malcficio,  which  plaintiffs 
contend  is  the  nature  of  the  one  here  involved.  The  two 
contentions  are  opposites,  and  we  are  to  determine  which 
is  sustainable  under  the  complaint,  and,  if  the  latter, 
whether  the  evidence  establishes  it.  Mr.  Pomeroy  has 
stated  the  doctrine  touching  trusts  arising  ex  malcficio  as 
follows:  "In  general,  whenever  the  legal  title  to  prop- 
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erty,  real  or  personal,  has  been  obtained  through  actual 
fraud,  misrepresentations,  concealments,  or  through 
undue  influence,  duress,  taking  advantage  of  one's 
weakness  or  necessities,  or  through  any  other  similar 
means  or  under  any  other  similar  circumstances  which 
render  it  unconscientious  for  the  holder  of  the  legal  title 
to  retain  and  enjoy  the  beneficial  interest,  equity  im- 
presses a  constructive  trust  on  the  property  thus  acquired 
in  favor  of  the  one  who  is  truly  and  equitably  entitled 
to  the  same,  although  he  may  never  perhaps  have  had  % 
any  legal  estate  therein  ;  and  a  court  of  equity  has  juris- 
diction to  reach  the  property  either  in  the  hands  of  the 
original  wrong-doer,  or  in  the  hands  of  any  subsequent 
holder,  until  a  purchaser  of  it  in  good  faith  and  without 
notice  acquires  a  higher  right,  and  takes  the  property 
relieved  from  the  trust"  :  2  Pomeroy's  Equity,  §  1053. 
Mr.  Justice  Paxson,  in  Christy  v.  Sill,  95  Pa.  St.  380, 
says:  "It  may  be  said,  as  a  general  proposition,  that, 
whenever  a  person  has  obtained  the  property  of  another 
by  fraud,  he  is  a  trustee  ex  maleficio  for  the  person  so 
defrauded.  The  reason  of  it  is  this  :  Having  perpetrated 
a  fraud,  and  by  means  thereof  obtained  the  property  of 
another,  equity  will  not  permit  him  to  enjoy  the  fruits  of 
his  fraud,  but  will  hold  him  to  be  a  trustee  for  the  right- 
ful owner.  He  is  not  trustee  for  the  title,  for  that  he 
never  acquired,  but  of  the  thing  which  he  has  in  manual 
possession."  These  and  similar  cases  are  not  technical 
trusts,  but  constructive  trusts,  or  trusts  ex  maleficio. 

Mr.  Bispham,  in  his  work  on  Principles  of  Equity 
(4th  Ed.  §  91)  states  the  principle  in  much  the  same 
way.  "  Equity,"  he  says,  "as  we  shall  see,  makes  use 
of  the  machinery  of  a  trust  for  the  purpose  of  affording 
redress  in  cases  of  fraud  ;  as,  when  a  party  has  acquired 
the  legal  title  to  property  by  unfair  means,  he  will  be 
deemed  to  hold  it  in  trust  for  the  injured  party,  who 
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may  call  for  a  conveyance  thereof.  The  party  guilty  of 
the  fraud  is  said  in  such  cases  to  be  a  trustee  ex  malejicio. 
But  in  such  cases  the  interference  of  courts  of  equity  is 
called  into  play  by  fraud  as  a  distinct  head  of  jurisdic- 
tion, and  the  complainant's  right  of  relief  is  based  upon 
that  ground ;  the  defendant  being  treated  as  a  trustee 
merely  for  the  purpose  of  working  out  the  equity  of  the 
complainant."  In  Huxley  v.  Rice,  40  Mich.  73,  it  is 
said  :  '  *  It  is  the  settled  doctrine  of  the  court  that  where 
the  conveyance  is  obtained  for  ends  which  it  regards  as 
fraudulent,  or  under  circumstances  it  considers  as  fraud- 
ulent or  oppressive  by  instant  or  immediate  consequence, 
the  party  deriving  the  title  under  it  will  be  converted 
into  a  trustee,  in  case  that  construction  is  needful  for 
the  purpose  of  administering  adequate  relief ;  and  the 
setting  up  of  the  statute  against  frauds  by  the  party 
guilty  of  the  fraud  or  misconduct,  in  order  to  bar  the 
court  from  effective  interference  with  his  wrongdoing, 
will  not  hinder  it  from  forcing  on  his  conscience  this 
character  as  a  means  to  baffle  his  injustice  or  its  effects." 
Fraud  is  the  especial  element  which  dominates  and 
characterizes  the  cause  of  suit,  and  its  existence  must- 
become  or  be  made  manifest,  and  it  is  this  that  distin- 
guishes the  trust  which  equity  employs  for  the  purpose 
of  affording  redress  from  unconscionable  conditions  and 
the  promotion  of  the  ends  of  justice  and  fair  dealing  from 
a  trust  of  an  express  or  specific  nature.  He  who  has 
been  guilty  of  the  employment  of  any  of  the  devious  and 
insidious  arts  of  fraud  to  the  purpose  of  any  undue, 
improper  or  unconscientious  advantage  ought  not  to  be 
permitted  to  perpetuate  the  wrong  by  invoking  the 
agency  of  the  statute  of  frauds  and  perjuries,  which 
was  enacted  to  prevent  the  very  ends  of  his  accomplish- 
ment ;  and  such  is  the  spirit  as  well  as  the  letter  of  the 
law,  as  promulgated  by  all  the  authorities,  without  a 
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dissenting  voice  anywhere.  "The  principle  of  this 
court  is,"  says  Lord  Justice  Turner,  k<  that  the  statute 
of  frauds  was  not  made  to  cover  fraud."  Lincoln  v. 
Wright,  4  De  Gex  &  J.  16.  See,  also,  Dray  v.  Dray,  21 
Or.  59  (27  Pac.  223)  ;  Moore  v.  Crawford,  130  U.  S.  122 
(9  Sup.  Ct.  447)  ;  Jones  v.  Van  Doren,  130  U.  S.  684  (9 
Sup.  Ct.  685)  ;  Darlington's  Appeal,  86  Pa.  St.  512  (27 
Am.  Rep.  726)  ;  Thomson's  Lessee  v.  White,  1  Dall.  434 
(1  Am.  Dec.  252)  ;  Ryan  v.  Doz,  34  N.  Y.  307  (90  Am. 
Dec.  696)  ;  Wheeler  v.  Reynolds,  66  N.  Y.  227;  and  1 
Beache's  Modern  Equity,  §  233. 

Without  attempting  an  extended  analysis  of  the  com- 
plaint, suffice  it  to  say  that  we  are  distinctly  impressed 
that  it  states  a  cause  sounding  in  fraud,  rather  than  one 
based  upon  an  express  trust.  The  extreme  age  and  men- 
tal infirmity  of  the  deceased  are  averred .  The  fact  of  her 
taking  undue  advantage  of  him  while  afflicted  with  a 
severe  attack  of  apoplexy  and  wholly  incompetent  for 
the  transaction  of  any  business,  and  procuring  the  exe- 
cution of  the  will  and  deeds  of  February,  1889,  and  of 
her  subsequent  concealment  from  him  of  the  fact  that 
such  instruments  had  been  made  or  executed,  is  set 
forth  by  way  of  inducement,  and  then  follow  the  allega- 
tions of  her  fraudulent  purpose  of  acquiring  the  property 
with  the  present  intention  of  ultimately  withholding  it 
from  him  and  claiming  it  as  her  own,  while  she  induced 
him  to  believe  that  it  was  necessary  for  her  to  have  the 
legal  title  to  enable  her  to  more  expeditiously  and  advan- 
tageously manage  the  property  and  conduct  the  business 
appertaining  thereto  for  him,  together  with  the  further 
statement  of  the  manner  of  her  acquirement  of  the  legal 
title,  her  refusal  to  account,  and  claim  of  ownership. 
All  which,  when  the  manner  of  their  statement  is  con- 
sidered, is  sufficient  to  characterize  the  complaint  as  one 
founded  upon  matters  arising  ex  malejicio,  rather  than 
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a  trust  arising  by  express  agreement  of  the  parties,  al- 
though it  may  contain  some  allegations  touching  specific 
transactions  which  may  give  color  to  the  theory  that  it  is 
a  declaration  upon  an  express  trust. 

Pursuing  the  discussion  of  the  nature  of  the  cause  a 
little  further,  we  again  quote  from  Mr.  Pomeroy.  He 
says:  "A  second  well-settled  and  even  common  form 
of  trusts  ex  maleficio  occurs  whenever  a  person  acquires 
the  legal  title  to  land  or  other  property  by  means  of  any 
intentionally  false  and  fraudulent  verbal  promise  to  hold 
the  same  for  a  certain  specified  purpose, —  as,  for  ex- 
ample, a  promise  to  convey  the  land  to  a  certain  desig- 
nated individual,  or  to  reconvey  it  to  the  grantor,  and 
the  like ;  and,  having  thus  fraudulently  obtained  the 
title,  he  retains,  uses,  and  claims  the  property  as  abso- 
lutely his  own,  so  that  the  whole  transaction  by  means 
of  which  the  ownership  is  obtained  is  in  fact  a  scheme 
of  actual  deceit  "  :  Pomeroy 's  Equity,  §  1055.  In  Brison 
v.  Brison,  75  Cal.  525  (7  Am.  St.  Rep.  189;  17  Pac. 
689),  the  complaint  averred  that  the  husband,  being  in- 
fluenced by  the  wish  of  the  wife  to  save  her  the  expense 
of  probate  proceedings  in  case  of  his  death,  and  having 
confidence  in  her  and  relying  upon  her  verbal  promise 
that  she  would  reconvey  to  him  upon  his  request,  made 
a  deed  to  her  absolute  in  form,  but  that  the  promise  by 
which  plaintiff  was  induced  to  make  the  deed  was  in  bad 
faith  and  false,  and  made  with  intent  on  her  part  to  de- 
ceive, and  did  deceive,  the  plaintiff;  and  it  was  held 
that  the  construction  that  should  be  given  to  the  aver- 
ment that  the  promise  was  made  without  any  intention 
of  performing  it  constituted  a  well-recognized  species  of 
fraud.  To  the  same  effect,  see,  also,  Newell  v.  Newell, 
14  Kan.  202  :  Henschel  v.  Mamero,  120  111.  660  (12  N.  E. 
203)  ;  Manning  v.  Pippen,  11  Am.  St.  Rep.  46  (5  South. 
572).     The  essence  of  the  fraud  consists  in  the  existence 
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of  a  wrongful  intent  at  the  time  to  eventually  appropriate 
the  property  while  lending  countenance  to  the  belief  in 
the  owner  that  it  was  designed  to  be  used  for,  and  would 
finally  inure  to,  his  benefit.  It  differs  from  a  promise 
with  a  purpose  of  complying  therewith  at  the  appointed 
time,  and  a  breach  thereof,  for  it  is  settled  and  conceded 
that  a  mere  failure  to  fulfill  the  promise  is  not  fraud, 
and  the  statute  applies  in  such  a  case ;  but  if  the  evil 
intent  primarily  existed,  as  above  suggested,  the  tfans- 
action  is  fraudulent,  and  without  the  statute. 

It  remains  to  determine  whether  the  plaintiffs  have 
established  their  cause  by  the  evidence  produced  at  the 
trial.  No  reliance  is  placed  upon  the  will  or  the  deeds 
of  February  1, 1889,  by  appellant,  and  nothing  is  claimed 
for  or  under  them ;  and  hence  it  is  unnecessary  to  dis- 
cuss in  detail  the  transaction  which  gave  rise  to  their 
existence,  further  than  to  say  that  Mr.  Parrish  was  in  a 
condition  of  mind  which  in  all  probability  incapacitated 
him  from  understanding  the  nature  of  the  transaction  or 
comprehending  what  was  being  done,  and  this  the  de- 
fendant well  knew.  The  next  transaction  of  moment 
relates  to  the  sale  of  the  seventy-two-acre  tract  of  land. 
On  July  16,  1889,  the  contract  of  sale  was  entered  into, 
as  previously  stated.  At  that  time  Josiah  L.  Parrish 
had  an  account  with  Ladd  &  Bush,  while  the  defendant 
had  none.  Parrish  alone  was  permitted  to  check  against 
the  account.  The  $1,000  paid  on  the  date  of  the  execu- 
tion of  the  contract  appears  in  this  account  to  his  credit 
as  having  been  placed  in  bank  on  the  following  day, 
July  17th.  Subsequently,  on  the  twenty-seventh  of  Sep- 
tember, 1889,  when  the  deed  was  made,  an  additional 
$4,000  was  paid  ;  but  instead  of  placing  this  money  in 
the  bank  to  the  credit  of  Josiah  L.  Parrish,  as  she  evi- 
dently did  the  first  payment,  she  sent  it  to  Portland,  and 
took  a  certificate  of  deposit  payable  to  herself.     Mat- 
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thews  testifies  concerning  the  transaction  :  "I  supposed 
it  [the  land]  belonged  to  Parrish  during  the  negotiations  ; 
but  after  we  consummated  the  agreement,  and  had 
drawn  the  contract,  Mrs.  Parrish  mentioned  to  me,  when 
there  was  no  one  else  present,  that  there  had  been  deeds 
made  to  her  to  this  property,  but  they  were  not  on  record, 
so  that  they  would  deed  the  property  both  together  to  us 
in  this  transaction.  *  *  *  It  was  clearly  Mr.  Par- 
rish'^ property,  under  the  arrangement,  just  like  it  was 
before.  He  called  it  so,  but  I  made  the  bargain  and 
settled  with  her,  of  course.  *  *  *  She  called  it  his 
property,  and  said  she  was  advising  and  managing  it  for 
him.  *  *  *  She  wanted  Mr.  Parrish  to  consent  to 
having  the  mortgage  made  to  her,  if  he  would,  which  he 
did  consent  to.  We  did  not  pay  down  entirely  for  the 
property,  and  the  mortgage  was  made  back  to  Mrs.  Par- 
rish. *  *  *  Mr.  Parrish  would  want  us  to  talk  to 
him  about  the  business,  and  she  wanted  us  to,  more  or 
less,  and  she  claimed,  and  said,  being  as  it  was  his  prop- 
erty, she  wanted  him  to  have  his  will  in  the  matter  from 
time  to  time,  but  he  was  very  irritable,  nervous,  and  old, 
and  rather  in  his  dotage,  and  it  was  very  difficult  to  get 
along  with  him,  because  he  did  not  comprehend  business 
very  well.  *  *  *  Mrs.  Parrish  had  her  way,  as  a 
rule."  Subsequently,  on  February  4,  1890,  Josiah  L. 
Parrish  and  the  defendant  sold  the  tract  of  land  to 
Frickey  for  the  consideration  of  $10,200,  the  greater 
portion  of  which  the  defendant  deposited  in  the  bank  to 
her  individual  credit.  This  account  had  been  opened 
but  a  short  time  previous, — about  the  first  of  that  year, — 
and  it  was  subject  to  her  checks  only.  On  March  20th 
following,  she  purchased  the  Garden  Road  property  for 
the  consideration  of  $12,782,  and  paid  for  it  mainly,  as 
she  says,  with  the  $4,000  she  had  on  deposit  in  Portland, 
and  a  check  upon  Ladd  &  Bush  against  her  account  for 


Sept.  1898.]  Parrish  v.  Parrish.  497 

$8,500.  This  account  shows  a  charge  of  a  like  amount 
of  that  date,  so  that  the  funds  which  went  to  that  pur- 
chase are  quite  clearly  traced. 

On  April  10th  following,  the  deeds  were  made  to  her 
through  F.  R.  Smith,  the  consideration  named  being 
$8,000 ;  but,  as  a  matter  of  fact,  none  was  received  by 
Parrish.  These  included,  as  we  understand,  all  the  lands 
of  Parrish  which  he  possessed  at  the  date  of  the  marriage 
remaining  undisposed  of  to  other  parties.  F.  R.  Smith 
testifies,  in  substance,  that  a  day  or  so  prior  to  the  exe- 
cution of  the  deeds  in  question  he  and  his  wife  were  vis- 
iting with  Mr.  Parrish  and  the  defendant,  and  that  when 
they  were  about  to  take  their  departure  Mr.  Parrish  re- 
quested them  to  return  the  next  day  but  one,  and  said  he 
wanted  to  deed  the  home  property — the  dwelling  in  which 
they  lived,  and  lots  upon  which  the  same  was  situated — 
to  Mrs.  Parrish  ;  that  he  had  made  a  deed  directly  to  her 
for  it,  and,  for  fear  it  was  not  valid,  he  wanted  to  make 
the  transfer  to  the  witness,  and  then  have  himself  and 
wife  transfer  to  Mrs.  Parrish  ;  and  that  he  had  intended 
to  have  had  the  deed  made  in  her  name  when  he  bought 
the  property,  but  that  by  mistake  it  had  been  deeded  to 
him.  The  witness  further  testified  that  he  and  his  wife 
called  at  the  time  agreed  upon,  and  then  it  was  he  ascer- 
tained that  they  intended  making  more  than  one  deed, 
and  that  property  other  than  the  dwelling  was  to  be 
transferred.  Witness  asked  Parrish  what  it  meant,  and 
he  said  he  wanted  to  have  witness  sign  the  other  deed, 
and  that  it  was  a  matter  of  business,  so  that  Mrs.  Parrish 
could  transact  the  business  for  him,  as  he  was  not  able 
to  get  about,  and  hardly  able  to  attend  to  business,  and 
that  the  defendant  also  said  to  him  that  the  purpose  of 
the  additional  transfers  was  to  so  arrange  it  "that  she 
could  attend  to  the  business,  as  he  was  not  able  to  attend 

38  Ok.— 82. 
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to  it."  Mrs.  Cline,  who  was  present  and  witnessed  the 
deeds,  testified  that  Mr.  and  Mrs.  Parrish  asked  her  to 
sign  the  deeds,  but  before  signing  she  asked  permission 
to  read  them  over,  and  that  thereupon  they  explained  to 
her  that  it  was  simply  for  a  business  transaction,  and 
that  Mrs.  Parrish  hurried  her  up  for  fear  that  Norman 
Parrish,  a  son  of  Josiah  L.,  would  come  in  in  the  mean- 
while and  make  a  row  about  it.  Witness  learned  from 
the  conversation  that  Mrs.  Parrish  was  to  have  the  home 
place  where  they  were  living  for  herself,  and  the  rest  of 
the  property  was  to  be  conveyed  to  her  so  that  she  could 
attend  to  the  business  for  him  ;  that  he  did  not  seem  to 
want  to  bother  with  it,  and  the  purpose  was  to  so  arrange 
it  that  she  could  attend  to  the  business  without  so  much 
trouble.  Witness  further  says:  "I  heard  Mr.  Parrish 
and  Mr.  Smith  talking  about  the  business.  I  didn't  pay 
much  attention  to  the  whole  conversation,  but  I  remem- 
ber him  saying  to  Smith  that  he  was  conveying  this  to 
her  in  trust  for  her  to  attend  to  the  business  for  him  ;  it 
was  not  permanent,  but  in  trust.' ' 

In  corroboration  of  these  witnesses  many  others  were 
called,  who  testify  to  admissions  of  the  defendant  touch- 
ing the  purpose  for  which  she  was  holding  the  property 
in  her  name.  Dr.  D.  W.  Ward  testifies  that  in  April, 
1890,  Mrs.  Parrish  told  him  that  she  was  managing  the 
business,  and  was  doing  a  good  deal  of  business,  and 
that  she  supposed  it  would  create  a  good  deal  of  animosity 
and  hard  feeling  with  the  children,  but  that  she  was 
managing  it  accurately,  and  could  account  for  every  dol- 
lar of  it.  Witness  inferred  from  her  conversation  that 
she  was  doing  the  business  for  Mr.  Parrish  because  he 
was  not  competent  to  manage  it  himself.  Andrew  G. 
Vaughn  testifies  that  in  1894  he  heard  a  conversation 
between  Mr.  and  Mrs.  Parrish  and  Dr.  Pierce,  and  that 
she  made  the  remark  that  all  the  land  that  was  there, 
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and  things  that  belonged  to  Mr.  Parrish,  she  could  ac- 
count for,  and  that  she  was  looking  after  and  working 
for  his  interest.  Dr.  Pierce  corroborates  this  statement. 
He  says  :  "  She  was  talking  with  ine  in  the  dining  room 
when  Father  Parrish  was  present,  when  she  told  me  she 
had  been  obliged  to  take  charge  of  or  take  the  property 
in  her  name  to  manage  it  for  the  children ;  that  Father 
Parrish  was  old  and  feeble,  and  not  competent  to  do  busi- 
ness, and  she  wras  doing  it  for  him."  Mrs.  Eliza  Smith 
says  that  Mrs.  Parrish  told  her  that  Father  Parrish  was 
not  .able  to  attend  to  business,  and  had  turned  it  over  to 
her  to  transact  ( this  was  some  time  in  1893 ) ;  and  J.  M. 
Gross,  that  in  the  summer  of  1889  Mrs.  Parrish  told  him 
that  she  was  transacting  the  business  for  Mr.  Parrish, 
and  that  she  was  the  proper  party  to  pay  some  money  to 
that  was  due  her  husband.  Samuel  Parrish  testified  that 
she  said  to  him,  in  Portland,  in  1890,  "I  want  you  to 
understand  those  deeds  were  given  to  me  to  conduct  the 
business  for  your  father."  Testimony  was  also  adduced 
touching  the  declarations  of  Mr.  Parrish  made  prior  to 
and  at  the  time  of  the  transfers,  to  the  same  purport. 
Some  were  shown  to  have  been  made  later,  but  of  a  con- 
tradictory tenor.  To  these  latter  we  have  attached  no 
importance . 

As  one  of  her  separate  defenses,  the  defendant  alleges 
that  all  the  property  referred  to  in  plaintiffs'  complaint 
which  the  said  Josiah  L.  Parrish  conveyed  to  her  was 
intended  as  a  gift,  advancement,  and  settlement  by  him 
to  her,  and  not  in  trust  for  him  or  the  plaintiffs.  Mrs. 
Parrish,  when  called  as  a  witness,  denied  in  the  main  all 
admissions  attributed  to  her,  and  disputed  the  testi- 
mony of  Matthews,  Smith,  and  Cline  touching  the  pur- 
pose for  which  she  was  permitted  to  take  the  property  in 
her  name.  She  testifies  touching  the  Smith  deeds  as 
follows  :  "  Q.  At  the  time  of  the  making  of  these  Smith 
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deeds,  was  there  any  agreement  in  regard  to  the  trust? 
If  so,  what  was  the  agreement?  A.  There  was  no  agree- 
ment. Q.  How  were  you  holding  that  property,  Mrs. 
Parrish,  if  not  in  trust?  How  were  you  holding  the  real 
estate?  A.  I  think  the  deeds  show  I  was  to  have  and 
hold  it.  Q.  Holding  it  as  your  own?  A.  Yes,  sir ;  and 
to  my  heirs.1'  Touching  the  same  subject  she  continued 
on  cross-examination  :  "  Q.  What  did  you  mean  when 
you  gave  this  expression,  '  that  the  deeds  show  I  was  to 
have  and  to  hold  it  to  my  heirs,'  speaking  of  the  deeds 
made  by  Fabritus  Smith  and  wife  to  you?  What  did 
you  mean  by  that  expression?  A.  I  think  I  answered 
that  they  were  mine  to  convey  the  property  away.  Q. 
Did  you  think  that  particular  clause  in  the  deed  had  any 
significance  in  making  your  title  to  the  property  any 
more  certain?  A.  I  don't  think  I  thought  anything 
about  it.  Q.  How  do  you  happen  to  think  it  now?  A. 
I  could  not  answer  that.  It  happened  to  come  into  my 
mind.  *  *  *  I  don't  think  at  the  time  the  deeds 
were  made  there  was  any  conversation  about  what  they 
were  made  for  at  all ;  so  far  as  the  conversations  were 
concerned,  I  don't  think  there  was.  Q.  Why  were  the 
deeds  made  to  Mr.  Smith?  A.  I  could  not  answer  that. 
Q.  Why  were  they  made  by  Smith  and  wife  to  you?  A. 
To  convey  the  property  to  me.  Q.  As  a  gift?  A.  I 
don't  know  what  you  would  call  it.  Q.  You  haven't 
told  why  these  deeds  were  made  by  Mr.  Smith  and  wife 
to  you.  A.  You  remember  Mr.  Parrish  made  a  will  in 
1890,  and  some  deeds  that  were  not  recorded,  and  a  year 
afterwards  he  was  taken  ill  with  la  grippe,  and  he  had 
hiccoughs  three  days  and  nights,  and  supposed  he  was 
going  to  die ;  and  some  one  came  and  told  us  that  Nor- 
man's people  had  consulted  Richardson  about  breaking 
this  will  and  taking  the  property,  and  told  Parrish  that, 
if  he  hadn't  provided  for  me,  that  he  ought  to  do  it,  on 


Sept.  1898.]  Parrish  v.  Parrish.  501 

account  of  the  care  I  was  taking  of  him,  and  he  said 
that  he  had  provided  for  me,  and  had  given  me  the 
property,  and  supposed  those  deeds  had  been  recorded. 
*  *  *  When  he  learned  those  deeds  were  not  recorded, 
he  was  anxious  then  about  the  matter ;  and  he  said  that 
he  would  send  for  Norman's  people,  and  ask  them  to 
sign  a  contract  to  let  the  will  stand, —  the  disposition  of 
the  property  that  he  had  made.  He  had  no  idea  and 
didn't  worry  about  these  two  sons.  He  thought  they 
would  not  bother  him.  And  he  did  send  for  him  to  sign 
the  contract  to  let  the  papers  alone,  and  he  agreed  to  do 
it.  And  they  had  another  conversation,  and  they  refused 
to  do  it.  Norman  at  one  time  ( about  the  time  that  Mr. 
Parrish  was  up  and  about  the  house )  agreed  to  it,  and 
then  Mrs.  Parrish  and  he  talked  with  them  about  sign- 
ing the  papers  to  let  the  papers  alone  for  the  considera- 
tion of  their  house,  to  cost  from  $1,200  to  $1,500,  and 
they  refused  to  do  it ;  and  when  they  went  away  he  said 
he  would  see  whether  we  have,  or  the  children  or  him- 
self had,  the  say  about  what  was  left  of  the  property ; 
the  property  was  pretty  near  all  gone,  and  he  thought  he 
had  a  right  to  have  the  say  about  what  became  of  it.  I 
think  he  consulted  some  attorney  ( I  don't  know  whom  ; 
probably  Mr.  Hammer  or  somebody  else)  about  the  best 
way  to  transfer  the  title.  I  think  they  advised  him  to 
transfer  it  to  somebody  else.  Q.  Why  did  you  and  Mr. 
Parrish  consider  those  deeds  were  not  sufficient  to  con- 
vey the  property  to  you,  and  the  will  not  sufficient  to 
bequeath  you  his  property?     A.  Well,  he  didn't  have 

very  much in  any  will,  because  he  always  held  that 

they  were  too  easily  broken.  Q.  Did  you  have  any  faith 
in  a  will?  A.  I  didn't  think  much  about  it.  I  allowed 
him  to  make  a  will  to  satisfy  his  mind.  Q.  What  was 
his  belief  with  reference  to  the  deeds?  A.  He  was  afraid 
— because  they  had  lain  so  long  without  being  recorded — 
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he  was  afraid  it  would  affect  the  validity  of  them.  Q. 
Did  you  think  the  deeds  were  all  right?  A.  I  thought 
they  would  carry  the  property  provided  they  were  re- 
corded. Q.  You  kept  them  well?  A.  Yes;  for  several 
years." 

There  was  testimony  touching  the  enfeebled  condition 
of  the  old  gentleman's  mind  at  the  time  of  his  marriage 
to  the  defendant,  and  of  his  forgetfulness  and  disinclina- 
tion to  transact  business,  and  much  that  was  contradic- 
tory regarding  his  disposition  to  exercise  his  own  mind 
and  notions  touching  the  management  and  control  of  his 
property  rights  ;  but  there  is  no  doubt  that  for  the  time 
the  defendant  had  the  superior  intellect,  and  dominated 
in  a  marked  degree  the  greater  proportion  of  his  busi- 
ness transactions.  She  admits  that  she  attended  to 
whatever  business  interests  he  had,  but  leaves  the  infer- 
ence that  they  were  limited  after  she  acquired  the  prop- 
erty in  controversy,  and  to  this  extent  it  must  be  con- 
ceded that  she  was  his  business  manager  and  financial 
agent.  The  way  and  manner  in  which  the  will  and 
deeds  of  February  1,  1889,  were  obtained  exhibited  a 
disposition  upon  her  part  to  possess  herself  of  the  prop- 
erty without  regard  to  the  condition  or  fitness  of  the  old 
gentleman's  mind  to  dispose  of  it;  and  then  the  act  of 
procuring  both  the  will  and  the  deeds  covering  the  same 
property,  "making  assurance  doubly  sure,"  was  one 
well  calculated  to  throw  doubt  and  suspicion  upon  the 
good  faith  of  the  transaction.  The  two  instruments 
were  inconsistent  in  their  tenor  and  effect.  The  will 
could  only  become  effective  to  convey  title  at  the  death 
of  the  testator,  while  the  deed  should  have  taken  effect 
at  the  date  of  its  execution,  if  delivered  as  she  contends 
She  did  not  have  the  deeds  recorded,  notwithstanding 
she  was  their  custodian.  But  when  it  came  to  the  sale 
of  the  72-acre  tract  she  told  Matthews  aside,  and  said 
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privately,  that  she  held  the  deeds,  but  that  they  had  not 
been  recorded,  and,  in  effect,  that  she  claimed  nothing 
for  them.  In  accord  with  this  idea,  the  first  $1,000 
payment  was  deposited  in  the  bank  in  the  name  of  Mr. 
Parrish,  and  was  subject  alone  to  his  check.  But  when 
the  deed  was  made  she  insisted  that  the  notes  and  mort- 
gages be  made  out  in  her  name,  to  which  her  husband 
consented.  She  took  a  certificate  of  deposit  for  the 
$4,000  cash  paid  in  her  own  name.  Why  she  did  this  is 
not  explained,  and  whether  he  directed  it  or  not  she  does 
not  say. 

Shortly  afterwards,  about  January  1, 1890,  she  opened 
an  account  with  the  bank,  and  thenceforward  all  finan- 
cial transactions  of  any  moment  appear  to  have  been 
conducted  in  her  name.  She  does  not  attempt  to  ex- 
plain why  Mr.  Parrish  allowed  her  to  take  the  notes  and 
mortgage  in  her  name,  but  leaves  us  entirely  to  infer- 
ence for  our  deductions.  She  does  not  say,  while  claim- 
ing nothing  for  the  will  or  deed  formerly  executed,  that 
the  old  gentleman  intended  to  give  her  the  money  and 
the  notes  and  mortgage  representing  the  balance  of  the 
consideration  for  the  land  sold  to  Matthews  and  others, 
yet  from  that  time  forward  she  claims  these  funds  as  her 
own.  Later,  when  she  bought  the  Garden  Road  prop- 
erty, and  took  the  title  in  her  own  name,  she  used  the 
$4,000,  together  with  a  large  proportion  of  the  proceeds 
of  the  Frickey  tract,  to  pay  for  it,  and  yet  she  testifies 
that  she  paid  for  it  with  her  own  funds.  If  she  claimed 
nothing  for  the  deeds  of  February  1,  1889,  the  land  sold 
to  Frickey  could  not  have  been  hers  at  the  time  of  the 
sale  to  him ;  and,  if  not  hers,  how  did  she  obtain  the 
title  to  the  proceeds?  This  she  does  not  attempt  to  ex- 
plain, although  constituting  a  large  item,  of  more  than 
$10,000 ;  and  here  we  are  again  left  to  mere  inference, 
looking  from  her  standpoint.    Subsequently  she  obtained 
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the  Smith  deeds,  the  purpose  of  which  is  largely  ex- 
plained by  the  testimony  for  plaintiffs,  and  took  the  title 
back  in  her  own  name  to  much  of  the  tract  conveyed  to 
Matthews  &  Co.,  which  had  to  be  surrendered  in  conse- 
quence of  the  inability  of  the  parties  to  pay  for  it ;  and 
her  story  touching  the  Smith  deeds  is  upon  its  face  in- 
consistent and  improbable  as  respects  some  of  the  im- 
portant features  of  the  transaction. 

In  support  of  her  contention  the  defendant  invokes 
two  presumptions  of  law  :  One,  that  where  the  purchase 
of  land  is  made  by  a  parent  in  the  name  of  his  child,  or 
by  a  husband  in  the  name  of  his  wife,  it  will  prima  facie 
be  presumed  to  be  an  advancement  or  settlement,  and 
not  a  trust ;  and  the  other,  that  a  deed  of  absolute  con- 
veyance, unambiguous  in  its  terms,  must  be  presumed 
to  express  the  intent  of  the  parties  at  the  time  of  its  exe- 
cution :  Goelz  v.  Goelz,  157  111.  33-45  (41  N.  E.  756)  ; 
Hill's  Ann.  Laws,  §  775,  subd.  3.  The  former  of  these 
presumptions  is  disputable,  and  may  be  overcome  by 
evidence  that  such  was  not  the  intention  of  the  parties, 
nor  the  nature  of  the  transaction  relied  upon  (Parker  v. 
Newitt,  18  Or.  274,  23  Pac.  246;  Taylor  v.  Miles,  19  Or. 
550,  25  Pac.  143)  ;  and  the  latter  can  never  prevail 
where  fraud  vitiates  the  conveyance  itself.  The  declara- 
tions of  the  deceased,  at  the  time  some  of  the  transac- 
tions were  effected,  that  the  property  with  which  they 
were  dealing  was  his,  and,  as  it  related  to  the  last  trans- 
fers, that  they  were  made  for  the  purpose  of  enabling  his 
wife  to  transact  his  business  for  him,  and  her  admissions 
from  time  to  time  that  the  land  arid  other  property 
belonged  to  him,  and  that  the  transfers  were  made  to 
her  to  enable  her  to  transact  the  business  for  him,  and 
that  she  was  holding  it  for  him  and  his  children,  and 
was  able  to  account  for  all  of  it  in  due  time,  afford  a 
better  explanation  of  the  true  condition  and  status  of  the 
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property  rights  than  the  legal  inferences  which  she  has 
invoked  in  favor  of  her  title.  She  was  to  all  intents  and 
purposes  his  financial  agent,  acting  in  a  fiduciary- 
capacity  ;  and,  while  her  intention  to  appropriate  at  the 
time  of  acquiring  the  legal  title  is  not  made  to  appear 
by  her  positive  declarations,  yet  the  whole  course  of  her 
demeanor  towards  her  husband  as  it  concerned  his  prop- 
erty indicates  quite  clearly  that  she  designed  that  it 
should  eventually  inure  to  her  benefit  through  and  by 
means  of  the  very  transfers  which  she  was  instrumental 
in  causing  to  be  effected. 

She  induced  her  husband  to  believe  all  along  that  she 
was  managing  and  carrying  on  his  business,  not  hers, 
with  assets  that  were  his,  and  that  she  held  the  legal 
title  for  the  purposes  of  business  convenience  only. 
That  this  constitutes  a  species  of  deceit  for  which  the 
law  gives  redress  we  have  no  doubt,  and  the  defendant 
will  accordingly  be  declared  a  trustee  ex  malejicio  of  the 
real  property  in  controversy  for  the  use  and  benefit  of 
the  heirs  at  law  of  the  deceased.  Such  being  our  con- 
clusion, plaintiffs'  contention  that  the  defendant  is  not 
entitled  to  dower  in  the  real  property  is  not  maintain- 
able. The  logical  deduction  is  that,  as  the  heirs  are 
entitled  to  the  real  property  by  right  of  inheritance  from 
him,  she  is  entitled  to  her  dower  as  his  widow.  The 
law  declares  her  to  be  a  trustee  ex  maleficio  for  the  pur- 
pose of  working  out  equity.  As  Mr.  Justice  Paxson 
says,  "  He  is  not  trustee  for  the  title,  for  that  he  never 
acquired,  but  of  the  thing  he  has  in  manual  possession"  : 
Christy  v.  Sill,  95  Pa.  St.  380,  and  Bispham's  Equity, 
§  91.  The  defendant  holds  the  legal  title,  which  her 
husband  should  have  possessed  but  for  her  fraudulent 
devices,  and  we  know  of  no  rule  of  law  by  which  such 
acts  and  demeanor  on  the  part  of  the  wife  will  forfeit 
her  right  to  dower  in  her  husband's  estate. 
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As  it  respects  the  accounting  touching  the  money 
which  the  defendant  has  received  from  time  to  time,  it 
is  impossible  from  the  evidence  to  state  an  account. 
We  are  strongly  impressed,  however,  from  the  testi- 
mony, that  she  has  used  all  the  funds  received  by  her  in 
defraying  the  expenses  of  the  family,  conducting  the 
business  with  which  she  was  intrusted,  and  in  the  pur- 
chase of  the  real  property  now  standing  in  her  name, 
and  of  which  she  is  declared  a  trustee  for  the  use  of  the 
heirs  of  Mr.  Parrish,  and  therefore  that  plaintiffs  are 
entitled  to  no  relief  upon  this  phase  of  the  controversy. 
The  decree  of  the  court  below  will  be  affirmed,  and  it  is 

so-  ordered. 

Affirmed. 

Argued  23  January;  decided  20  March,  1899. 
STATE  v.   IjEE. 

[56  Pac.  4161 

Rape— Indictment—  Duplicity.  —  An  Indictment  charging  that  defendant, 
being  a  male  person  over  Hi x teen  years  of  age,  did  forcibly  ravish  and  have 
carnal  sexual  intercourse  with  a  specified  female  child  under  sixteen  years 
of  age,  charges  common  law  as  well  as  statutory  rape,  and  is  open  to  an  objec- 
tion for  duplicity,  which,  however,  is  waived  by  failure  to  demur.  After  a 
conviction  on  evidence  of  a  forcible  ravishment  the  allegations  as  to  age  will 
be  rejected,  the  charge  being  complete  without  them :  Stale  v.  Home,  20  Or. 
485,  applied. 

From  Washington  :  Thos.  A.  McBridb,  Judge. 


James  Lee,  Jr.,  was  convicted  of  rape,  and  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Samuel  B.  Huston  and  Martin  L.  Pipes. 

For  the  state  there  was  a  brief  over  the  name  of  Mr. 
T.  J.  Cleeton,  district  attorney,  with  an  oral  argument  by 
Mr.  D.  R.  N.  Blackburn,  attorney  general,  and  Mr.  Clee- 
ton. 
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Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

The  defendant,  James  Lee,  Jr.,  was  tried  upon  an 
indictment,  the  charging  part  of  which  is  as  follows : 
"  That  said  James  Lee,  Jr.,  on  the  17th  day  of  June,  A. 
D.,  1897,  in  the  said  County  of  Washington,  State  of 
Oregon,  then  and  there  being,  and  being  then  and  there 
a  male  person  over  the  age  of  sixteen  years,  did  then 
and  there,  wilfully,  unlawfully  and  feloniously,  forcibly 
ravish  and  have  carnal  sexual  intercourse  with  one  Sarah 
Ann  Hammock,  a  female  child  under  the  age  of  sixteen 
years  "  ;  and,  having  beeA  convicted,  he  was  sentenced 
to  imprisonment  in  the  penitentiary  for  the  term  of  three 
years,  from  which  judgment  he  appeals. 

This  indictment  was  predicated  upon  a  violation  of 
the  provisions  of  section  1733,  Hill's  Ann.  Laws,  as 
amended  by  the  act  of  the  legislative  assembly  approved 
February  23,  1895,  which  reads  as  follows:  "If  any 
person  over  the  age  of  sixteen  years  shall  carnally  know 
any  female  child  under  the  age  of  sixteen  years,  or  any 
person  shall  forcibly  ravish  any  female,  such  person 
shall  be  deemed  guilty  of  rape,  and,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  peni- 
tentiary for  not  less  than  three  nor  more  than  twenty 
years":  Laws,  1895,  p.  67.  The  state,  to  maintain 
its  case,  introduced  evidence  tending  to  prove  that  the 
prosecuting  witness  was  only  twelve  years  old  when  the 
alleged  assault  was  committed,  and  that  the  defendant 
forcibly  ravished  her  ;  but,  having  rested  without  offering 
any  proof  of  the  defendant's  age,  his  counsel  moved  the 
court  to  instruct  the  jury  to  acquit  him,  which  motion 
having  been  overruled,  an  exception  was  saved.  The 
defendant  offered  to  prove  that  at  the  time  of  the  com- 
mission of  the  alleged  crime  he  was  not  sixteen  years 
old,  but  the  court,  refusing  to  permit  such  testimony  to 
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be  introduced,  allowed  an  exception  to  its  ruling.  It  is 
maintained  that  the  indictment  only  charges  the  de- 
fendant  with  carnally  knowing  a  female  under  the  age 
of  sixteen  years,  and  that  the  phrase  "forcibly  ravish," 
as  used  therein,  is  a  mere  statement  of  a  legal  conclusion 
deducible  from  the  allegation  of  sexual  intercourse  and 
founded  upon  the  application  of  such  force  only  as  the 
law  implies  from  the  inability  of  the  female,  by  reason 
of  her  immature  age,  to  give  her  consent  to  an  act  of 
copulation,  and,  hence,  that  the  allegation  of  defend- 
ant's, age  was  material,  a  failure  to  prove  which  was 
such  a  variance  as  shbuld  secure  a  reversal  ot  the  judg- 
ment, and  that  the  refsual  of  the  court  to  permit  the  de- 
fendant to  prove  that  he  was  under  the  age  of  sixteen 
years  at  the  time  it  is  alleged  that  the  crime  was  com- 
mitted was  the  denial  of  a  substantial  right,  to  his  pre- 
judice. 

Counsel  for  the  state  insist,  however,  that  the  indict- 
ment charges  the  commission  of  two  offenses,  viz.,  com- 
mon-law and  statutory  rape,  and  that,  inasmuch  as  no 
demurrer  on  account  of  the  duplicity  was  interposed, 
the  state  had  the  right  to  adopt  either  theory  of  the  case  ; 
that,  having  elected  to  rely  upon  the  allegation  of  a  forc- 
ible ravishment,  the  averment  of  defendant's  age  became 
immaterial ;  and  that  after  verdict  such  averment  should 
be  rejected  as  surplusage,  if  the  indictment  properly 
charges  the  commission  of  the  common-law  offense.  The 
statute,  in  prescribing  the  manner  of  stating  an  offense, 
provides  that  the  indictment  must  charge  but  one  crime, 
and  in  one  form  only  (Hill's  Ann.  Laws,  §  1273),  and 
that  any  violation  of  this  rule  affords  a  ground  of 
demurrer  (Id.  §  1322),  but,  if  no  demurrer  for  the 
duplicity  be  interposed,  the  objection  to  the  pleading  on 
that  account  is  thereby  waived :  Id.  §  1330  ;  State  v.  Bruce, 
5  Or.  68  ;  State  v.  Doty,  5  Or.  491 ;  State  v.  Jarvis,  18  Or. 
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360  (23  Pac.  251);  State  v.  Home,  20  Or.  485  (26  Pac. 
665 ) .     An  indictment  which  charges  ' '  that  said  A  B 

on  the day  of ,  18 — ,  in  the  county  aforesaid, 

being  then  and  there  a  male  person  over  the  age  of  six- 
teen years,  carnally  knew  one  C  D,  a  female  child  under 
the  age  of  sixteen  years,"  would  have  probably  stated 
facts  sufficient,  under  our  statute  to  have  constituted  a 
crime :  1  Hill's  Ann.  Laws,  p.  1002,  Form  No.  7 ;  Id.  § 
1269  ;  Laws  of  Oregon,  1895,  p.  67.  The  rule  was  early 
established  by  the  courts  that  the  seeming  acquiescence 
of  a  female  of  feeble  mind  or  of  very,  tender  years  to  an 
act  of  sexual  intercourse  afforded  no  defense  to  an  action 
of  rape,  because  such  female,  being  ignorant  of  the  nature 
of  the  act,  was  incapable  of  yielding  consent,  from  a 
defect  of  understanding :  Hays  v.  People,  1  Hill,  351 ; 
Stephen  v.  State,  11  Ga.  225 ;  O'Meara  v.  State,  17  Ohio 
St.  515;  Moore  v.  State,  17  Ohio  St.  521.  Legislative 
assemblies,  applying  the  rule  thus  established,  have  arbi- 
trarily prescribed,  in  many  instances,  the  age  at  which 
a  female  of  ordinary  intelligence  is  presumed  to  have 
attained  such  a  degree  of  mental  development  as  to  be 
capable  of  consenting  to  the  commission  of  that  particular 
immoral  act,  which,  when  discovered,  ostracizes  her  from 
good  society. 

41  The  law,"  says  Mr.  Justice  Wolverton  in  State  v. 
Sargent,  32  Or.  110  (49  Pac.  889),  "has  determined  that 
a  female  child  under  the  age  denominated  is  incapable  of 
consenting.  It  is  as  though  she  had  no  mind  upon  the 
subject — no  volition  pertaining  to  it.  There  is  a  period 
in  child  life  when  in  reality  it  is  incapable  of  consenting, 
and  the  legislature  has  simply  fixed  a  time — arbitrarily, 
as  it  may  be,  but  nevertheless  wisely — when  a  girl  may 
be  considered  to  have  arrived  at  an  age  of  sufficient  dis- 
cretion, and  fully  competent,  to  give  her  consent  to  an 
act  which  is  palpably  wrong,  both  in  morals  and  in  law." 
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The  law,  therefore,  conclusively  presumes  that  a  female 
under  the  prohibited  age  is  incapable  of  yielding  her  con- 
sent, and  sexual  intercourse  with  her  before  she  reaches 
the  period  of  mental  development  is  denominated  stat- 
utory rape,  in  which  actual  force  is  not  necessarily  an 
ingredient,  and,  if  alleged  in  the  indictment,  may  be 
treated  as  surplusage :  State  v.  Horne,  20  Or.  485 ;  McComas 
v.  State,  11  Mo.  116.  If  the  indictment  be  regarded  as 
charging  the  defendant  with  the  statutory  crime,  the 
allegation  that  he  did  4 '  forcibly  ravish ' '  her,  as  con- 
tained therein,  was  a  deduction  which  the  law  implies 
from  the  averment  of  sexual  intercourse  between  persons 
of  the  ages  alleged,  and  amounted  to  a  statement  of  a 
legal  conclusion,  which  might  have  been  treated  as  sur- 
plusage ;  but,  in  this  view  of  the  case,  it  would  have 
been  incumbent  upon  the  state  to  prove  that  the  defend- 
ant was  over  the  age  of  sixteen  years.     An  indictment 

charging  "  that  said  A  B,  on  the day  of ,  18 — , 

in  the  county  aforesaid,  did  then  and  there  forcibly 
ravish  one  C  D,  a  female,"  would  have  stated  facts  suffi- 
cient to  constitute  the  crime  of  rape  :  1  Hill's  Ann.  Laws, 
p.  1002,  Form  No.  7 ;  Id.  §  1269  ;  Laws  of  Oregon,  1895, 
p.  67.  A  comparison  of  the  indictment  in  the  case  at 
bar  with  the  forms  hereinbefore  set  out  will  disclose  that 
it  charges  two  separate  offenses,  but,  the  defendant  not 
having  demurred  for  the  duplicity,  the  error  was  waived  ; 
and  hence  the  allegations  of  the  respective  ages  of  the 
defendant  and  of  the  prosecutrix  may  be  stricken  there- 
from as  surplusage,  without  affecting  the  conviction : 
State  v.  Abrams,  11  Or.  169  (8  Pac.  327)  ;  State  v.  Tom 
Louey,  11  Or.  326  (8  Pac.  353)  ;  State  v.  Home,  20  Or. 
485  (26  Pac.  665) . 

It  is  contended  that  the  evidence  was  insufficient  to 
identify  the  defendant  as  the  person  who  committed  the 
crime,  and,  this  being  so,  the  court  erred  in  not  direct- 
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ing  a  verdict  of  acquittal.  The  testimony  of  the  prose- 
cuting witness  is  to  the  effect  that,  as  she  was  returning 
from  school  on  the  day  in  question,  the  defendant,  whom 
she  had  known  from  childhood,  came  up  behind  her,  and 
inquired  if  that  was  the  way  to  a  neighbor's  house,  say- 
ing that  he  had  not  been  in  that  vicinity  for  four  or  five 
years,  and  had  forgotten  the  road  ;  that,  after  the  defend- 
ant had  thrown  her  down,  she  asked  him  his  name,  and 
he  replied  that  it  was  Johnson,  but  she  says  she  knew 
that  it  was  the  defendant.  On  cross-examination,  in 
referring  to  the  person  who  had  assaulted  her,  she  says 
she  told  her  mother  it  might  be  the  defendant's  cousin, 
for  she  did  not  think  it  looked  like  the  defendant.  The 
evidence  also  tends  to  show  that  her  father  was  at  home 
when  she  arrived  that  evening,  and,  seeing  that  she 
refused  to  eat  any  supper  and  looked  ill,  he  inquired 
what  ailed  her,  but  she  only  replied  that  she  was  sick ; 
that  the  girl's  mother,  being  away  at  the  time,  reached 
home  the  next  day,  while  the  daughter  was  in  school, 
and  that  the  latter  did  not  inform  her  mother  of  the 
assault  until  she  retired  that  night ;  that  her  father  filed 
an  information  before  a  justice  of  the  peace  against  the 
defendant  and  his  cousin,  separately  charging  each  with 
the  commission  of  the  crime.  But  he  attempts  to  ex- 
plain his  conduct  in  this  particular  by  saying  that  his 
object  in  attempting  to  procure  the  arrest  of  the  defend- 
ant's cousin  was  to  obtain  from  him  evidence  which 
might  tend  to  convict  the  defendant.  It  also  appears 
that  ill-feeling  had  existed  for  several  years  between  the 
defendant's  father  and  the  parents  of  the  prosecuting 
witness.  The  testimony  of  the  physicians,  who  made 
an  examination  of  the  prosecutrix  within  a  few  days 
after  she  complained  of  the  injury,  tends  to  corroborate 
her,  in  so  far  as  the  assault  upon  her  is  concerned  ;  and, 
having  testified  that  it  was  the  defendant  who  committed 
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the  offense,  we  think  there  was  sufficient  evidence  to  go 
to  the  jury  upon  the  question  of  his  identity,  thus  leav- 
ing the  girl's  credibility  to  be  determined  by  them,  after 
considering  all  the  evidence  that  might  tend  to  impair  it, 
and,  having  found  the  defendant  guilty,  we  find  no 
reason  for  interfering  with  the  judgment,  which  must  be 

affirmed. 

Affirmed. 


Decided  14  March ;  rehearing  denied  20  June,  1888. 

CARSON  v.  GENTNER. 

[52  Pac.  606;  43  L.  R.  A.  190] 

Waters— Construction  of  Statutes.— The  local  customs  and  decisions  of  Ore- 
gon and  other  western  states  that  he  who  first  changes  the  course  of  a  nat- 
ural stream  flowing  through  public  lands,  which  at  the  time  was  common 
to  all,  and  appropriates  the  water  to  some  useful  purpose,  thereby  acquires  a 
superior  right  to  the  same  against  every  claimant  except  the  United  States, 
constitute  a  modification  of  the  common  law,  which  has  been  confirmed  by 
both  state  and  national  legislation:  Hill's  Ann.  Laws,  §8832  and  Rev.  Stat. 
IT.  S.  §  2330. 

Public  Lands— Waters.— The  reservation  of  vested  rights  of  the  owners  of 
ditches  provided  for  by  Hill's  Ann;  Laws,  \\  4057-00,  on  the  issue  of  patents  for 
land  by  the  state,  Is  not  the  grant  of  a  new  easement,  but  the  recognition  of  a 
pre-existing  right. 

Right  of  Prior  Appropriator.— A  prior  appropriator  of  water  from  a  nat- 
ural stream  flowing  through  state  lands  has  such  a  vested  right  to  the  use  of 
the  water,  and  to  the  ditch  in  which  it  flows,  also  constructed  on  said  lands, 
as  will  defeat  the  claim  of  one  who,  with  notice  of  the  diversion  and  exist- 
ence of  the  ditch,  obtains  from  the  state  a  deed  for  the  premises,  without  res- 
ervation of  any  water  right. 

Waters— Ditch  Easement.— A  prior  appropriator  who  owns  a  ditch  across 
lands  subsequently  patented  by  the  state  to  another  person,  has  the  right  to 
enter  on  such  lands  to  clean  and  repair  the  ditch.* 

From  Josephine  :     Hiero  K.  Hanna,  Judge. 

Suit  by  A.  H.  Carson  against  C.  F.  Gentner,  and 
others,  to  enjoin  defendants  from  interfering  with  plain- 

♦Note.— Hoc  this  case  in  43  L.  R.  A.  130  for  a  collection  of  authorities  under 
the  title  right  of  an  appropriator  to  enter  upon  the  land  of  an  upper  proprietor 
to  clean  out  a  ditch.— Reporter. 
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tiff's  maintenance  of   a  ditch   constructed  across  their 
premises.     Decree  for  plaintiff.     Defendants  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  Davis  Brower. 

For  respondent  there  was  a  brief  over  the  names  of 
George  W.  Colvig  and  Robert  G.  Smith,  with  an  oral  argu- 
ment by  Mr.  Colvig. 

'    Mr.  Chief  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  to  enjoin  defendants  from  interfering 
with  plaintiff's  maintenance  of  a  ditch  constructed  across 
their  premises.  The  evidence  shows  that  on  December 
23,  1859,  the  Surveyor-General  of  Oregon  approved  the 
plat  of  the  survey  of  township  37  S.,  range  5  W.  of  the 
Willamette  Meridian,  whereupon  the  legal  title  to  sec- 
tion 16  of  said  township  and  range  became  vested  in  the 
State  of  Oregon  for  the  support  of  common  schools : 
9  Stat.  323  ;  11  Stat.  383.  In  1868  one  Lewis  Strong 
constructed  a  ditch  across  the  W.  i  of  the  N.  E.  i  of  said 
section,  and  thereby  diverted  from  Board  Shanty  Creek 
the  waters  thereof,  which  he  used  in  working  a  mine  in 
section  22,  in  said  township  and  range ;  but  he  having 
abandoned  his  improvements,  plaintiff,  on  April  1,  1876, 
took  possession  thereof,  and  with  the  water  flowing  in 
the  ditch  continued  the  operation  of  the  mine,  during 
nearly  every  season,  to  the  commencement  of  this  suit. 
On  November  21,  1883,  defendants  settled  upon  the  land 
first  above  described,  through  which  Board  Shanty  Creek 
flows,  and  thereafter  obtained  a  deed  from  the  State  of 
Oregon  for  said  tract  which  contained  no  reservation  of 

33  Or.— 33. 
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water  rights.  On  November  30,  1892,  plaintiff  endeav- 
ored to  go  on  defendants'  land  to  repair  said  ditch,  but 
they  refused  to  permit  him  to  do  so,  whereupon  he  com- 
menced this  suit  for  the  relief  hereinbefore  stated.  The 
defendants,  after  denying  the  material  allegations  of  the 
complaint,  allege  that  plaintiff  never  had  any  license 
from  the  State  of  Oregon  to  enter  upon  its  school  lands, 
nor  had  he  or  his  predecessors  any  privity  of  interest 
with  the  state,  by  which  he  or  they  were  authorized  to 
construct  or  maintain  said  ditch  across  the  land  now 
owned  by  them,  or  to  use  the  waters  of  said  creek.  The 
reply  having  put  in  issue  the  allegations  of  new  matter 
contained  in  the  answer,  a  trial  was  had,  and  the  court 
found  from  the  evidence  that  plaintiff  was  the  owner  of 
said  ditch,  and  for  more  than  sixteen  years  had  been  in 
the  adverse  possession  thereof,  and  was  entitled  to  use 
the  same  to  carry  the  waters  of  Board  Shanty  Creek,  of 
which  he  was  also  entitled  to  the  use,  and  thereupon 
perpetually  enjoined  defendants  from  interfering  with 
plaintiff's  ownership  of  the  ditch  and  right  to  enter  upon 
their  lands  at  all  times  when  necessary  to  repair  the 
same,  from  which  decree  defendants  appeal. 

The  question  presented  for  consideration  by  this  appeal 
is  whether  a  prior  appropriator  of  water  from  a  natural 
stream,  flowing  through  state  lands,  has  such  a  vested 
right  to  the  use  of  the  water  and  to  the  ditch  in  which  it 
flows,  also  constructed  on  said  lands,  as  will  defeat  the 
claim  of  one  who,  with  notice  of  such  diversion  and 
existence  of  the  ditch,  obtains  from  the  state  a  deed  for 
the  premises,  without  reservation  of  any  water  rights. 
Defendants'  counsel  contend  that,  prior  to  the  appropria- 
tion complained  of,  the  State  of  Oregon  was  a  riparian 
owner  of  the  land  sought  to  be  burdened  with  the  ease- 
ment, and  entitled  to  have  the  waters  of  said  stream  con- 
tinue to  flow  in  its  natural  channel  past  said  land ;  that 
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the  state,  prior  to  the  act  of  February  24,  1885  (Hill's 
Ann.  Laws,  §§  4057-4060),  having  conveyed  to  defend- 
ants said  premises  without  reserving  any  water  rights 
therein,  they  acquired  by  their  deed  the  ditch  constructed 
thereon,  and  also  a  usufructuary  interest  in  the  flow  of 
the  waters  of  said  creek  in  its  natural  channel ;  and  that 
plaintiff,  not  having  had  possession  of  the  ditch,  or  the 
use  of  the  water  of  said  creek,  for  a  period  of  ten  years 
after  defendants'  entry,  the  court  erred  in  restraining 
them  from  utilizing  their  own  property.  Plaintiff's 
counsel  insist,  however,  that  the  ditch  in  question  was 
constructed  in  pursuance  of  a  license  from  the  state, 
upon  the  faith  of  which  labor  and  money  were  bestowed 
and  expended  thereon,  thus  rendering  such  license  irre- 
vocable, and  that  plaintiff,  having  been  in  the  adverse 
possession  of  the  ditch  and  water  flowing  therein  for 
more  than  sixteen  years,  had  in  this  manner  acquired  an 
easement  in  defendants'  premises  which  entitled  him  to 
continue  the  use  thereof  unmolested  by  them. 

The  doctrine  of  the  common  law,  that  the  water  of  a 
stream  must  continue  to  flow  in  its  natural  channel  un- 
diminished in  quantity  and  unimpaired  in  quality,  has 
been  very  much  modified  in  the  territory  embraced  in 
the  Pacific  Coast  States,  where  a  new  rule,  founded  upon 
the  necessities  under  which  the  early  settlers  labored, 
has  been  inaugurated.  So  much,  only,  of  the  common 
law  was  adopted  by  these  settlers  as  was  applicable  to 
the  condition  of  the  country  in  which  their  lot  was  cast ; 
and,  realizing  that  water  is  a  powerful  agent  in  sepa- 
rating the  precious  metals  from  the  baser  materials  in 
which  they  are  imbedded,  and  also  serves,  when  used  in 
irrigating  arid  tracts,  to  cause  the  desert  to  bud,  blossom 
and  bear  fruit,  and  that  without  the  use  of  such  water  a 
vast  region  must  forever  remain  valueless  and  uninhab- 
ited, necessity  compelled  these   primitive  lawgivers  to 
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adopt  for  their  government  a  code  of  customs  which 
prescribed  the  extent  of  public  land  each  was  entitled  to, 
and  regulated  the  manner  of  appropriating  water  to  the 
operation  of  mines  and  the  cultivation  of  farms,  or- 
chards, and  vineyards.  This  latter  custom  provided 
that  he  who  first  changed  the  course  of  a  natural  stream 
flowing  through  public  lands,  which  at  the  time  was 
common  to  all,  and  appropriated  the  water  so  di- 
verted to  some  useful  purpose,  thereby, acquired  a  supe- 
rior right  to  continue  the  use  thereof  against  every 
claimant  except  the  United  States.  The  justice  of 
this  custom  was  recognized  by  the  courts,  which  en- 
forced its  provisions  in  opposition  to  the  doctrine  of 
the  common  law ;  and  the  legislative  assemblies  of 
these  states,  following  the  example  set  by  the  courts, 
have  passed  in  many  instances  acts  guaranteeing  protec- 
tion to  prior  appropriators  in  their  possessory  rights  in 
the  diversion  of  water  against  all  claimants  except  the 
sovereign.  The  legislative  action  of  this  state  on  the 
subject  is  embodied  in  section  3832,  Hill's  Ann.  Laws, 
approved  October  24,  1864,  which  reads  as  follows : 
44  Miners  shall  be  allowed  to  make  local  laws  in  relation 
to  the  possession  of  water  rights,  the  possession  and 
working  of  placer  claims,  and  the  survey  and  sale  of 
town  lots  in  mining  camps,  subject  to  the  laws  of  the 
United  States." 

The  wisdom  of  this  new  rule  was  finally  recognized 
by  congress,  which,  on  July  26,  1866,  passed  an  act,  the 
ninth  section  of  which,  so  far  as  applicable  to  the  case 
at  bar,  provides  44that,  whenever,  by  priority  of  posses- 
sion, rights  to  the  use  of  water  for  mining,  agricultural, 
manufacturing,  or  other  purposes,  have  vested  and 
accrued,  and  the  same  are  recognized  and  acknowledged 
by  the  local  customs,  laws,  and  the  decisions  of  the 
courts,  the  possessors  and  owners  of  such  vested  rights 


Mar.  1898.]  Carson  v.  Gentner.  517 

shall  be  maintained  and  protected  in  the  same  ;  and  the 
right  of  way  for  the  construction  of  ditches  and  canals 
for  the  purposes  aforesaid  is  hereby  acknowledged  and 
confirmed:"  14  Stat.  251;  Rev.  St.  U.  S.  §  2339.  It 
has  been  repeatedly  held  that  the  provisions  of  the 
section  just  quoted  only  confirm  to  the  owners  of  ditches 
and  water  rights  on  the  public  domain  the  same  privi- 
leges which  they  enjoyed  under  the  local  customs,  laws, 
and  decisions  of  the  courts  prior  to  its  passage :  Atch- 
ison v.  Peterson,  87  U.  S.  (20  Wall.)  507  ;  Basey  v.  Galla- 
gher, 87  U.  S.  (20  Wall.)  670;  Jennison  v.  Kirk,  98  U. 
S.  453 ;  Broder  v.  Natoma  Water  Co.,  101  U.  S.  274. 

The  custom  of  appropriating  water  to  a  beneficial  use 
has  been  limited  by  this  court,  which  holds  that  the  act 
of  congress  of  July  26,  1866,  applies  only  to  government 
lands  :  Curtis  v.  La  Grande  Water  Co.,  20  Or.  34  (23  Pac. 
808,  and  25  Pac.  378,  10  L.  R.  A.  484).  Mr.  Justice 
Lord,  rendering  the  decision  of  the  court  in  that  case, 
and  speaking  of  the  diversion  of  the  waters  of  a  stream 
claimed  to  have  been  made  in  pursuance  of  the  provi- 
sions of  the  Federal  statute  above  quoted,  says  :  "  While 
that  act  was  passed  a  year  later  than  the  facts  show  the 
waters  of  the  creek  were  diverted,  yet  it  applies  only  to 
government  land  and  streams  flowing  through  it.  In 
these,  under  the  circumstances  indicated  in  the  act,  the 
prior  appropriation  of  the  water  may  operate  to  secure  a 
vested  right  to  divert  it,  which  shall  be  maintained  and 
protected.  But  it  has  no  application  to  the  lands  of 
individual  owners,  and,  as  against  them,  can  confer  no 
right  to  divert  the  waters  of  streams  flowing  through 
their  lands."  In  Alta  Land  and  Water  Co.  v.  Hancock,  85 
Gal.  219  (24  Pac.  645,  20  Am.  St.  Rep.  217)  it  is  held 
that  a  stream  flowing  through  the  land  of  a  riparian 
owner  is  an  appurtenance  thereto,  which  runs  with  the 
land  as  a  corporeal  hereditament,  which  might  be  segre- 
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gated  by  grant  or  condemnation,  or  extinguished  by 
prescription,  but  it  could  not  be  defeated  by  simple 
appropriation.  In  City  of  Santa  Cruz  v.  Enright,  95  Cal. 
105  (  30  Pac.  197) ,  it  was  held  that  a  riparian  proprietor 
of  private  lands  could  not  acquire  any  right  by  mere 
appropriation  to  the  use  of  water  flowing  through  his 
premises.  In  Sturr  v.  Beck,  133  U.S.  541  ( 10  Sup.  Ct. 
350 ) ,  the  facts  were  that  in  March,  1877,  one  John  Smith 
settled  upon  a  tract  of  public  land  in  Dakota  Territory 
through  which  False  Bottom  Creek  flowed  in  a  natural 
channel ;  that  on  March  25,  1879,  he  filed  a  homestead 
entry  thereon,  and,  having  made  final  proof  in  support 
of  his  claim  on  May  10,  1883,  obtained  from  the  United 
States  a  patent  therefor,  and  in  May,  1884,  conveyed 
said  tract  to  Beck ;  that  in  June,  1877,  Sturr  settled  on 
an  adjoining  tract  of  public  land,  filed  a  homestead  entry 
thereon  May  15,  1880,  and  made  final  proof  in  support 
thereof  on  May  10,  1883  ;  that  on  May  15,  1880,  Sturr, 
without  any  grant  from  Smith,  went  upon  the  latter's 
claim,  located  a  water  right  thereon,  and  constructed  a 
ditch,  by  means  of  which  he  diverted  the  waters  of  said 
creek  and  appropriated  the  same  to  his  claim.  In  a  suit 
by  such  appropriator  against  the  owner  of  the  tract 
through  which  said  stream  flowed,  to  enjoin  him  from 
interfering  with  the  ditch  constructed  thereon  and  the 
use  of  the  water  diverted  thereby,  it  was  held  that  the 
filing  of  a  homestead  entry  for  a  tract  of  public  land 
across  which  a  stream  flows  in  its  natural  channel,  with 
no  right  or  claim  of  right  to  divert  the  water  therefrom, 
initiates  a  right  to  have  the  stream  continue  to  flow  in 
such  channel  without  diversion,  which  ripens  into  a  com- 
plete grant  upon  obtaining  a  patent  therefor,  which 
relates  back  to  the  date  of  filing,  and  thereby  cuts  off 
intervening  adverse  claims  to  the  water.  Mr.  Chief 
Justice  Fuller,  in  rendering  the  decision  of  the  court, 


Mar.  1898.]  Carson  v.  Gentner.  519 

says  :  "  When,  however,  the  government  ceases  to  be  the 
sole  proprietor,  the  right  of  the  riparian  owner  attaches, 
and  cannot  be  subsequently  invaded.  As  the  riparian 
owner  has  the  right  to  have  the  water  flow  l  ut  currere 
solebat,'  undiminished  except  by  reasonable  consumption 
of  upper  proprietors,  and  no  subsequent  attempt  to  take 
the  water  only  can  override  the  prior  appropriation  of 
both  land  and  water,  it  would  seem  reasonable  that  law- 
ful riparian  occupancy,  with  intent  to  appropriate  the 
land,  should  have  the  same  effect." 

In  Vansickle  v.  Haines,  7  Nev.  249,  it  was  held  that 
the  rights  of  the  defendant,  a  riparian  owner,  whose 
patent  for  public  lands  from  the  United  States  was 
issued  without  reservation  of  any  water  rights,  and  ante- 
dated the  act  of  congress  of  July  26,  1866,  was  superior 
to  the  claim  of  plaintiff,  a  prior  appropriator  of  the 
waters  of  a  natural  stream  flowing  through  defendants' 
land.  Whitman,  J.,  speaking  of  plaintiff's  claim  as  a 
prior  appropriator,  says  :  "  He  acquired  no  right  against 
Haines,  prior  to  the  date  of  the  latter's  patent,  which 
could  affect  that  grant,  because  there  was  no  title  in 
Haines  to  be  affected  by  acts  of  the  respondent.  He 
could  acquire  no  right  against  the  United  States,  for,  as 
to  that  government,  he  was  a  trespasser,  in  that  he 
diverted  water  from  its  lands  not  sought  to  be  pre-empted 
by  him.  No  presumption  of  grant  arises  against  the 
sovereign,  and  no  statute  of  limitation  runs,  save  in 
some  excepted  instances,  of  which  this  is  not  one." 

In  Broder  v.  Natoma  Water  Co.,  101  U.  S.  274,  Mr. 
Justice  Miller,  referring  to  the  right  of  prior  appropria- 
tion, says  :  "It  is  the  established  doctrine  of  this  court 
that  rights  of  miners,  who  had  taken  possession  of  mines, 
and  worked  and  developed  them,  and  the  rights  of  per- 
sons who  had  constructed  canals  and  ditches  to  be  used 
in  mining  operations  and  for  purposes  of  agricultural 
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irrigation,  in  the  region  where  such  artificial  use  of  the 
water  was  an  absolute  necessity,  are  rights  which  the 
government  had  by  its  conduct  recognized  and  encour- 
aged, and  was  bound  to  protect,  before  the  passage  of  the 
act  of  1866.  We  are  of  the  opinion  that  the  section  of 
the  act  which  we  have  quoted  was  rather  a  voluntary 
recognition  of  a  pre-existing  right  of  possession,  consti- 
tuting a  valid  claim  to  its  continued  use,  than  the  estab- 
lishment of  a  new  one."  In  Jones  v.  Adams,  19  Nev.  78 
(6  Pac.  442),  plaintiff  was  awarded  seven-tenths  of  the 
waters  of  a  stream  flowing  through  his  land,  and  de- 
fendant, an  upper  riparian  proprietor  on  said  stream,  the 
remaining  three-tenths, — the  trial  court  having  found 
that  each  was  the  first  appropriator  upon  his  respective 
land.  Plaintiff,  relying  upon  the  rule  announced  in 
Vansickle  v.  Haines,  supra,  contended  that,  inasmuch  as 
the  findings  of  the  court  showed  that  he  obtained  from 
the  United  States  a  patent  for  his  land  prior  to  the  act 
of  congress  of  July  26,  1866,  he,  as  a  riparian  owner, 
was  entitled  to  the  flow  of  the  waters  of  said  stream  in 
the  channel  thereof ;  but  Hawley,  J.,  denying  the  point 
contended  for,  quotes  with  approval  the  above  language 
of  Mr.  Justice  Miller  in  Broder  v.  Natoma  Water  Co., 
and  says  :  "The  case  of  Vansickle  v.  Haines,  in  so  far  as 
the  same  is  in  conflict  with  the  views  herein  expressed, 
is  hereby  overruled." 

In  Lux  v.  Haggin,  69  Cal.  255  (10  Pac.  674),  it  was 
held  that  the  State  of  California,  on  September  25,  1850, 
became  the  owner  of  certain  swamp  lands  situated  within 
its  borders ;  that  a  prior  appropriation  of  the  waters  of 
a  stream  flowing  through  such  lands  was  defeated  by  a 
subsequent  grant  of  the  state  of  such  lands,  without 
reservation  ;  and  that  the  rights  of  the  state  are  not  de- 
pendent upon  or  limited  by  the  decision  of  the  state 
courts  with  respect  to  controversies  arising  out  of  prior 
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appropriations  of  water  from  streams  flowing  through 
the  public  lands  of  the  United  States.  The  force  of  that 
decision  is  very  much  weakened,  however,  by  the  very 
able  dissenting  opinion  of  Ross,  J.,  in  which  he  says: 
"  From  the  foundation  of  the  state,  waters  pertaining  to 
the  public  lands  of  both  the  Federal  and  State  govern- 
ment have  been  appropriated  and  used  for  mining, 
agriculture,  and  other  useful  purposes.  Such  appropria- 
tion and  use  was  first  sanctioned  by  custom,  next  by 
the  decisions  of  the  courts,  and,  finally,  by  legislative 
action  on  the  part  of  the  United  States,  as  well  as  the 
state.  It  thus  became  a  part  of  the  law  of  the  land,  of 
which  every  citizen  was  entitled  to  avail  himself,  and  of 
which  every  purchaser  from  the  United  States,  as  well 
as  the  state,  was  bound  to  take  notice.  In  protecting, 
therefore,  the  rights  of  the  appropriators  of  water  upon 
the  public  lands  of  the  state  and  of  the  United  States, 
no  wrong  is  done  to  the  purchasers  from  either  govern- 
ment." Further  on  in  the  opinion  the  learned  justice 
says:  "The  doctrine  of  appropriation  thus  established 
was  not  a  temporary  thing,  to  exist  only  until  some  one 
should  obtain  a  certificate  or  patent  for  forty  acres,  or 
some  other  subdivision  of  the  public  land,  bordering  on 
the  river  or  other  stream  of  water.  It  was,  as  has  been 
said,  born  of  the  necessities  of  the  country  and  its  people, 
was  the  growth  of  years,  permanent  in  its  character,  and 
fixed  the  status  of  water  rights  with  respect  to  public 
lands.  No  valid  reason  exists  why  the  government, 
which  owned  both  the  land  and  the  water,  could  not  do 
this.  It  thus  became,  in  my  judgment,  as  much  a  part 
of  the  law  of  the  land  as  if  it  had  been  written  in  terms 
in  the  statute  books,  and  in  connection  with  which  all 
grants  of  public  land  from  either  government  should  be 
read.  In  the  light  of  the  history  of  the  state,  and  of 
the  legislation  and  decisions  with  respect  to  the  subject 
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in  question,  is  it  possible  that  either  government,  State 
or  National,  ever  contemplated  that  the  conveyance  of 
forty  acres  of  land  at  the  lower  end  of  a  stream  that 
flows  for  miles  through  public  lands  should  put  an  end 
to  subsequent  appropriations  of  the  waters  of  the  stream 
upon  the  public  lands  above,  and  entitle  the  grantee  of 
the  forty  acres  to  the  undiminished  flow  of  the  water  in 
its  natural  channel  from  its  source  to  its  mouth?  It 
seems  to  me  entirely  clear  that  nothing  of  the  kind  was 
ever  intended  or  contemplated." 

In  Krall  v.  United  States,  24  C.  C.  A.  543,  79  Fed.  241, 
48  U.  S.  App.  351,  the  officers  of  the  United  States,  in 
pursuance  of  a  proclamation  of  the  president  in  January, 
1868,  reserved  six  hundred  and  forty  acres  of  land  from 
the  public  domain  in  Idaho  for  a  military  post,  through 
which  a  stream  flowed,  and  from  which  a  prior  appropria- 
tion of  the  waters  thereof  was  made  for  the  use  of  the 
government.  Thereafter  plaintiff  went  upon  the  public 
lands  and  diverted  and  appropriated  a  certain  quantity 
of  the  water  of  said  stream  from  a  point  above  the  mili- 
tary reservation  for  the  purpose  of  irrigating  his  own 
land  ;  and  it  was  held  that  the  prior  appropriation  of  the 
government  did  not  defeat  the  right  of  a  subsequent 
appropriation  by  the  citizen.  Mr.  Justice  Ross,  with 
whom  Mr.  Justice  Hawley  concurred,  speaking  for  the 
majority  of  the  court,  says  :  "  The  creation  of  the  reser- 
vation for  military  post  purposes  did  not  destroy  or  in 
any  way  affect  the  doctrine  of  appropriation  thus  estab- 
lished by  the  government  in  respect  to  the  waters  of  the 
non-navigable  streams  upon  the  public  lands.  They  con- 
tinued subject  to  appropriation  for  any  useful  purpose. 
The  appropriation  of  a  part  of  those  waters  for  the  use 
of  the  military  post  secured  it  in  the  use  of  the  portion 
so  appropriated,  but  it- did  not  take  from  others  the  right 
to  make  such  appropriation  above  the  reservation  as 
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would  not  interfere  with  its  prior  appropriation."  Mr. 
Justice  Gilbert,  however,  relying  upon  a  contra  rule, 
which  he  maintains  was  established  in  the  case  of  Sturr 
v.  Beck,  133  U.  S.  541  (10  Sup.  Ct.  350),  dissents  from 
the  conclusion  reached  by  his  associates. 

The  legislative  assembly  of  Oregon  passed  an  act, 
approved  February  24,  1886,  which  granted  to  any  indi- 
vidual or  corporation  a  right  of  way  over  all  lands 
belonging  to  the  state,  for  the  construction  of  water 
ditches,  to  be  used  for  irrigation,  manufacturing,  or 
mining  purposes,  and  provided  that  all  patents  issued  by 
the  state  for  any  of  its  school,  university,  tide,  swamp, 
or  overflowed  lands,  should  be  subject  to  any  vested 
rights  of  the  owners  of  such  water  ditches :  Hill's 
Ann.  Laws,  §§  4057-4060.  This  statute  was  a  legis- 
lative sanction,  confirmatory  of  the  customs  of  miners, 
and,  like  the  act  of  congress  of  July  26,  1866,  was  the 
recognition  of  a  pre-existing  right,  rather  than  the 
granting  of  a  new  easement  in  its  real  property.  With- 
out it  the  common  law  of  the  Pacific  Coast  States,  appli- 
cable alike  to  the  arid  and  mining  regions,  authorized 
the  diversion  of  water  flowing  through  public  lands  of 
the  state,  and  an  appropriation  thereof  for  irrigating  and 
mining  purposes ;  and  Strong,  having  taken  advantage 
of  this  universal  custom,  made  a  diversion  and  appro- 
priation, but,  having  abandoned  his  interest  therein,  his 
right  reverted  to  the  public,  so  that,  in  1876,  when 
plaintiff  took  possession  thereof,  it  was  the  initiation  of 
a  new  diversion  and  appropriation,  but,  having  been 
made  prior  to  defendants 's  settlement  upon  the  state 
lands,  it  is  superior  to  their  interests  therein,  and  hence 
plaintiff  is  entitled  to  the  relief  awarded,  so  far  as  it 
relates  to  an  interference  with  his  right  to  enter  upon 
defendants'  land  to  clean  and  repair  the  ditch. 

Counsel  for  the  defendants  insist  that  the  court  erred 
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in  its  conclusion  of  law  that  plaintiff  was  entitled  to  the 
use  of  the  water  of  Board  Shanty  Creek,  claiming  that 
this  was  not  in  issue ;  but  an  examination  of  the  answer 
shows  that  reference  was  made  to  this  right,  and  that 
the  question  of  such  use  was  involved  in  the  suit,  and, 
this  being  so,  the  decree  in  that  respect  will  not  be 
disturbed.  It  follows  that  the  decree  must  be  affirmed, 
and  it  is  so  ordered. 

Affirmed. 


Argued  5  January;  decided  18  February,  1890. 
STATE  v.  HARPER. 

[55Pac.  1075.] 

Criminal  Law— Remarks  of  Prosecuting  Attorney.— Where,  on  a  trial  for 
larceny,  a  person  already  convicted  of  the  same  theft  Is  Introduced  by  the 
state,  and  refuses  to  testify,  It  Is  reversible  error  for  the  prosecuting  attorney, 
where  there  was  nothing  to  show  any  understanding  between  the  witness 
and  the  defendant,  to  argue  to  the  Jury  that  the  guilt  of  the  accused  was  to 
be  Inferred  from  the  refusal  of  the  witness  to  testify:  State  v.  Hatcher,  29  Or. 
809,  applied. 

From  Multnomah  :     Thos.  A.  Stephens,  Judge. 

Lilly  Harper  was  convicted  of  larceny,  and  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of 
Stott,  Boise  &  Stout ,  with  an  oral  argument  by  Mr.  Geo. 
C.  Stout. 

For  the  state  there  was  a  brief  over  the  names  of 
Cicero  M.  Idleman,  attorney-general,  and  Chas.  F.  Lord, 
former  district  attorney,  with  an  oral  argument  by 
Mr.  Idleman,  and  Mr.  Russell  E.  Sewall,  district  attorney. 

Mr.  Justice  Moore  delivered  the  opinion. 
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The  defendant,  Lilly  Harper,  was  indicted  for  the 
crime  of  larceny,  alleged  to  have  been  committed  in  the 
taking  and  carrying  away  of  the  personal  property  of 
one  Thomas  C.  Scholes,  thirteen  $10  gold  coins,  lawful 
money  of  the  United  States,  each  denominated  an 
"  eagle,"  and  all  of  the  value  of  $130,  and  also  one  cer- 
tificate of  deposit  issued  to  the  said  Scholes  by  the  First 
National  Bank  of  Portland,  Oregon,  for  the  sum  of  $500, 
and  of  that  value,  and,  upon  conviction  thereof,  was 
sentenced  to  imprisonment  in  the  penitentiary  for  the 
term  of  eighteen  months.  From  this  judgment  she 
appeals,  assigning  as  error,  inter  alia,  the  alleged  mis- 
conduct of  the  deputy  prosecuting  attorney.  The  tran- 
script shows  that  one  Charles  Underhill  was  separately 
indicted  for  committing  the  crime  with  which  defendant 
was  charged,  and,  prior  to  her  trial,  was  sentenced, 
upon  his  plea  of  guilty,  to  imprisonment  in  the  peniten- 
tiary for  a  term  of  years.  At  defendant's  trial,  Under- 
hill, being  called  as  a  witness  for  the  state,  refused  to 
testify,  claiming  that  his  evidence  might  tend  to  incrim- 
inate him,  but,  inasmuch  as  he  had  already  been  sen- 
tenced for  committing  the  crime,  the  court  required  him 
to  answer  the  questions  propounded  to  him,  touching 
defendant's  complicity  in  the  commission  of  the  offense. 
Underhill,  however,  persisted  in  his  refusal,  and  was 
excused,  whereupon  the  deputy  prosecuting  attorney,  in 
commenting  upon  the  probable  testimony  of  the  witness 
and  his  refusal  to  testify,  addressed  the  jury  as  follows : 
44  It  is  legitimate  argument.  There  are  three  persons 
that  know  the  fact.  One  person  (Scholes)  says  that  he 
was  with  him.  Another  person  (this  defendant,  accused 
of  the  crime)  thinks,  if  she  can  prove  she  was  not  with 
him,  it  will  probably  save  her;  says  she  was  not  with 
him.  The  third  person  is  the  man  who,  we  say,  was  her 
confederate  in  the  commission  of  this  crime.     He  comes 
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upon  the  witness  stand.     He  is  sworn  as  a  witness.     He 
attempts  to  claim  the  right  of  refusing  to  answer  be- 
cause he  will  criminate  himself.     He  could  not  crimi- 
nate himself  in  this  case,  because  he  has  pleaded  guilty 
to  that,  and  may  be  punished  and  convicted.     *     *     * 
Here  is   a  man   that  knows,  gentleman   of  the   jury, 
whether  or  not  Lilly  Harper  accompanied  him,  with  old 
man  Scholes,  up  to  Seventh  and  Couch  streets,  and  there 
turned  him  loose.     Do  you  suppose  that  that  man,  if  he 
could  say  that  which  would  help  Lilly  Harper,  would 
close  his  mouth  and  decline  to  answer,  when  he  is  asked 
these   questions?     Do  you   suppose   that  if  that   man 
knows  Lilly  Harper  was  not  there,  %hat  if  he  knows  his 
answer  to  that  question  would  save  this  woman  from 
conviction  for  this  crime,  that  he  would  stand  here  dumb 
as  an  oyster  and  refuse  to  answer?  "     Defendant's  coun- 
sel, interrupting  the  argument,  said  :     "  I  wish  to  move 
to  strike  that  out, —  that  last  remark, —  for  the  reason 
that  it  is  not  our  fault  why  this  man  does  not  testify, 
and  he  has  no  right  to  argue  to  the  jury  any  conclusion 
from  that  fact,  and  that  we  are  prejudiced  by  it."     The 
court  refusing  to  instruct  the  jury  to  disregard  the  lan- 
guage used,  an  exception  to  the  ruling  was  saved,  where- 
upon the  prosecuting  officer,  addressing  his  remarks  to 
defendant's  counsel,  said  :  "  If  you  know  why  Underbill 
has  not  testified,  I  would  like  to  have  you  tell  this  jury. 
If  you  attempt  to  tell  this  jury  that  Underhill  knows  this 
woman  was  not  there,  and  that  Underhill  is  going  to 
keep   his  mouth   sealed,    and,    by   keeping   his   mouth 
sealed,  send  this  woman  to  the  penitentiary,  I  tell  you, 
if  you  are  going  to  attempt  to  make  this  jury  believe 
that  state  of  facts,  you  have  a  stupendous  task  upon 
your  hands.     I  tell  you,  gentlemen,  that  if  this  man, 
Underhill,  had  never  heard  of  this  woman,  Lilly  Harper, 
do  you  believe  that  if  he  could  say  that  which  would 
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help  her,  that  he  could  say  that  which  would  save  her, 
that  if  he  was  not  bound  by  what  he  had  testified  before 
the  grand  jury, —  and  he  says  he  did, —  that  he  would 
come  here,  and,  when  called  upon  to  testify  as  a  witness, 
answer  every  question  that  was  put  to  him  by  absolutely 
refusing  and  declining  to  answer?" 

There  is  nothing  in  the  record  showing  that  any  agree- 
ment or  understanding  had  been  entered  into  between 
defendant  and  Underhill  whereby  the  latter  declined  to 
give  any  testimony  at  her  trial ;  and,  this  being  so,  her 
counsel  contend  that  the  court  erred  in  permitting  the 
state's  attorney,  over  their  objection  and  exception,  to 
argue  to  the  jury  that  her  guilt  was  to  be  inferred  from 
Underbill's  refusal  to  testify.  In  State  v.  Hatcher,  29 
Or.  309  (44  Pac.  584) ,  it  is  said  :  "  The  rule  is  universal 
that  it  is  error  to  allow  an  attorney,  in  argument,  over 
his  adversary's  objection,  to  go  outside  the  evidence  and 
comment  on  facts  assumed  to  have  been  proven,  and 
that  an  exception  to  the  action  of  the  court  in  permitting 
it  will  be  reviewed  on  appeal."  If  it  had  appeared  that 
the  testimony  sought  to  be  produced  was  withheld  in 
pursuance  of  some  agreement  entered  into  between  Un- 
derhill and  the  defendant,  the  argument  complained  of 
would  probably  have  been  proper,  for  the  statute  ex- 
pressly directs  that  evidence  willfully  suppressed  creates 
a  disputable  presumption  that,  if  such  evidence  were 
produced,  it  would  be  adverse  to  the  party  suppressing 
it :  Hill's  Ann.  Laws,  §  776,  subd.  5.  In  the  case  at  bar, 
however,  it  was  assumed  in  the  argument,  in  the  absence 
of  any  testimony  in  support  thereof,  that  Underhill  had 
an  understanding  with  defendant  by  which  he  refused  to 
testify  against  her.  In  Beach  v.  United  States,  46  Fed. 
754,  Mr.  Justice  Field,  commenting  upon  the  effect  of 
an  agreement  made  under  similar  circumstances,  says  : 
44  We  are  clear  that  the  court  below  erred  in  allowing  the 
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district  attorney  to  argue  to  the  jury  that  the  refusal  of 
Marks  to  answer  certain  questions  on  the  ground  that  his 
answers  might  criminate  himself,  was  a  circumstance  to 
be  considered  by  them  in  making  up  their  verdict ;  that 
they  had  a  right  to  consider  whether  it  was  not  his  real 
object  to  protect  the  defendant,  and  not  himself;  and 
that,  '  if  he  was  thus  particular  to  protect  the  defendant,' 
it  must  have  been  from  a  knowledge  that  his  answers 
might  criminate,  not  himself,  but  the  defendant.  *  *  * 
The  refusal  of  the  witness  to  answer  the  questions,  if  he 
thought  his  answers  would  criminate  himself,  was  his 
constitutional  right,  which  the  defendant  could  not  con- 
trol, and  no  inference  should  have  been  permitted  to  be 
drawn  against  the  defendant  because  of  the  assertion  by 
the  witness  of  this  right  to  protect  himself.  Marks  was 
called  by  the  government.  If  he  had  testified,  his  testi- 
mony might  have  been  in  favor  of  the  defendant,  though 
criminating  himself.  It  might  have  entirely  exonerated 
the  defendant.  To  infer  that  the  very  opposite  would 
have  been  or  might  have  been  the  effect  of  his  testimony, 
had  it  been  given,  was  unwarranted.  *  *  *  It  would, 
indeed,  be  strange  doctrine  that  any  one  could  be  found 
guilty,  or  even  that  his  guilt  could  be  seriously  debated, 
because  another  party,  called  as  a  witness,  who  had  no 
relations  and  was  not  a  conspirator  with  him,  or  charged 
in  the  same  indictment,  had  refused  to  testify  in  order  to 
protect  himself.  There  is  neither  reason  nor  authority 
for  any  such  doctrine."  The  right  to  invoke  the  pre- 
sumption that  testimony  willfully  withheld,  would,  if 
produced,  be  adverse  to  the  party  suppressing  it,  must 
rest  upon  the  evidence  of  some  agreement  or  undertaking 
entered  into  between  the  witness  and  the  party  by  which 
the  operation  of  the  law  is  thwarted  and  the  administra- 
tion of  justice  defeated  ;  and,  without  some  proof  of  the 
unlawful    agreement,   it    cannot   make    any   difference 
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whether  the  witness  refuses  to  testify  through  fear  of 

criminating  himself,  or  for  any  other  reason  ;  and  to  hold 

otherwise  is,  in  effect,  to  punish  a  party  for  the  refusal 

of  a  witness  to  obey  the  order  of  a  court.     The  judgment 

is  therefore  reversed,  and  the  cause  remanded  for  a  new 

trial. 

Reversed, 

Decided  31  October;  rehearing  denied  19  December,  1898. 
JACKSOX  v.   McINNIS. 

[54  Pac.  884;  43  L.  It.  A.  128] 

Bills  and  Notes— Sufficiency  of  Demand  of  Payment.— Presentment  and 
demand  of  payment  made  on  a  receiver  pendente  lite  of  an  insolvent  bank 
and  notice  of  nonpayment  by  him  are  Insufficient  to  bind  an  indorser  of  a 
negotiable  certificate  of  deposit  issued  by  the  bank  before  its  insolvency.* 

From  Multnomah  :     E.  D.  Shattuck,  Judge. 

Action  by  Carl  H.  Jackson  against  Alexander  W.  Mc- 
Innis to  recover  the  amount  of  a  negotiable  certificate  of 
deposit  that  McInnis  had  indorsed.  There  was  a  judg- 
ment for  plaintiff  from  which  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of 
George,  Gregory  &  Duniway,  with  an  oral  argument  by 
Mr.  Ralph  R.  Duniway. 

For  respondent  there  was  a  brief  over  the  name  of 
Spencer  &  Malarkey,  with  an  oral  argument  by  Mr. 
Schuyler  C.  Spencer. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

*  Note.— For  another  case  of  presentment  to  a  receiver  see  Hutchison  v. 
Crutcher  (Tenn.),  37  L.  R.  A.  89. 

For  a  case  where  the  notice  of  dishonor  was  given  to  a  general  assignee  of  an 

indorser  see,  Artier.  Nat.  Bank  v.  Junk  Bros.1  Lumber  Co.  (Tenn.),  28  L.  R.  A.  492. 

—Reporter. 
88  Or.— 34. 
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This  is  an  action  by  an  indorsee  against  an  indorser  of 
a  negotiable  certificate  of  deposit,  issued  by  the  Portland 
Savings  Bank  on  October  26,  1894,  in  favor  of  the  de- 
fendant for  $399.76,  and  by  him  transferred  and  indorsed 
to  the  plaintiff,  for  value.  After  the  indorsement,  and 
before  the  maturity  of  the  instrument,  the  Portland  Sav- 
ings Bank,  becoming  insolvent,  closed  its  doors,  and  a 
receiver,  pendente  lite,  was  appointed  by  the  Circuit  Court 
of  Multnomah  County.  Upon  the  maturity  of  the  paper, 
presentment  and  demand  of  payment  was  made  upon  the 
receiver,  and  notice  of  nonpayment  given  to  the  defend- 
ant ;  and  the  only  question  necessary  to  consider  on  this 
appeal  is  whether  such  demand  and  notice  is  sufficient  to 
hold  the  indorser.  No  authority  directly  in  point  has 
been  cited  by  counsel  on  either  side,  nor  have  we  been 
able  to  find  any  ;  but  upon  principle  the  demand  in  ques- 
tion was,  in  our  opinion,  insufficient.  The  contract  of 
an  indorser  of  a  negotiable  instrument  is  that  if,  when 
duly  presented  at  maturity,  the  paper  is  not  paid  by  the 
maker,  he  —  the  indorser — will,  upon  notice  of  dishonor, 
pay  the  same  to  the  indorsee  or  other  holder.  It  is  a 
collateral  and  conditional  contract,  governed  by  the 
technical  rules  of  the  law  merchant ;  and  a  demand  of 
payment  upon  the  maker  or  drawer  and  notice  of  non- 
payment are  conditions  precedent  to  the  indorsees  liabil- 
ity. It  would  seem  necessarily  to  follow,  therefore,  from 
the  very  nature  of  the  contract,  that  the  presentment  for 
payment  must  be  made  to  the  person  whose  duty  it  is  to 
pay,  or  to  an  agent  or  person  duly  authorized  to  act  in 
the  premises:  1  Daniel,  Neg.  Inst.  §  588;  Tiedeman, 
Com.  Paper,  §  313.  Now,  the  receiver  pendente  lite  of  a 
corporation  is  not  the  agent  of  the  corporation,  nor  is  it 
his  duty  to  pay  or  discharge  any  of  its  obligations, 
except  as  he  may  be  directed  by  the  court.  He  is  an 
officer  of  the  court,  to  preserve  and  distribute  the  assets 
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of  the  insolvent  corporation,  and  has  no  power  other 
than  that  conferred  upon  him  by  the  order  of  his  appoint- 
ment, or  such  as  may  be  derived  from  the  general  prac- 
tice of  the  courts  of  equity  in  such  cases :  High,  Rec.  § 
1 ;  Farmers'  Loan  Co.  v.  Oregon  Pac.  R.  R.  Co.,  31  Or.  237 
(38  L.  R.  A.  424,  65  Am.  St.  Rep.  822,  48  Pac.  706). 
A  demand  upon  him  for  the  payment  of  the  debts  of  the 
corporation  would,  therefore,  be  a  useless  proceeding, 
because  he  has  neither  the  power  nor  authority  to  pay 
them.  That  duty  still  rests  upon  the  corporation,  not- 
withstanding its  insolvency  and  the  appointment  of  a 
receiver.  Neither  of  these  events  amounts  to  a  dissolu- 
tion of  the  corporation,  nor  relieves  it  from  the  duty  of 
paying  its  obligations  :  Bank  of  Bethel  v.  Pahquioque  Bank, 
81  U.  S.  (14  JVall.  383);  Decker  v.  Gardner,  124  N.  Y. 
334  ( 11  L.  R.  A.  480,  26  N.  E.  814 ) ;  Chemical  Nat.  Bank 
v.  Hartford  Deposit  Co.,  161  U.  S.  1  (16  Sup.  Ct.  439). 
It  continues  to  exist  as  a  corporate  entity,  and  its  insolv- 
ency constitutes  no  excuse  for  neglect  to  make  due  pre- 
sentment for  payment  of  its  paper,  or  to  give  notice  of 
dishonor  to  an  indorser  thereof :  Ilawley  v.  Jette,  10  Or. 
31  (54  Am.  Rep.  129). 

The  case  of  Armstrony  v.  Thruston,  11  Md.  148,  is  quite 
analogous  to  the  case  in  hand,  and  supports  the  conclu- 
sion to  which  we  have  arrived.  In  that  case  the  demand 
of  payment  was  made  upon  an  assignee  of  the  maker  of 
the  note  for  the  benefit  of  creditors,  and  it  was  held  that 
it  was  not  sufficient,  because  the  insolvency  of  the  maker 
did  not  excuse  demand  and  notice,  and  the  assignee  was 
not  his  agent,  nor  was  it  his  duty  to  pay  the  note ;  and 
the  court  say  no  case  has  been  found  in  which  a  demand 
of  payment  on  a  person  standing  in  such  a  relation  to 
the  maker  of  the  note  has  been  held  sufficient.  The  case 
of  Ballard  v.  Barton,  64  Vt.  387  (16  L.  R.  A.  664,  24 
Atl.  769) ,  cited  by  the  defendant,  is  not  in  point.     That 
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was  an  action  against  a  person  who  joined  with  the  bank 
as  maker  of  a  certificate  of  deposit,  and  his  undertaking 
was  to  pay  the  plaintiff  the  amount  called  for  by  the 
certificate  when  it,  properly  indorsed,  should  be  returned 
to  the  bank.  Before  its  maturity,  the  bank  failed,  and 
the  question  was  whether  a  return  of  the  certificate  to 
the  receiver  was  a  sufficient  compliance  with  the  terms 
of  the  contract.  There  was  no  question  in  the  case  as 
to  the  rights  or  liabilities  of  an  indorser,  and  no  discus- 
sion or  consideration  of  that  question.  The  same  may 
be  said  of  the  case  of  Hutchison  v.  Crutcher,  98  Tenn. 
421  (37  L.  R.  A.  89,  39  S.  W.  725).  That  was  an  ac- 
tion against  an  indorser  of  a  note  executed  by  a  third 
person,  payable  at  a  certain  bank ;  and  the  bank  being, 
at  the  maturity  of  the  note,  in  the  hands  of  a  receiver, 
it  was  held  by  a  divided  court  that  the  place  of  payment 
was  at  the  office  of  the  receiver,  and  not  at  the  building 
formerly  occupied  by  the  bank.  It  follows  from  these 
views  that  the  demand  for  payment  made  by  the  plaintiff 
upon  the  receiver  of  the  Portland  Savings  Bank  was  in- 
sufficient to  charge  the  defendant  as  indorser,  and  the 
judgment  of  the  court  below  must  be  reversed,  and  the 
case  remanded  for  such  further  proceedings  as  may  be 
proper,  not  inconsistent  with  this  opinion. 

Reversed. 

On  Rehearing. 

Per  Curiam.  The  petition  for  rehearing  contains  a 
very  able  reargument  of  the  questions  heretofore  sub- 
mitted to  and  decided  by  the  court,  but,  nevertheless, 
we  see  no  reason  to  change  our  opinion.  The  sugges- 
tion that  the  decision  handed  down  is  unsatisfactory, 
because  it  does  not  indicate  upon  whom  and  how  protest 
of  paper  issued  by  a  bank  which  afterwards  goes  into 
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the  hands  of  a  receiver  should  be  made,  is  sufficiently 
answered  by  saying  that  no  such  question  was  involved 
in  the  case,  or  necessary  to  its  decision.  The  point  in 
controversy  was  whether  the  demand  of  payment  ac- 
tually made  was  sufficient  to  charge  an  indorser,  and 
not  upon  whom  such  demand  should  have  been  made. 

Rehearing  Denied. 


Argued  20  February;  decided  27  February,  1889. 
STATE  v.  BRANTON. 

[56  Pac.  2671 

1.  Indictment— Principal  and  Accessory.— Under  Hill's  Ann.  Laws,  gg  1280, 
2011,  abrogating  the  distinction  betweens  principals  and  accessories,  and  pro- 
viding that  all  persons,  whether  committing  a  crime  or  aiding  and  abetting 
In  Its  commission,  shall  be  indicted  and  tried  as  principals,  the  conviction  of 
one  person  charged  as  principal  in  the  commission  of  a  crime  does  not  oper- 
ate as  an  acquittal  of  another  separately  charged  as  principal  in  the  com- 
mission of  the  same  crime:  State  v.  Kir%,  10  Or.  605;  State  v.  Moran,  15  Or.  262, 
and  State  v.  Stceves,  29  Or.  85,  cited. 

2.  Constitutional  Right  op  Accused— Indictment.— The  guaranty  to  an 
accused  person  by  the  Oregon  constitution,  article  I,  g  11,  of  the  light  to  de- 
mand the  nature  and  cause  of  the  accusation  against  him  is  not  infringed  by 
charging  an  accessory  before  a  crime  as  though  he  had  directly  committed 
the  criminal  act:  State  v.  Steevea,  29  Or.  85,  approved. 

3.  Venue— Evidence  of  Location.— The  exact  location  of  the  boundary  line 
between  two  counties  is  immaterial  upon  the  question  whether  a  crime  was 
committed  In  the  county  In  which  the  Indictment  was  found,  where  any  loca- 
tion of  the  boundary  line  that  is  claimed  would  place  the  scene  of  the  crime 
In  the  county  In  which  the  indictment  was  found. 

4.  Sufficiency  of  Evidence.— The  testimony  In  this  case  is  such  as  to  require 
the  case  to  be  submitted  to  the  Jury,  and  a  motion  to  direct  an  acquittal  was 
properly  overruled. 

6.  Evidence— Accomplice— Under  Hill's  Ann.  Laws,  gg  1289,  2011,  abrogating 
the  distinction  between  principals  and  accessories,  and  providing  that  an 
accomplice  may  be  indicted  and  tried  as  a  principal,  evidence  that  defendant 
was  an  accomplice  Is  sufficient  to  sustain  a  conviction  under  an  indictment 
charging  him  as  a  principal. 

6.  Charge  to  Jury— It  Is  not  error  to  refuse  requests  for  special  charges,  the 
substance  of  which  was  given  in  the  general  charge. 

7.  Inconsistent  Instructions  —  A  defendant  cannot  complain  that  charges 
are  contradictory  when  he  asked  for  them. 
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8.  When  Charge  on  Insanity  May  be  Given— An  instruction  on  Insanity 
is  Justified  when  defendant  offers  testimony  tending  to  show  that  he  was 
insane,  although  there  was  no  such  plea.  Under  the  Oregon  statutes  a  plea 
of  insanity  is  Inadmissible,  but  such  defense  is  interposed  whenever  the  de- 
fendant introduces  testimony  tending  to  show  the  state  of  his  mind  when 
the  crime  with  which  he  was  charged  was  committed. 

From  Lane  :  J.  W.  Hamilton,  Judge. 

The  defendant,  Claude  Branton,  was  convicted  of  the 
crime  of  murder  in  the  first  degree,  alleged  to  have  been 
committed  in  Lane  County,  June  15, 1898,  by  killing  one 
John  A.  Linn,  and,  having  been  sentenced  to  be  hanged, 
he  appeals,  assigning  as  error  the  action  of  the  trial 
court  in  denying  him  leave  to  withdraw  his  plea  of  not 
guilty  to  enable  him  to  demur  to  the  indictment,  in 
refusing  to  direct  the  jury  to  acquit  him,  and  in  giving 
certain  instructions.  The  defendant  pleaded  not  guilty 
when  arraigned,  and  thereafter,  but  before  he  was  tried, 
one  Courtland  Green  was  separately  indicted  for  the 
crime  of  murder  in  the  first  degree,  alleged  to  have  been 
committed  by  killing  the  same  person,  to  which  he  en- 
tered a  plea  of  guilty,  whereupon  defendant  moved  the 
court  for  leave  to  withdraw  his  plea  so  that  he  might 
demur  to  the  indictment  returned  against  him,  but,  the 
motion  being  overruled,  an  exception  was  saved. 

Affirmbd. 

For  appellant  there  was  an  oral  argument  by  Mr.  W. 
C.  Hale,  and  a  brief  urging  these  points  : 

It  is  earnestly  contended  that,  under  the  form  of  these 
two  indictments,  the  plea  of  guilty  entered  by  Green 
operated  as  an  acquittal  of  defendant  Branton  of  the 
alleged  crime  of  murdering  John  A.  Linn,  or,  in  other 
words,  it  operated  as  a  complete  vindication  of  the  law 
for  the  commission  of  the  single  crime  charged  sepa- 
rately against  this  defendant  and  Green,  and  therefore 
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the  state  could  proceed  no  further  in  the  prosecution  of 
this  single  charge  of  crime  after  a  verdict  or  plea  of 
guilty  was  entered  against  any  person  separately  charged 
with  the  full  commission  of  said  crime.  Such  was  the 
rule  at  common  law,  and  our  statute  has  not  changed 
the  rule  in  this  state  under  the  facts  of  this  case.  The 
statute,  §§  1289  and  2011,  has  provided  that  all  persons 
concerned  in  the  commission  of  a  crime  are  principals, 
aijd  shall  be  indicted,  tried  and  punished  as  such. 
Under  these  statutes,  either  indictment  for  the  crime 
charged,  on  the  point  that  each  was  separately  charged 
as  a  principal  without  reference  to  the  other,  was  good 
as  against  the  person  first  convicted  of  the  crime  charged; 
but  after  the  plea  of  guilty  entered  by  Green  and  ac- 
cepted by  the  court,  the  prosecution  of  the  defendant  was 
ended,  the  law  satisfied  and  the  entire  case  closed  as  to 
the  defendant. 

Now,  if  Green  killed  Linn,  and  he  pleaded  guilty  to 
the  indictment  charging  him  singly  with  the  full  and 
complete  crime  of  murdering  Linn,  then  of  course  in  the 
eyes  of  the  law  this  defendant  could  not  have  killed 
Linn.  If  one  man  kills  another  and  is  convicted  of  the 
crime  by  plea  or  verdict  of  guilty  it  is  absurd  to  say  in  a 
court  of  law  that  still  another  person  killed  deceased, 
while  the  plea  or  verdict  of  guilty  stands  of  record. 
Under  the  record  in  this  case  and  the  indictment  against 
Green,  it  was  the  duty  of  the  court  to  grant  the  defend- 
ant's motion  to  withdraw  his  plea  of  not  guilty  and 
demur  to  the  indictment  against  him.  Had  this  been 
done,  then  the  court  could  have  properly  passed  upon 
this  question  and  given  the  defendant  the  right  granted 
by  the  constitution  by  resubmitting  the  case  to  the  grand 
jury  for  an  indictment  stating  "  the  nature  and  cause  of 
the  accusation  against  him."  The  nature  of  the  accusa- 
tion would  be  the  part  he  acted  in  the  alleged  crime,  if 
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any,  and  the  c<  cause  "  of  the  accusation  would  be  that 
the  defendant  did,  in  some  manner,  aid,  assist  or  abet 
Green  in  the  crime  of  killing  Linn,  making  him  a  prin- 
cipal under  sections  1289  and  2011,  or  facts  making  him 
an  accessory  after  the  fact,  under  section  2012.  This  is 
a  legal  and  constitutional  right,  and  its  refusal  was  an 
error  materially  affecting  the  substantial  rights  of  the 
defendant.  . 

The  point  here  made  has  never  been  adjudicated  by 
this  court,  and  is  open  for  a  full  and  fair  consideration 
and  adjudication.  In  State  v.  Kirk,  10  Or.  505,  and  in 
State  v.  Steeves,  29  Or.  85,  the  various  sections  of  the 
statute  were  considered  and  construed  in  reference  to 
these  particular  cases,  but  it  must  be  borne  in  mind  that 
in  each  of  these  cases  the  parties  concerned  were  jointly 
indicted  with  others,  and  hence  the  indictment  was  full 
notice  and  specification  of  the  appellant's  participation 
in  the  crime  charged,  and  therefore  not  decisive  of  the 
point  raised  in  this  case.  In  State  v.  Moran,  15  Or.  262, 
Dan  Moran  and  one  James  Kelley  were  separately  in- 
dicted for  the  murder  of  one  Kaluscha.  Kelley  was  first 
put  on  trial  and  acquitted,  and  thereafter  Moran  was 
tried  and  convicted,  and  appealed  from  the  judgment  of 
conviction,  which  was  affirmed.  This  decision  is  in  no 
way  decisive  of  the  question  raised  in  the  present  case, 
for  the  reason  that  Moran  was  the  first  and  only  person 
convicted  in  that  case. 

The  court  erred  in  denying  defendant's  motion  for  a 
new  trial  on  the  ground  of  the  insufficiency  of  the  evi- 
dence to  support  a  verdict  of  guilty.  The  only  evidence 
introduced  that  defendant  killed  Linn  is  the  evidence  of 
Green.  Before  defendant  was  put  on  trial  Green  pleaded 
guilty  of  murder  in  the  first  degree  for  killing  the  same 
person,  John  A.  Linn.  By  some  means,  springing  from 
some  cause,  and  in  disregard  of  section  1403,  Hill's  Code, 
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he  escaped  the  death  penalty  and  was  given  that  of  life 
imprisonment.  This  man  Green,  represented  by  counsel 
throughout,  goes  upon  the  witness  stand  with  his  plea  of 
murdering  Linn  fresh  from  his  mouth,  and,  against  objec- 
tion, solemnly  swears  that  he  did  not  kill  "Linn,  but  that 
the  defendant  killed  him.  This  fact  alone  would  cause 
a  prudent  man  to  hesitate  before  believing  him.  To 
show  that  Green's  evidence  was  false  and  absolutely 
unworthy  of  belief,  it  is  only  necessary  to  briefly  notice 
a  few  of  his  untruths  uttered  against  the  defendant  in 
Green's  attempt  to  hurl  the  defendant  into  eternity  for 
his  ( Green's )  own  confessed  crime,  to  save  himself  from 
like  fate.  *  *  *  Take  this  evidence  of  Green  in  con- 
nection with  the  motion  of  the  district  attorney  and  his 
associate,  which  shows  on  its  face  that  immunity  was 
promised  Green  by  the  state,  and  the  logical  conclusion 
of  any  fair  mind  must  be  that  Green  entered  his  plea 
under  an  assurance  of  safety  from  the  gallows,  and  that 
the  state  in  its  zeal  to  hang  some  one  became  at  least  a 
passive  party  to  the  scheme,  with  a  willingness  born  of 
desire. 

For  the  state  there  was  an  oral  argument  by  Messrs. 
D.  R.  N.  Blackburn,  attorney-general,  George  M.  Brown, 
district  attorney,  and  i.  T.  Harris,  with  a  brief  urging 
this  point. 

,  The  appellant,  Claude  Branton,  was  severally  indicted 
by  the  grand  jury  of  Lane  County,  Oregon,  on  the  26th 
day  of  October,  1898,  charged  with  the  crime  of  murder 
in  the  first  degree  by  killing  John  A.  Linn  on  the  15th 
day  of  June,  1898,  in  said  Lane  County.  On  the  day 
that  the  indictment  was  returned  into  court,  the  defen- 
dant was  arraigned,  entered  his  plea  of  not  guilty  the 
following  day,  and  thereafter  was  duly  convicted  of  mur- 
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der  in  the  first  degree  as  charged  in  the  indictment,  and 
was  sentenced  according  to  law.  There  was  no  reference 
to  the  complicity  of  Branton  or  any  one  else  in  the  com- 
mission of  Green's  crime,  contained  in  said  indictment 
by  innuendo  6r  otherwise.  Each  separate  indictment 
contained  the  statement  of  a  complete  crime  charged 
against  each  of  the  defendants.  The  theory  of  the  prose- 
cution was,  and  it  is  borne  out  by  the  evidence  in  the 
record,  that  Branton  and  Green  were  both  actually  pres- 
ent, aiding  and  abetting  each  other  in  the  commission  of 
the  criminal  act  of  killing  Linn ;  that  the  criminal  act 
that  took  the  life  of  the  deceased  was  in  law  the  act  of 
each  individually  as  well  as  of  both  ;  that  the  distinction 
between  principal  in  the  first  and  second  degree  has  not 
only  been  abolished  by  statute  in  this  state,  but  had  been 
recognized  as  a  distinction  without  a  difference  in  prac- 
tice prior  to  the  adoption  of  the  constitution  everywhere 
in  this  country,  excepting  in  a  few  states  having  statutes 
recognizing  a  distinction. 

The  contention  of  the  state  was  and  still  is  that  mur- 
der, unlike  riot,  is  a  several  crime  ;  that  in  a  crime  like 
murder  the  criminal  can  be  indicted  alone,  tried  alone, 
and  the  full  penalty  be  inflicted  on  him  the  same  as 
though  he  committed  the  crime  unaided ;  that  a  crim- 
inal action  is  unlike  a  civil  action.  The  defendant  in  a 
criminal  matter  cannot  be  heard  to  say  that  another 
wrongdoer  has  met  his  obligation.  The  guilt  of  one  is 
neither  mitigated  nor  enhanced  from  the  fact  that  an- 
other may  be  also  guilty.  The  purpose  of  the  civil  suit 
is  to  compel  the  defendant  to  compensate  the  plaintiff 
for  what  he  has  unjustly  suffered,  while  that  of  the 
criminal  is  punishment,  and  the  cure  of  a  public  wrong. 
Therefore,  in  a  civil  case,  however  numerous  the  wrong- 
doers, the  plaintiff  is  to  be  remunerated  for  his  suffer- 
ings only  once ;  in  a  criminal  one,  where  each  is  as 
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guilty  as  though  the  other  were  not  guilty  also,  and 
nothing  is  for  pay  but  all  is  for  punishment,  the  full 
penalty  is  to  be  inflicted  on  each  the  same  as  though  he 
had  committed  the  crime  unaided.  The  law  may  pro- 
ceed precisely  as  though  he  were  the  only  participant  in 
the  act. 

The  only  pleading  by  a  defendant  is  either  a  demurrer 
or  a  plea.  Of  pleas  there  are  these  :  Guilty,  not  guilty, 
former  conviction  or  acquittal.  Of  demurrers  there  are 
five,  and  the  causes  of  them  must  appear  on  the  face  of 
the  indictment.  Now  the  indictment  does  not  state  that 
Green  had  pleaded  guilty,  and  there  is  no  provision  for 
such  a  plea,  from  which  it  would  seem  that  the  statutes  of 
Oregon  do  not  contemplate  that  it  shall  be  a  defense  for 
the  defendant  to  plead  that  some  other  fellow  has  been 
convicted  or  acquitted  of  the  crime  charged ;  the  only 
plea  is,  has  the  defendant  himself  been  convicted  or  ac- 
quitted of  that  crime. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion. of  the  court. 

1.  It  is  contended  by  defendant's  counsel  that  under 
the  form  of  these  indictments  Green's  plea  of  guilty  was 
a  complete  vindication  of  the  law  for  the  commission  of 
the  single  crime  with  which  he  and  Branton  were  sepa- 
rately charged,  and  operated  as  an  acquittal  of  the  latter, 
and  that  the  court  therefore  erred  in  refusing  to  permit 
him  to  withdraw  his  plea.  By  sections  1289  and  2011, 
Hill's  Ann.  Laws,  passed  in  1864,  it  is  provided  that 
"the  distinction  between  an  accessory  before  the  fact 
and  a  principal,  and  between  principals  in  the  first  and 
second  degree,  in  cases  of  felony,  is  abrogated,  and  all 
persons  concerned  in  the  commission  of  a  felony,  wli ether 
they  directly  commit  the  act  constituting  the  crime,  or 
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aid  and  abet  in  its  commission,  though  not  present,  must 
hereafter  be  indicted,  tried,  and  punished  as  principals, 
as  in  case  of  a  misdemeanor;"  and  that  "all  persons 
concerned  in  the  commission  of  a  crime,  whether  it  be 
felony  or  misdemeanor,  and  whether  they  directly  com- 
mit the  act  constituting  the  crime,  or  aid  and  abet  in  its 
commission,  though  not  present,  are  principals,  and  to 
be  tried  and  punished  as  such."  There  appears  to  be  no 
question  as  to  the  form  of  the  indictments  under  these 
provisions,  or  their  sufficiency  to  support  a  judgment 
against  the  party  first  convicted  thereunder ;  but  it  is 
urged  that,  after  Green's  plea  had  been  accepted,  the 
law's  demands  were  fully  satisfied,  which  precluded  the 
state  from  further  proceeding  against  defendant  under 
the  form  of  indictment  which  it  adopted  ;  and  that,  if  it 
sought  to  charge  him  separately  as  an  accomplice,  he  was 
entitled,  under  the  organic  law%of  the  state,  "to  demand 
the  nature  and  cause  of  the  accusation  against  him:" 
Const.  Or.  art.  I,  §  11. 

This  court  has  held  that  an  indictment  which  charged 
as  principal  a  party  whom  the  state  sought  to  prove  was 
present  aiding  and  abetting,  or  who  counseled  and  pro- 
cured another  to  commit,  a  felony,  was  not  violative  of 
the  clause  of  the  constitution  relied  upon  (State  v.  Kirk, 
10  Or.  505 ;  State  v.  Stceves,  29  Or.  85,  43  Pac.  947) ;  but 
it  is  insisted  that  neither  of  these  cases  #is  decisive  of  the 
question  under  consideration,  for  in  each  instance  the 
party  sought  to  be  convicted  as  an  accessory  was  jointly 
indicted  with  his  alleged  principal.  So,  too,  in  State  v. 
Moran,  15  Or.  262  (14  Pac.  419),  it  was  held  that  an 
indictment  charging  an  accomplice  as  principal  did  not 
violate  the  fundamental  law  of  the  state  ;  but  it  is  main- 
tained that  the  decision  in  that  case  is  not  controlling  in 
this,  for  there  the  alleged  principal  had  been  acquitted 
before  the  accessory  was  tried.     Where  more  than  one 
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join  in  the  commission  of  an  offense  which  is  not  neces- 
sarily several,  all  or  any  number  of  them  may  be  jointly 
or  separately  indicted  therefor.  Wharton  Cr.  PL  (8th 
Ed.)  §  301 ;  Bishop  New  Cr.  Proc.  §  463  ;  State  v.  O'Brien, 
18  R.  I.  105  (25  Atl.  910) .  "  We  take  the  general  rule 
to  be,"  say  the  court  in  Commonwealth  v.  Griffin,  3  Cush. 
523,  "that  in  every  indictment  against  two  or  more  the 
charge  is  several  as  well  as  joint, —  in  effect,  that  each 
is  guilty  of  the  offense  charged  ;  so  that,  if  one  is  found 
guilty,  judgment  may  be  passed  on  him,  although  one 
or  more  may  be  acquitted."  To  the  same  effect,  see, 
also,  Commonwealth  v.  Brown,  12  Gray,  135.  So,  too,  a 
joint  indictment  against  all  who  participate  in  the  com- 
mission of  a  crime  is,  in  effect,  a  several  indictment 
against  each.  State  v.  O'Brien,  18  R.  I.  105  (25  Atl. 
105). 

2.  Defendant's  counsel,  in  support  of  the  point  con- 
tended for,  rely  upon  the  case  of  State  v.  Gifford,  53 
Pac.  709,  in  which  it  was  held  by  the  supreme  court 
of  Washington,  under  a  clause  of  the  constitution  of 
that  state  (section  22,  article  I)  identical  with  ours, 
that  an  information  charging  defendant  as  principal 
with  the  commission  of  the  crime  of  rape  is  not  sup- 
ported by  evidence  that  he  was  an  accessory  before  the 
fact,  and  that,  notwithstanding  the  Code  of  that  state 
(section  1189)  abrogates  the  distinction  between  an  ac- 
cessory before  the  fact  and  a  principal,  the  information 
was  in  contravention  of  the  organic  law  of  the  state, 
which  provides  that  the  accused  shall  have  the  right  to 
demand  the  nature  and  cause  of  the  accusation  against 
him.  It  would  seem  that  the  decision  in  that  case, 
without  referring  thereto,  has  been  virtually  reversed 
by  the  more  recent  case  of  State  v.  Webb,  55  Pac.  935, 
in  which  Mr.  Justice  Reavis,  speaking  for  the  court, 
says:      "Defendant    also   urges    that    the    information 
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charges  the  defendant  with  the  crime  of  robbery  as  a 
principal,  and  that  the  evidence  of  the  prosecuting  wit- 
ness shows  that  the  defendant  could  only  be  guilty  of 
that  of  principal  of  the  second  degree.  It  is  a  sufficient 
answer  to  this  contention  to  state  that  the  distinction  be- 
tween accessories  and  principals  in  the  first  and  second 
degree  is  abolished:  2  Ballinger's  Ann.  Codes  &  Stat. 
§  6782  (2  Hill's  Code,  §  1189) .  And  there  was  no  ma- 
terial variation  between  the  information  and  the  proof. 
Defendant  was  charged  as  principal,  and  was  convicted 
as  such."  In  State  v.  Geddes,  55  Pac.  919,  the  supreme 
court  of  Montana  criticise  the  decision  relied  upon,  and 
hold  that  a  clause  of  the  constitution  of  that  state  which 
guarantees  to  the  accused  the  right  to  demand  the  nature 
and  cause  of  the  accusation  (Const.  Mont,  article  III, 
§  16)  is  not  violated  by  an  indictment  which  charges 
the  defendant  as  principal,  under  an  act  of  the  legisla- 
tive assembly  which  provides  that  persons  aiding  and 
abetting  a  crime,  although  not  present,  must  be  pros- 
ecuted as  principals,  "and  no  other  facts  need  be  al- 
leged in  any  indictment  or  information  against  such  an 
accessory  than  are  required  in  an  indictment  or  informa- 
tion against  his  principal,"  when  the  person  so  accused 
was  not  present  at  the  commission  of  the  offense.  True, 
the  defendant  in  that  case  was  jointly  indicted  with 
others,  but,  since  a  joint  indictment  is  equivalent  to  a 
several  indictment  against  each,  it  must  follow  that 
several  indictments  charging  different  parties  with  the 
commission  of  the  same  offense  is  tantamount  to  a  joint 
indictment  against  all.  We  conclude  from  the  forego- 
ing that  a  demurrer  upon  the  ground  stated  would  be 
without  merit,  and  could  not  be  rightfully  sustained, 
and,  this  being  so,  the  defendant  was  not  deprived  of 
any  substantial  right  by  the  court's  refusal  to  permit 
him  to  withdraw  his  plea. 
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3.  It  is  maintained  that  the  court  erred  in  refusing  to 
direct  the  jury  to  acquit  defendant,  because  the  proof 
failed  to  show  that  the  crime  was  committed  in  Lane 
County.  The  testimony  tends  to  show  that  Linn  was 
killed  at  Isham's  Corral,  a  point  on  the  road  leading  from 
Sisters,  in  Crook,  to  McKenzie  River,  in  Lane  County, 
about  four  miles  west  of  the  summit  of  the  Cascade 
Mountains.  It  is  urged  that  the  boundary  between 
Crook  and  Lane  Counties  has  not  been  designated  by  the 
legislative  assembly,  and  that  it  is  therefore  impossible 
to  say  whether  the  crime  was  committed  in  the  county 
in  which  defendant  was  tried.  Lane  County  was  created 
January  28,  1851,  by  an  act  which  provided:  "That 
all  that  portion  of  Oregon  Territory  lying  south  of  Linn 
County,  and  south  of  so  much  of  Benton  County  as  is 
east  of  Umpqua  County,  be,  and  the  same  is  hereby 
created  and  organized  into  a  separate  county,  by  the 
name  of  Lane  County."  Statutes  of  a  Local  Nature  of 
Oregon,  1851,  p.  32;  Hill's  Ann.  Laws,  §  2267.  Linn 
County,  to  which  reference  is  made,  was  described  by 
referring  to  another  county  as  follows:  "Section  1. 
That  the  southern  boundary  of  Champoeg  County  be 
located  in  the  following  manner :  Commencing  in  the 
middle  of  the  channel  of  the  Willamette  River,  opposite 
the  mouth  of  the  Santiam  River,  thence  up  said  river  to 
the  north  fork ;  thence  up  said  fork  to  the  Cascade 
Mountains  ;  thence  due  east  to  the  summit  of  the  Rocky 
Mountains.  Section  2.  Be  it  enacted:  That  all  that 
portion  of  Oregon  Territory  lying  south  of  Champoeg 
and  east  of  Benton  County  be  and  the  same  is  hereby 
called  Linn  County," — approved  December  28,  1847. 
Laws  of  General  and  Local  Nature,  Collected  and  Pub- 
lished Pursuant  to  an  act  of  the  Legislative  Assembly 
Passed  January  26,  1853,  p.  55.  It  will  thus  be  seen 
that  the  eastern  boundary  of  Lane  County  as  originally 
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established  was  the  summit  of  the  Rocky  Mountains. 
A  portion  of  Lane  County  was  thereafter  included  within 
Wasco  County,  the  boundary  of  which  was  originally 
given  as  follows  :  "  That  so  much  of  the  said  Territory 
of  Oregon  as  is  bounded  as  follows,  to-wit :  Commencing 
at  the  cascades  of  the  Columbia  River,  thence  running 
up  said  river  to  the  point  where  the  southern  shore  of 
said  river  is  intersected  by  the  southern  boundary  of 
Washington  Territory,  thence  east  along  said  boundary 
to  the  eastern  boundary  of  Oregon  Territory ;  thence 
southerly  along  the  eastern  boundary  of  said  territory 
to  the  southern  boundary  of  the  same,  thence  west  along 
said  southern  boundary  to  the  Cascade  Mountains, 
thence  northerly  along  said  range  of  mountains  to  the 
place  of  beginning,  be  and  the  same  is  hereby  created 
and  organized  into  a  separate  county,  to  be  called  Wasco 
County," — passed  January  11,  1854.  Special  Laws 
Passed  by  the  Legislative  Assembly  of  the  Territory  of 
Oregon  at  the  Fifth  Regular  Session  Thereof,  p.  26; 
Hill's  Ann.  Laws,  §  2283. 

It  will  be  seen  that  a  doubt  exists  as  to  the  original 
location  of  the  western  boundary  of  Wasco  County,  but 
the  legislative  assembly  undoubtedly  understood  that  it 
extended  to  the  summit  of  the  Cascade  Range,  for  an 
act  passed  by  that  body  December  22,  1853,  defining  the 
southern  boundary  of  Lane  County,  reads  as  follows : 
"That  the  southern  boundary  of  Lane  County  shall  be 
located  as  follows  :  Commencing  on  the  Pacific  Coast,  at 
the  mouth  of  the  Siuslaw,  on  the  south  bank,  thence  fol- 
lowing up  the  south  bank  of  said  stream,  to  a  point  fif- 
teen miles  west  of  the  main  traveled  road,  known  by  the 
name  of  the  Applegate  Road,  thence  southerly  to  the 
summit  of  the  Calapooia  Mountains,  thence  eastward 
along  the  summit  of  said  mountains  to  the  summit  of 
the  Cascade  Range"  :  Sp.  Laws,  p.  13.     The  southern 
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boundary  so  established  is  almost  identical  with  the  line 
as  located  by  the  act  of  November  19,  1885  (Hill's  Ann. 
Laws  Or.,  §  2268).  It  will  be  seen  that  the  southern 
boundary  of  Lane  County  was  located  twenty  days  prior 
to  the  establishment  of  Wasco  County,  but  both  measures 
were  probably  under  consideration  by  the  legislative 
assembly  when  the  former  act  was  passed.  Crook 
County  was  established  February  22,  1885,  and  its 
boundaries  defined  by  beginning  at  a  certain  point  on 
the  western  boundary  of  Wasco  County,  and  running 
thence  by  certain  courses  to  a  point  designated  as  the 
southeast  corner  of  the  newly-organized  county  ;  "thence 
due  west  to  the  east  line  of  Lane  County ;  thence  along 
the  east  line  of  Lane  and  Linn  Counties  to  the  place  of 
beginning":  Hill's  Ann.  Laws,  §  2254.  Whether  the 
boundary  line  between  Crook  and  Lane  Counties  runs 
along  the  said  east  line  or  along  the  summit  of  the  Cas- 
cade range  of  mountains,  the  crime  was  committed 
within  the  latter  county,  and  hence  the  court  had  juris- 
diction of  the  action. 

4.  It  is  contended  that  no  testimony  was  introduced 
at  the  trial  tending  to  prove  defendant's  participation  in 
the  killing,  except  that  of  Court! and  Green,  who  testified 
that  Branton  shot  deceased  while  he  was  asleep,  and,  he 
being  a  confessed  accomplice,  and  his  evidence  not  hav- 
ing been  corroborated  in  any  manner,  the  court  erred  in 
refusing  to  direct  the  jury  to  acquit  the  defendant.  The 
defense  was  conducted  upon  the  theory  that  Green  did 
the  killing  without  the  knowledge  or  intent  of  Branton, 
who  became  an  accessory  after  the  fact  only  by  the  part 
he  took  in  attempting  to  shield  the  principal  from  the 
consequences  of  his  act.  The  defendant,  appearing  as  a 
witness  in  his  own  behalf,  testified  that  about  two  or 
three  days  prior  to  the  time  he  and  Green  left  the  Wil- 
is Ob.— 35. 
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lamette  Valley  to  go  to  Gilliam  County — March  13,  1898 
— the  latter,  speaking  in  relation  to  the  prospect  of  form- 
ing a  partnership  with  Linn  in  raising  horses,  expressed 
an  intention  of  killing  the  deceased ;  the  witness,  in  an- 
swer to  the  question,  "You  may  state  what  conversation 
you  ever  had  with  Mr.  Green,  if  any,  touching  the  matter 
of  any  injury  or  evil  intentions  towards  Linn,  and  when 
and  where  they  were,"  saying  :  "The  first  he  wanted  to 
go  in  with  Linn.  He  said,  'If  you  will  get  in  with  Mr. 
Linn,  we  will  get  away  with  him  after  a  while.'  I  asked 
him  what  he  meant.  He  said,  'The  old  man  may  not 
look  any  better,  but  he  will  be  better  off.'  "  He  also 
testified  that,  after  having  arrived  at  their  destination, 
Green  said  to  him  :  "  'I  won't  stand  this  Eastern  Oregon 
dust  any  longer,  and  only  work  for  $15.  I  want  a  horse, 
and,  if  this  one  wasn't  branded,  I  would  take  this.'  He 
wanted  a  horse,  and,  if  he  could  get  out  with  Linn,  and 
drive  over  there,  and  do  him  up.  'Do  you  mean  to  do 
that?'  He  said,  'Do  you  suppose  I  could  get  this  horse?' 
I  did  not  believe  he  had  any  such  intention  before  I  left 
there.'  "  Defendant,  in  speaking  of  what  Green  said  to 
him  about  Linn,  just  before  leaving  for  the  Willamette 
valley,  says:  "He  said:  'Would  there  be  any  harm  in 
putting  the  old  man  away?  He  would  be  better  off.'  I 
said,  'Courty,  do  you  mean  that?'  He  said,  'No,  I 
don't.'  I  said,  'The  old  man  is  well  known,  and  it  is 
out  of  the  question.'     He  said,  'Of  course  it  is.'  " 

The  witness  also  says,  in  substance,  that  on  June  6, 
1898,  he  and  Green  left  Condon,  with  Linn,  who  was 
driving  a  band  of  horses,  seeking  to  obtain  better  pasture 
for  them,  and  expecting  to  find  it  in  Crook  County;  that, 
having  reached  said  county,  they  persuaded  Linn  to 
drive  his  horses  west  of  the  mountains,  and,  having 
reached  Isham's  Corral,  near  the  summit,  on  June  15, 
they  camped  for  the  night,  and,  while  Linn  was  sleeping 
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by  the  fire,  Green  shot  him  as  the  witness  was  approach- 
ing the  camp  with  a  pail  of  water  ;  that  Green  thereupon 
placed  the  body  of  his  victim  upon  the  fire,  and  helped 
to  procure  fuel,  but  the  next  morning,  the  bones  not  be- 
ing entirely  consumed,  he  aided  Green  in  breaking  them 
with  an  ax,  and  buried  the  pieces  beneath  a  rock,  whore 
they  were  found,  and  recognized  as  human  bones  ;  that 
Green  took  Linn's  money,  and  other  valuables,  and, 
after  having  left  the  scene,  gave  the  money  to  the  wit- 
ness, who,  in  order  to  protect  Green,  tried  to  personate 
Linn  by  making  whiskers  from  the  hair  of  a  horse's 
mane,  which  he  wore  at  night  as  he  called  upon  a  per- 
son with  whom  he  left  the  horses  to  be  pastured,  and  to 
whom  he  represented  that  his  name  was  John  Linn. 
The  evidence  of  other  witnesses  also  shows  that  defend- 
ant tried  to  persuade  several  persons  to  testify  that  they 
had  seen  Linn  west  of  the  Cascade  Mountains,  offering 
them  various  sums  of  money ;  and  telling  others  that 
they  could  have  their  choice  from  the  band  of  horses 
which  he  and  Green  were  driving  if  they  would  testify 
that  they  bought  them  from  a  man  whom  he  described 
as  about  40  or  45  years  old,  having  sandy  hair  and  red 
whiskers,  stating  that  they  need  have  no  fear  of  being 
contradicted  in  their  testimony,  as  the  person  so  de- 
scribed would  never  appear  against  them ;  and  also 
urged  the  persons  whom  he  solicited  to  testify  in  his  be- 
half not  to  say  anything  about  his  proposal,  as  he  had 
got  into  trouble  which  might  cost  him  his  life.  Bran- 
ton's  own  admissions  corroborate  the  testimony  of  Green 
so  far  as  the  killing  of  Linn  is  concerned,  and  he  must 
have  known  the  intention  of  the  principal  long  before 
the  crime  was  committed.  Whether  he  fired  the  fatal 
shot  was  a  question  for  the  jury,  under  all  the  circum- 
stances surrounding  the  case,  and  hence  the  court  com- 
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mitted  no  error  in  refusing  to  direct  a  verdict  of  acquittal 
on  this  ground. 

5.  The  defendant  asked  the  court  to  give  the  follow- 
ing instruction:  "I  instruct  you  that  it  is  incumbent 
upon  the  state  to  show  by  proof  beyond  a  reasonable 
doubt  that  the  deceased  came  to  his  death  at  the  hands 
of  the  defendant.  The  state  must  show  not  only  that  the 
injury  inflicted  upon  the  deceased  by  the  defendant,  if 
any,  was  the  probable  cause  of  the  death  of  the  deceased, 
but  that  it  was  the  immediate  and  efficient  cause  of  his 
death  ;  and  the  evidence  must  establish  this  fact  to  your 
satisfaction  beyond  a  reasonable  doubt,  and,  if  this  has 
not  been  done,  then  you  must  find  the  defendant  not 
guilty," — which  was  given  with  the  following  qualifica- 
tion :  "That  if  the  defendant  was  acting,  aiding,  and 
assisting  in  the  commission  of  the  criminal  act  of  killing, 
if  any  such  act  was  committed,  and  all  the  elements  exist 
to  sustain  the  crime  of  murder  in  the  first  degree,  then 
any  doubt  as  to  the  fact  of  which  of  two  persons,  the  de- 
fendant or  an  accomplice,  inflicted  the  mortal  injury, 
would  not  be  such  a  fact  or  doubt  as  would  avail  the  de- 
fendant. You  are  to  consider  whether  or  not  this  crime, 
or  any  degree  of  it,  has  been  committed  by  the  defend- 
ant, though  his  part  may  have  been  aiding,  assisting, 
and  abetting  the  other  in  the  act,  under  the  instructions 
I  have  given  you."  An  exception  having  been  taken,  it 
is  insisted  that  the  court  erred  in  accompanying  the  in- 
struction with  this  qualification.  The  exception  is  un- 
doubtedly based  upon  the  theory  that  evidence  of  defend- 
ant's complicity,  as  an  accomplice,  in  the  commission 
of  the  crime,  was  inadmissible  under  the  form  of  the 
indictment,  and,  such  being  the  case,  the  qualification 
was  erroneous ;  but,  having  held  that  the  indictment 
properly  charged  the  defendant  as  principal,  no  error 
was  committed  by  the  court  in  the  respect  complained  of. 
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6.  The  court  refused  to  give  certain  other  instruc- 
tions asked  by  the  defendant,  but,  without  quoting  them, 
we  think  that  such  portions  of  them  as  were  proper  were 
substantially  given  in  the  general  charge. 

7.  It  is  also  insisted  that  certain  other  instructions 
are  contradictory,  but,  inasmuch  as  they  were  given  at 
defendant's  request,  he  cannot  complain  of  their  incon- 
sistency. 

8.  The  defendant  having  introduced  evidence  to  show 
that  his  mental  condition  was  weak,  that  he  was  easily 
influenced  by  people  whom  he  liked,  that  his  memory 
was  defective,  that  he  had  an  aunt  in  the  insane  asylum, 
and  an  uncle  and  a  cousin  who  were  insane,  the  court, 
of  its  own  motion,  gave  the  following  instruction : 
1 '  Where  the  commission  of  the  act  charged  as  a  crime  is 
proven,  and  the  defense  sought  to  be  established  is  the 
insanity  of  the  defendant,  the  same  must  be  proven 
beyond  a  reasonable  doubt.  If  a  party,  notwithstanding 
some  disease  or  infirmity,  still  has  reason  enough  to 
know  the  act  which  he  proposes  to  commit  is  wrong  and 
unlawful,  and  knows  its  nature  and  quality,  and  has  left 
the  power  of  deliberation  and  premeditation,  and  the 
power  to  do  or  refrain  from  doing  the  act  charged  as  a 
crime,  such  mental  disease  will  not  avail  as  a  defense. 
In  other  words,  while  the  law  will  not  punish  a  man  for 
an  act  which  is  the  result  of,  or  produced  by,  mental 
weakness,  it  will  punish  him  for  an  unlawful  act,  not 
the  result  of,  or  produced  or  influenced  by,  mental 
disease,  even  though  some  mental  unsoundness  is  shown 
to  have  existed."  An  exception  to  that  portion  of  the 
charge  having  been  saved,  it  is  contended  that,  inas- 
much as  no  plea  of  insanity  was  interposed,  the  evidence 
introduced  by  the  defendant  upon  that  branch  of  the  sub- 
ject did  not  justify  the  court  in  giving  it. 

It  is  argued  that  this  instruction  assumed  that  de- 
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fendant  killed  the  deceased,  and  left  to  the  jury  the  con- 
sideration of  only  one  question,  namely,  that  of  the  de- 
fendant's mental  condition  at  the  moment  the  act  was 
committed,  and,  the  burden  being  cast  upon  him  of 
proving  his  want  of  responsibility,  the  jury  had  no  al- 
ternative but  to  find  the  verdict  which  was  returned. 
The  only  pleading  on  the  part  of  the  defendant  in  a 
criminal  action  is  either  a  demurrer  or  a  plea :  Hill's 
Ann.  Laws,  §  1320.  Pleas  to  an  indictment  are  of  three 
kinds  :  (1)  Guilty,  (2)  not  guilty,  and  (3)  a  judgment  of 
former  conviction  or  acquittal :  Id.  §  1331.  All  matters 
of  fact  tending  to  establish  a  defense  to  the  charge  spec- 
ified in  the  indictment,  other  than  those  specified  in  said 
third  subdivision,  may  be  given  in  evidence  under  the 
plea  of  not  guilty :  Id.  §  1336.  If  the  defense  be  the 
insanity  of  the  defendant,  the  jury  must  be  instructed, 
if  they  find  him  not  guilty  on  that  ground,  to  state  that 
fact  in  their  verdict :  Id.  §  1389.  It  will  be  seen  from 
these  excerpts  that  under  our  statute  a  plea  of  insanity 
is  inadmissible,  but  that  a  defense  of  that  character  is 
interposed  whenever  the  defendant  introduces  in  evi- 
dence testimony  tending  to  show  the  state  of  his  mind 
when  the  crime  with  which  he  is  charged  was  com- 
mitted. Such  testimony  is  rarely  offered,  however,  un- 
less the  evidence  produced  by  the  state  tends  to  prove 
that  the  defendant  was  present  at,  or  participated  in, 
the  commission  of  the  offense.  In  the  case  at  bar,  de- 
fendant admitted,  when  on  the  stand  as  a  witness,  that 
he  was  present  when  Linn  was  shot,  and  that  he  helped 
Green  procure  fuel  to  burn  his  body.  After  these  ad- 
missions had  been  made,  it  was  sought  to  counteract 
their  very  damaging  effect  by  introducing  testimony 
showing  defendant's  tendency  to  mental  alienation  re- 
sulting from  a  pre-existing  cause,  and,  such  testimony 
having   been   introduced,  it  was   incumbent   upon   the 
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court  to  instruct  the  juiy  in  relation  to  their  verdict, 
and,  the  court  having  discharged  its  duty  in  this  respect, 
no  error  was  committed  in  giving  the  instruction  com- 
plained of,  and  hence  the  judgment  is  affirmed. 

Affirmed. 


Decided  at  Pendleton,  IB  August,  1898. 
BOND  v.  TURNER. 

[44  L.  R.  A.  480;  54  Pac.  158] 

Construction  or  Exemption  Laws.— Exemption  statutes  have  no  extra-ter- 
ritorial operation,  and  do  not  form  any  part  of  the  contract  between  debtor 
and  creditor,  being  merely  a  part  of  the  remedy. 

Exemption—  Nonresident.— The  right  to  claim  the  benefit  of  statutory  exemp- 
tions is  open  to  nonresidents  as  well  as  residents,  unless  there  is  some  restric- 
tion, which  is  not  the  case  with  section  282,  Hill's  Ann.  Laws. 

From  Umatilla:  Stephen  A.  Lowell,  Judge. 

Replevin  by  Ellen  G.  Bond  against  D.  Turner  and 
Rudolph  Martin  for  certain  household  furniture.  Plain- 
tiff had  a  judgment,  from  which  defendants  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  John 
J.  Balleray  and  Marion  A .  Butler ,  with  an  oral  argument 
by  Mr.  Balleray. 

For  respondent  there  was  a  brief  over  the  name  of 
Carter  &  Haley,  with  an  oral  argument  by  Mr.  J.  H. 
Raley. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  action  commenced  in  the  Circuit  Court  of 
Umatilla  County,  to  recover  the  possession  of  some  house- 
hold furniture  seized  by  the  defendant,  Turner,  on  the 
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twenty-sixth  day  of  May,  1897,  to  satisfy  an  execution 
issued  on  a  judgment  recovered  by  the  defendant,  Mar- 
tin, against  the  plaintiff  in  the  Justice's  Court  for  North 
Pendleton  Precinct.  The  facts  are  that  for  some  time 
prior  to  the  seventeenth  day  of  May,  1897,  the  plaintiff 
had  been  a  resident  and  householder  within  the  City  of 
Pendleton,  engaged  in  keeping  a  boarding  house ;  but, 
about  the  time  mentioned,  she  closed  her  business,  and 
concluded  to  move  to  Rossland,  B.  C,  where  her  husband 
then  was.  Preparatory  to  such  removal,  she  delivered 
her  household  furniture  to  a  railway  company  at  Pendle- 
ton, for  shipment,  expecting  to  follow  it  in  three  or  four 
weeks.  After  the  furniture  had  been  received  by  the 
company,  it  was  attached  by  Turner,  under  a  writ  of  at- 
tachment issued  in  the  action  brought  by  Martin;  and,  on 
the  nineteenth  of  May,  the  plaintiff  commenced  an  action 
against  the  defendants  in  the  Justice's  Court  for  East 
Pendleton  Precinct,  to  recover  possession  thereof,  on  the 
ground  that  the  property  in  question  was  exempt  from 
execution,  and  recovered  judgment  therein  on  the  twenty- 
sixth.  On  the  same  day,  Martin  caused  an  execution  to 
issue  on  the  judgment  which  had  in  the  meantime  been 
recovered  by  him  against  the  plaintiff  in  the  action  re- 
ferred to,  and  caused  the  property  in  question  to  be  again 
seized  by  the  defendant,  Turner,  under  such  execution, 
wThereupon  this  action  was  commenced  in  the  circuit  court 
to  recover  its  possession.  The  defense  to  the  action  is  (1) 
that  such  property  w^as  not  exempt  from  execution  at 
the  time  of  its  seizure,  because  the  plaintiff  was  not  then 
a  resident  and  householder  of  the  state  ;  and  (2)  that  the 
judgment  in  the  action  brought  by  her  against  the  de- 
fendants on  the  nineteenth  of  May  is  a  bar  to  this  pro- 
ceeding.    The  jury  returned  a  verdict  for  plaintiff. 

Upon  the  first  point  the  court  charged  the  jury  that 
subdivision  4  of  section  282  of  the  statute  exempting 
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from  execution  the  goods,  furniture,  and  utensils  of  a 
householder,  could  be  taken  advantage  of  only  by  resi- 
dents of  the  state.  It  then  proceeded  to  instruct  them 
as  to  what  would  and  would  not  constitute  a  "  resident," 
within  the  meaning  of  this  rule,  and  the  errors  assigned 
on  this  branch  of  the  case  are  based  upon  the  giving  and 
refusal  of  instructions  upon  this  point.  But  we  do  not 
deem  it  necessary  to  examine  the  errors  so  assigned,  for, 
in  our  opinion,  the  judgment  must  be  affirmed  on  the 
ground  that  the  property  was  exempt  from  execution, 
whether  plaintiff  was  a  resident  of  the  state  or  not.  The 
statute  provides  that  "  household  goods,  furniture,  and 
utensils  to  the  value  of  $300"  shall  be  exempt  from 
execution  "if  owned  by  a  householder  and  in  actual  use 
or  kept  for  use  by  and  for  his  family,  or  when  being 
removed  from  one  habitation  to  another  on  a  change  of 
residence":  Hill's  Ann.  Laws,  §  282,  subd.  4.  It  is  not 
limited  either  in  terms  or  by  necessary  implication  to 
citizens  or  residents  of  the  state,  and  the  courts  have  no 
right  to  so  restrict  it  by  judicial  interpolation.  Exemp- 
tion statutes  are,  of  course,  confined  in  their  operation 
to  the  state  in  which  they  are  enacted.  They  have  no 
extraterritorial  effect,  nor  do  they  constitute  a  part  of 
the  contract  between  the  debtor  and  creditor  which  may 
be  enforced  in  another  jurisdiction.  But  they  are  a  part 
of  the  law  of  the  forum,  and  regarded  as  relating  to  and 
affecting  the  remedy  only.  It  would  therefore  seem 
logically  to  follow  that  such  a  statute  must  extend  its 
protection  to  all  litigants  in  the  courts  of  the  state  where 
it  is  enacted,  whether  residents  or  not,  unless  it  is  ex- 
pressly or  impliedly  restricted  to  some  designated  class 
of  persons. 

As  said  by  Mr.  Justice  Williams  in  Haskill  v.  Andros, 
4  Vt.  609  (24  Am.  Dec.  645):  "Whatever  remedy  our 
laws  give  to  enforce  the  performance  of  a  contract  will 
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equally  avail  the  citizen  or  the  foreigner ;  and  they 
equally  must  be  subject  to  any  restraints  which  the 
law  imposes  upon  them.  Our  inhabitants  can  have  no 
greater  rights  in  enforcing  a  claim  against  a  foreigner 
than  an  alien  can  have  in  enforcing  a  similar  claim 
against  one  of  our  own  citizens.  Whoever  submits  him- 
self or  his  property  to  our  jurisdiction  must  yield  to  all 
the  requirements  which  are  made  of  our  citizens  in  re- 
lation to  the  collecting  of  debts  or  maintaining  suits, 
and  is  clearly  entitled  to  all  the  benefits,  exemptions 
and  privileges  to  which  other  debtors  or  suitors  belong- 
ing to  our  own  state  are  subject  or  entitled.  If  the  one 
can  hold  a  cow,  suitable  wearing  apparel,  and  necessary 
household  furniture,  without  having  the  same  taken 
from  him  by  execution,  so  can  the  other.  Nothing  short 
of  the  express  language  of  a  statute  would  justify  us  in 
saying  that  a  person  may,  by  virtue  of  an  execution,  be 
stripped  of  his  wearing  apparel,  his  necessary  household 
furniture,  and  his  only  cow,  merely  because  he  resides 
under  another  government,  when  a  person  residing  here 
would  not  be  subject  to  the  same  inconvenience  and  dis- 
tress." And  the  great  weight  of  authority  is  in  favor 
of  the  rule  thus  laid  down.  It  seems  to  be  quite  gen- 
erally agreed  that,  where  the  statute  does  not  restrict 
the  exemption  of  property  from  execution  to  residents 
or  some  other  designated  class  of  persons,  the  courts 
have  no  authority  to  do  so,  and  it  must  apply  to  all  per- 
sons, litigant  nonresidents  as  well  as  residents.  Thus,  in 
the  case  of  Lowe  v.  String Jiam,  14  Wis.  (*222)  241,  the 
debtor  was  a  nonresident,  and  it  was  held  that  he  was  en- 
titled to  the  benefit  of  the  exemption  laws  of  the  state, 
the  court  saying  :  "The  statute  makes  no  discrimination 
between  temporary  and  permanent  residents,  nor  does 
it  purport  to  confine  its  privileges  to  residents  at  all. 
It  exempts  certain  articles  of  the  debtor  and  his  family. 
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And  we  think  it  would  be  entirely  inconsistent  with  the 
beneficent  intentions  of  the  statute,  as  well  as  with  the 
dignity  of  a  sovereign  state,  to  say  that  the  temporary 
sojourner,  or  even  the  stranger  within  our  gates,  was 
not  entitled  to  its  protection." 

In  Mineral  Point  Railroad  Co.  v.  Barron,  83  111.  365,  the 
defendant  in  the  original  action  was  a  resident  of  the 
state  of  Wisconsin,  and  claimed  the  benefit  of  the  Illi- 
nois statute  (Rev.  St.  1874,  chapter  LXII,  §  14)  which 
provided  that  "  the  wages  and  services  of  a  defendant, 
being  the  head  of  a  family  and  residing  with  the  same, 
to  an  amount  not  exceeding  the  sum  of  $25,  shall  be  ex- 
empt from  garnishment"  ;  and  it  wTas  held  that  he  wTas 
entitled  to  the  benefit  of  such  statute.  Again,  in  the 
case  of  Sprout  v.  McCoy,  26  Ohio  St.  577,  the  court  say : 
"Exemptions  from  execution  or  sale  allowed  to  'every 
person  who  has  a  family,'  under  the  provisions  of  the 
act  of  April  16,  1893  (70  Ohio  Laws,  p.  132),  may  be 
claimed  by  any  debtor  against  whom  an  action  is  prose- 
cuted in  the  courts  of  this  state,  whether  such  debtor 
be  or  be  not  a  resident  of  this  state."  And  to  the  same 
effect  are  the  cases  of  Mo.  Pac.  Ry.  Co.  v.  Maltby,  34 
Kan.  125  (8  Pac.  235);  Kansas  City,  etc.  Railroad  Co. 
v.  Gough,  35  Kan.  1  (10  Pac.  89);  Bell  v.  Indian  Stock 
Co.  (Tex.  Sup.)  11  S.  W.  344  (3  L.  R.  A.  642)  ;  Wright 
v.  Chicago,  etc.  R.  R.  Co.  19  Neb.  175  (56  Am.  Rep.  747, 
27  N.  W.  90) ;  Menzie  v.  Kelly,  8  111.  App.  259 ;  Wabash 
Railroad  Co.  v.  Dougan,  142  111.  248  (34  Am.  St.  Rep.  74, 
31  N.  E.  594)  ;  Hill  v.  Loomis,  6  N.  H.  263.  In  some 
of  the  states  the  right  of  exemption  is  expressly  limited 
to  residents,  and  such  are  the  provisions  of  the  statutes 
under  which  the  decisions  cited  by  the  appellant  were 
made. 

As  to  the  other  defense  pleaded,  it  is  sufficient  to  say 
that  the  judgment  in  the  justice's  court  was  upon  a  sep- 
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arate  and  distinct  cause  of  action  from  the  case  in  hand, 
and  is  therefore  no  bar  to  this  action.  The  judgment  of 
the  court  will  therefore  be  "affirmed. 

Affirmed. 
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Decided  28  January ;  rehearing  denied  18  March,  1899. 
STATE  v.  OI/BERMAN. 

[55  Pac.  866] 

Trial— Disqualification  of  Jurors  for  Bias.— The  fact  that  proposed 
Jurors  stated  on  their  voir  dire  that  they  had  read  an  account  of  the  inquest 
held  over  the  body  of  the  person  for  whose  murder  defendant  was  on  trial, 
which  purported  to  give  the  testimony  of  witnesses  before  the  coroner's  jury, 
and  the  verdict  of  such  Jury,  and  that  they  had  heard  the  matter  discussed, 
and,  from  what  they  had  read  and  heard,  had  formed  some  opinion  as 
to  the  guilt  or  innocence  of  defendant,  will  not  disqualify  them  if  it  appears 
that  the  opinion  was  not  of  a  fixed  and  determined  character  Kumli  w&>. 
Pac.  Co.,  21  Or.  505,  and  State  v.  Brown,  28  Or.  147,  cited. 

Error  Must  Appear  in  the  Record.— Before  the  appellate  court  can  under- 
take to  correct  an  alleged  error  it  must  appear  in  the  record  that  the  error 
actually  occurred. 

Trial— Misconduct  of  Jury.— A  conviction  in  a  capital  case  will  not  be  set 
aside  because,  after  having  been  ordered  kept  together  during  the  trial,  three 
Jurors,  accompanied  by  a  bailiff  in  charge  of  the  Jury,  separated  from  the  rest, 
and  went  into  a  saloon,  in  which  there  was  only  one  person,  and  drank 
liquor,  nothing  being  said  by  anyone  concerning  the  case. 

Idem.— It  will  not  be  set  aside  because,  at  another  time  during  the  trial,  two 
Jurors  separated  from  the  others,  and,  accompanied  by  a  bailiff,  went  to  their 
respective  residences,  neither  of  them  going  out  of  sight  of  the  bailiff,  and 
immediately  returning  to  the  other  Jurors,  without  conversing  about  the 
case  with  anyone,  or  hearing  any  statement  in  reference  thereto. 

Idem.— The  fact  that  Jurors  drink  Intoxicating  liquors  during  the  trial  will  not 
invalidate  a  conviction  even  in  a  capital  case,  unless  It  appears  that  such 
drinking  probably  affected  their  verdict. 

Idem.— The  mere  fact  that  the  direction  of  the  court  that  the  J  ury  be  kept  together 
during  the  progress  of  the  trial  has  been  violated  Is  not  cause  for  reversal,  If 
it  appears  that  their  verdict  was  not  improperly  influenced. 

From  Douglas:   J.  C.  Fullerton,  Judge. 


J,  M.  Olberman  was  dissatisfied  with  a  conviction  of 
murder  in  the  first  degree  and  appeals. 

Affirmed. 
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For  appellant  there  was  a  brief  over  the  names  of  0.  P. 
Coshow,  Andrew  M.  Crawford,  and  Cake  &  Cake,  with  an 
oral  argument  by  Mr.  Crawford  and  Mr.  Harry  M.  Cake. 

For  the  state,  there  was  a  brief  over  the  name  of  Geo. 
M.  Brmvn,  district  attorney,  with  an  oral  argument  by 
Mr.  Cicero  M.  Idleman,  attorney-general,  and  Mr.  Brown. 

Mr.  Justtce  Bean  delivered  the  opinion. 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court 
of  Douglas  County  upon  a  conviction  of  the  defendant 
of  murder  in  the  first  degree.  The  record  contains 
several  assignments  of  error,  but  the  principal  ones 
relied  upon  at  the  hearing  relate  to  the  action  of  the 
trial  court  in  overruling  the  defendant's  challenge  to  the 
jurors  Hadley  and  Curry  for  actual  bias,  and  the  alleged 
misconduct  of  the  court  and  jury  during  the  progress  of 
the  trial.  We  have,  however,  in  view  of  the  conse- 
quences of  an  affirmance,  examined  with  care  all  the 
assignments  of  error,  and  are  clear  that  the  judgment 
must  be  affirmed.  The  jurors  Hadley  and  Curiy  stated, 
during  their  examination  on  their  voir  dire,  that  they 
had  read  in  the  local  newspaper  an  account  of  the  inquest 
held  over  the  body  of  the  man  for  whose  murder  the 
defendant  was  on  trial,  which  purported  to  give  the 
testimony  of  the  witnesses  before  the  coroner's  jury,  and 
the  verdict  of  such  jury,  and  that  they  had  also  heard 
the  matter  of  the  homicide  frequently  discussed,  and 
from  what  they  had  read  and  heard  each  had  some 
opinion  as  to  the  guilt  or  innocence  of  the  defendant. 
But  it  quite  clearly  appears  from  their  examination  that 
their  opinion  was  not  of  such  a  fixed  and  determined 
character  as  to  render  the  action  of  the  trial  court  in 
overruling  the  challenge  reversible  error.     It  was  held 
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in  Kumli  v.  Southern  Pacific  Co.,  21  Or.  505  (28  Pac. 
637)  and  State  v.  Brown,  28  Or.  147  (41  Pac.  1042), 
that  the  qualification  of  a  juror,  when  challenged  for 
actual  bias,  is  largely  a  question  for  the  trial  court,  and 
that  its  decision  will  not  be  disturbed  on  appeal  unless 
the  want  thereof  clearly  appears  from  the  record ;  but 
there  is  nothing  in  this  record  to  indicate  that  Hadley 
and  Curry  had  formed  such  an  opinion  that  they  could 
not  in  law  be  deemed  impartial.  It  does  not  appear 
who  testified  before  the  coroner's  jury,  nor  what  testi- 
mony was  given,  so  that  it  cannot  be  said  from  the 
record  that  the  knowledge  which  these  jurors  received 
from  reading  the  account  of  the  proceedings  before  the 
coroner  was  such,  as  a  matter  of  law,  as  would  dis- 
qualify them  from  sitting  on  the  jury. 

It  is  next  claimed  that,  during  the  progress  of  the 
trial,  and  while  the  closing  argument  for  the  state  was 
being  made,  the  judge  retired  from  the  court  room,  and 
the  trial  proceeded  in  his  absence.  If  the  record  dis- 
closed that  the  alleged  facts  upon  which  this  objection  is 
based  were  true,  we  should  not  hesitate  to  reverse  the 
judgment,  for  it  is  clear  that  there  can  be  no  court 
without  the  presence  of  the  judge,  and  it  is  particularly 
important  that  he  should  be  visibly  present,  and  control 
the  entire  proceedings,  during  the  progress  of  a  trial  in 
which  the  defendant's  life  is  at  stake :  1  Thompson, 
Trials,  §  212  ;  Smith  v.  Sherwood,  95  Wis.  558  (70  N.  W. 
682);  Hayes  v.  State,  58  Ga.  35;  State  v.  Bcuerman (Kan. 
Sup.)  53  Pac.  874.  But  the  record  does  not  show  the  facts 
upon  which  the  objection  is  predicated.  There  is  no 
recital  or  statement  whatever  in  the  bill  of  exceptions 
upon  this  point.  It  is  true  that  there  is  copied  into  the 
bill  what  would  seem  to  have  been  a  motion  for  a  new" 
trial,  based  upon  the  irregularity  of  the  court,  prosecuting 
officer,  and  jury,  and  certain  affidavits  which  were  prob- 
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ably  used  on  the  hearing  thereof ;  but  they  are  in  no  way 
identified,  nor  is  there  any  certificate  or  statement  that 
they  are  the  motion  and  affidavits  so  used.  And,  besides, 
the  affidavits  in  reference  to  the  conduct  of  the  judge 
are  contradictory,  leaving  the  question  of  fact  wholly 
undetermined.  There  is  no  finding  of  the  court  thereon, 
and,  if  any  inference  is  to  be  drawn  from  its  action  in 
overruling  the  motion,  it  is  that  the  charge  is  untrue. 
Error  cannot  be  presumed.  In  order,  therefore,  to  entitle 
the  defendant  to  have  the  judgment  reversed  upon  the 
point  suggested,  it  should  affirmatively  appear  that  the 
judge  in  fact  absented  himself  from  the  court  room  dur- 
ing the  progress  of  the  trial,  and  there  is  no  such  finding 
or  statement  in  this  record. 

The  same  might  with  propriety  be  said  with  reference 
to  the  alleged  misconduct  of  the  jury.  There  have  been 
copied  into  the  bill  what  purport  to  be  divers  and  sundry 
affidavits  in  relation  to  this  matter,  but  they  are  in  no 
way  identified,  and  there  is  no  statement  that  they  are 
the  affidavits  used  on  the  motion  to  set  aside  the  verdict, 
nor  does  it  even  appear  that  they  were  ever  filed  in  the 
court,  or  used  at  the  hearing  of  any  matter  connected 
with  the  trial  of  the  cause  now  before  us.  But,  in  view 
of  the  importance  of  this  case,  we  are  disposed  to  waive 
this  point,  and  to  assume  that  the  question  sought  to  be 
presented  is  properly  here.  The  most  that  can  be  claimed 
from  the  showing  made  is  that,  after  the  jury  had  been 
impaneled  and  sworn,  the  court  ordered  them  into  the 
custody  of  two  bailiffs,  with  instructions  to  keep  them 
together  during  the  progress  of  the  trial ;  that  one  morn- 
ing, before  the  final  submission  of  the  case,  three  of  the 
jurors,  by  the  consent  and  accompanied  by  one  of  the 
bailiffs,  went  into  a  saloon,  and,  after  taking  one  drink 
of  liquor  each,  immediately  returned  to  their  fellow 
jurors;   that  the  only  person  in  the  saloon  at  the  time 
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was  the  proprietor,  and  nothing  was  said  by  any  one  con- 
cerning the  case  on  trial ;  that  at  other  times  two  of  the 
jurors,  accompanied  by  one  of  the  bailiffs,  were  permitted 
to  go  to  their  respective  residences,  a  short  distance  from 
the  court  house,  on  an  errand,  immediately  returning  to 
the  other  jurors  ;  that  neither  of  these  jurors  was  out  of 
the  sight  or  hearing  of  the  bailiff,  nor  did  they  converse 
with  any  one  about  the  case  on  trial,  or  hear  any  con- 
versation or  statement  in  reference  thereto. 

Now,  these  facts  do  not  constitute  such  misconduct  of 
the  jury  as  justify  disturbing  their  verdict.  The  mere 
fact  that  the  direction  of  the  court  to  keep  them  together 
during  the  progress  of  the  trial  was  violated,  does  not 
give  the  defendant  the  right  to  have  their  verdict  set 
aside,  when,  as  in  this  case,  it  appears  that  there  was 
nothing  in  their  conduct,  nor  any  circumstances  con- 
nected therewith,  calculated  to  improperly  influence  their 
verdict.  It  was  discretionary  with  the  trial  court,  in  the 
first  instance,  as  to  whether  they  should  be  allowed  to 
separate  or  not  (State  v.  Shaffer,  23  Or.  557,  32  Pac. 
545) ,  and  its  direction  to  keep  them  together  was  for  the 
purpose  of  warding  off  improper  influences ;  but  the 
failure  to  comply  with  such  order  does  not  give  to  the 
defendant  the  right  to  any  exception  for  error  or  miscon- 
duct, when  it  appears  that  the  verdict  was  not  improperly 
influenced  thereby.  Nor  does  the  mere  drinking  of  in- 
toxicating liquors  by  jurors  invalidate  a  conviction,  even 
in  a  capital  case,  unless  it  appears  that  such  drinking  in 
some  way  probably  affected  their  verdict:  Kerr,  Horn. 
§377;  2  Thompson,  Trials,  §  2569;  State  v.  Cucuel,  31 
N.  J.  Law,  249  ;  People  v.  Bemmerly,  98  Cal.  299  (33  Pac. 
263).  Whether  the  officers  and  jurors  should  have  been 
punished  for  contempt  in  violating  the  orders  of  the  trial 
court  was  a  question  for  that  court,  but  their  conduct  in 
this  regard  is  not  sufficient  ground  alone  for  disturbing 
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the  verdict.     We  conclude,  therefore,  that  the  judgment 
of  the  court  below  must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


Argued  6  April ;  decided  20  June,  1898. 
McCOURT  v.  JOHNS. 

[53Pac.  601] 

Sufficiency  of  Tender— While  section  852  of  Hill's  Ann.  Laws,  makes  a  writ- 
ten offer  to  pay  a  particular  sum,  if  not  accepted,  equivalent  to  an  actual 
production  and  tender  of  the  money,  it  does  not  dispense  with  readiness  and 
ability  to  make  the  tender  good:    Ladd  v.  Mason,  10  Or.  908,  applied. 

Vendor  and  Purchaser  — Rescission  of  Contract  of  Sale— A  vendee  will 
not  be  allowed  to  rescind  a  contract  for  the  sale  of  land  where  the  vendor, 
without  fraud  or  neglect,  is  unable  to  convey  title  to  an  insignificant  portion, 
not  essential  to  the  enjoyment  of  the  balance  for  the  purpose  intended,  and 
it  cannot  be  said  that  but  for  such  portion  the  vendee  would  not  have  made 
the  contract. 

Specific  Performance— A  court  of  equity  will  require  specific  performance 
by  a  purchaser,  although  the  vendor  Is  unable  to  give  title  to  ten  acres  out  of 
a  tract  of  224,  where  the  portion  to  which  the  defective  title  appertains  does 
not  affect  the  value  and  reasonable  enjoyment  of  the  remalndor  for  the  pur- 
pose for  which  it  was  intended,  and  the  vendor  consents  to  a  ratable  reduc- 
tion in  the  price. 

Rescission  of  Sale  by  Vendee— Liens— A  purchaser  cannot  rescind  his  con- 
tract for  the  purchase  of  land  because  there  are  Hens  upon  it  amounting  to 
less  than  the  purchase  price,  since  he  could  retain  their  amount  from  the 
purchase  money,  and  especially  so  where  this  necessity  Is  obviated  by  a  ten- 
der of  proper  releases. 

Rescission  by  Vendee  — Laches  — Where  the  vendee  of  land,  In  possession 
under  a  bond  for  a  deed,  retains  possession  without  complaint  for  a  long 
period  of  time  after  learning  that  the  vendor  is  unable  to  convey  title  to  an 
Insignificant  portion  of  the  land  sold,  and  until  the  time  of  performance  on 
his  part  arrives,  such  laches  will  generally  constitute  a  waiver  of  the  right  to 
rescind. 

From  Marion:  Henry  H.  Hewitt,  Judge. 

Suit  by  James  McCourt  against  George  W.  Johns  and 

others  for  a  rescission  of  a  contract  for  the  sale  of  land 

and  an  accounting.    There  was  a  cross  bill  by  defendants, 

asking  a  foreclosure  of  a  mortgage  subsequently  executed, 

and  a  sale  of  the  property,  etc.     From  a  decree  in  favor 

of  defendants,  plaintiff  appeals. 

Affirmed. 

88  Ob.— 86. 
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For  appellant  there  was  a  brief  over  the  name  of  Pres- 
cott  &  McCourt,  with  an  oral  argument  by  Mr.  John  Mc- 
Court. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  William  H.  Holm.es  and  George  G.  Bing- 
ham. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

On  September  16, 1891,  the  plaintiff  became  the  owner, 
by  mesne  assignments  and  transfers,  of  a  certain  bond 
for  a  deed  made,  executed  and  delivered  by  George  W. 
Johns  and  Julia  A.  Johns,  widow,  to  Edward  Snell, 
June  21,  1886,  whereby,  in  consideration  of  the  sum  of 
$7,255.52,  to  be  paid  by  him  on  June  21,  1896,  without 
interest,  and  that  he  would  assume  the  payment  of 
$1,000  and  accumulating  interest  due  the  school  fund 
of  the  State  of  Oregon,  they  obliged  themselves  to  con- 
vey to  the  said  Snell  or  his  assigns,  certain  real  prop- 
erty situate  in  Marion  County,  Oregon,  described  as 
containing  229.32  acres.  Snell  executed  his  note  for 
the  said  sum  of  $7,255.52,  conditioned  as  by  the  bond 
indicated,  and  prior  to  its  maturity  he  and  his  assigns 
paid  the  amount  due  the  school  fund,  and  $255.52  upon 
the  note.  On  the  twenty-eighth  day  of  September,  1895, 
in  a  suit  then  pending  in  the  Circuit  Court  of  the  State 
of  Oregon  for  Marion  County,  against  James  McCourt, 
the  plaintiff  herein,  and  George  W.  and  Julia  A.  Johns, 
two  of  the  defendants  herein,  and  others,  it  was  duly  ad- 
judged and  decreed  that  the  Salem  Improvement  Com- 
pany and  other  plaintiffs  therein  were  the  owners  in  fee 
and  entitled  to  the  possession  of  6.28  acres  of  said  land, 
thereby  ousting  McCourt  and  the  said  Johns  therefrom. 
It  was  further  decreed  therein  that  McCourt  and  the 


June  1898.]  McCourt  v.  Johns.  563 

Johns  pay  the  costs  of  suit,  amounting  to  $426.  It  is 
shown  by  the  testimony  that  the  said  George  W.  and 
Julia  A.  Johns  were  not  the  owners  nor  entitled  to 
the  possession  of  another  small  parcel  of  such  premises, 
containing  4.90  acres  ;  and  it  is  further  apparent  that,  by 
an  error  of  computation,  the  number  of  acres  mentioned 
in  the  bond  is  3.75  acres  in  excess  of  the  actual  acreage 
according  to  the  description.  On  June  20,  1896,  plain- 
tiff made  to  defendants  George  W.  and  Julia  A.  Johns 
an  offer  in  writing  to  pay  the  amount  remaining  due 
upon  said  promissory  note,  and  to  perform  all  the  con- 
ditions of  said  bond  on  his  part,  to  be  accepted  by  de- 
fendants at  their  option  on  either  the  twentieth,  twenty- 
first  or  twenty-second  days  of  the  same  month,  and  no- 
tified them  of  the  absence  of  title  to  the  several  parcels 
hereinbefore  alluded  to,  and  of  their  inability  to  convey 
the  same,  and  that  if  they  were  unable  or  unwilling  to 
convey  to  plaintiff  a  good  and  sufficient  title  to  all  the 
lands  described  in  such  bond,  and  surrender  full  posses- 
sion thereof,  he  would  rescind  their  contract,  and  de- 
manded of  defendants  repayment  of  all  moneys  paid 
under  the  terms' of  the  bond,  together  with  the  reason- 
able value  of  all  improvements  made  upon  the  premises 
during  the  time  of  its  occupancy  by  the  plaintiff  and  his 
predecessors.  On  the  same  day  defendants  offered  to 
deliver  to  plaintiff  a  deed  executed  by  them  covering  the 
lands  described  in  the  bond,  and  on  the  tenth  day  of, 
July,  1896,  the  defendant  George  W.  Johns  tendered  to 
the  plaintiff  a  warranty  deed  to  all  the  lands  described 
in  the  bond,  in  accordance  with  its  terms  and  conditions, 
together  with  a  release  of  the  mortgage  executed  by 
George  W.  Johns  to  Julia  A.  Johns,  and  a  deed  from 
the  Salem  Improvement  Company  of  all  its  interest  in 
and  to  said  premises,  and  demanded  the  payment  of 
the  amount  due  upon  the  $7,255.52  note,  and  notified 
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plaintiff  in  writing  that  he  was  ready  and  willing  to 
comply  with  all  the  terms  and  conditions  of  said  bond. 
The  plaintiff  refused  to  accept  the  deeds  and  releases, 
and  failed  to  pay  the  sum  demanded,  but  notified  de- 
fendants of  his  rescission  of  the  contracts.  George  W. 
Johns  assigned  his  interest  in  the  $7,255.52  note  to  Julia 
A.  Johns,  and  thereafter,  on  December  31,  1886,  to  se- 
cure the  payment  of  a  certain  other  promissory  note  of 
$10,500,  with  interest  at  six  per  cent,  per  annum,  due 
from  him  to  the  said  Julia  A.  Johns,  he  made,  executed 
and  delivered  to  her  a  mortgage  upon  all  his  interest  in 
the  premises  described  in  the  bond.  .  Subsequently  an- 
other mortgage  was  given  for  the  purpose  of  correcting 
some  errors  discovered  in  this  one.  The  releases  above 
referred  to  were  intended  as  a  discharge  of  both  these 
mortgages.  Prior  to  the  commencement  of  this  suit, 
the  said  Julia  A.  Johns  became  indebted  to  the  defend- 
ant John  Hughes,  and,  to  secure  the  payment  of  such 
indebtedness,  she  indorsed  and  assigned  to  him  the  said 
notes  of  Snell  and  George  W.  Johns,  and  the  mortgage 
securing  the  latter. 

The  plaintiff  prays  a  decree  declaring  a  rescission  of 
the  bond  or  contract  of  sale,  for  the  recovery  of  the  part 
of  the  consideration  paid,  and  for  an  accounting  and 
rebovery  for  expenditures  made  in  improving  the  prem- 
ises. The  court  below  decreed,  in  accordance  with  the 
prayer  of  the  defendants,  a  foreclosure  of  the  bond  and 
of  the  mortgage  subsequently  executed,  and  directed 
that  the  proceeds  arising  from  a  sale  of  the  premises 
under  such  foreclosures  be  applied :  First,  to  the  pay- 
ment of  the  costs  of  suit ;  second,  to  the  payment  of  the 
said  indebtedness  of  Julia  A.  Johns  to  the  defendant 
John  Hughes ;  third,  to  the  payment  of  the  Salem  Im- 
provement Company's  claim  for  costs  in  the  former  suit ; 
and,  fourth,  to  the  payment  of  the  balance  due  on  said 
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bond  to  Julia  A.  Johns,  after  deducting  the  foregoing 
claims,  and  the  overplus,  if  any  remains,  to  the  plaintiff. 
To  reverse  the  decree,  the  plaintiff  prosecutes  this 
appeal,  wherein  two  questions  are  presented  for  our  con- 
sideration :  (1)  Was  plaintiff's  alleged  tender  of  pay- 
ment in  writing  sufficient ;  and  ( 2 )  was  he  entitled  to  a 
rescission  of  the  contract  by  reason  of  the  inability  of 
George  W.  and  Julia  A.  Johns  to  convey  a  good  title  to 
a  small  portion  of  the  premises  described  in  the  bond. 

As  it  pertains  to  the  first,  the  defendants  tender  a 
distinct  issue  in  their  answer,  in  the  following  language  : 
"Admit  that  plaintiff,  on  or  about  the  nineteenth  day  of 
June,  1896,  made  to  the  defendants  George  W.  Johns 
and  Julia  A.  Johns  an  offer  in  writing,  substantially  as 
pleaded  in  their  complaint,  but  these  defendants  say  that 
the  said  offer  in  writing  was  not  made  in  good  faith,  and 
the  said  plaintiff  was  not  able  at  said  time  to  pay  the 
sums  of  money  due  upon  said  bond,  or  any  part 
thereof.' '  The  plaintiff's  own  testimony  disposes  of  this 
question,  as  it  shows  a  failure  to  establish  a  valid  tender. 
He  says,  in  substance,  that  he  engaged  the  money  of 
John  Savage ;  that  Savage  was  to  let  him  have  $30  per 
acre  upon  the  bottom  land,  provided  the  title  was  good ; 
but,  when  informed  that  the  title  was  bad,  he  refused  to 
make  the  loan.  This  clearly  shows  that  plaintiff  was 
not  prepared  to  make  his  tender  good,  if  the  defendant 
had  accepted  the  offer  and  been  prepared  to  have  com- 
plied with  his  demand  in  its  minutest  detail.  The 
statute  (§  852,  Hill's  Ann.  Laws)  has  provided  that  "an 
offer  in  writing  to  pay  a  particular  sum  of  money  is,  if 
not  accepted,  equivalent  to  an  actual  production  and 
tender  of  the  money ' ' ;  but  it  was  not  the  intention  of 
the  legislature  thereby  to  dispense  with  the  readiness 
and  ability  on  the  part  of  the  one  making  the  tender  to 
pay  in  substantial  accord  with  its  terms.     It  was  so  held 
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in  Ladd  v.  Mason,  10  Or.  308,  and  the  rule  there  estab- 
lished is  decisive  of  the  question  here.  From  the  fact 
that  the  plaintiff  knew,  at  the  time  of  the  alleged  tender, 
that  the  defendants  Johns  could  not  comply  with  the 
conditions  of  the  bond  by  conveying  a  good  title  to  all 
the  premises  described  therein,  it  is  evident  he  had  no 
intention  of  having  the  money  ready  for  acceptance  on 
the  part  of  the  Johnses,  nor  was  he  able  at  the  time  to 
make  good  the  terms  of  his  written  tender. 

This  brings  us  incidentally  to  another  question.  It  is 
urged  that,  by  reason  of  the  Johns'  inability  to  convey 
a  good  title  to  all  such  premises,  a  tender  of  the  unpaid 
consideration  was  not  indispensable  to  the  right  of  the 
plaintiff  to  rescind  the  contract,  and  this  depends  upon 
the  disposition  of  the  second  question  above  outlined.  It 
was  proven  that  an  error  of  3.75  acres  was  made  in  com- 
puting the  acreage  from  the  description  contained  in  the 
bond.  There  was  a  failure  of  title  to  6.28  acres,  recovered 
by  the  Salem  Improvement  Company  and  others,  and  to 
an  additional  4.90  acres  known  as  the  "0.  &  C.  R.  R. 
Tract,"  which,  in  the  aggregate,  makes  a  diminution 
from  the  original  estimate  of  14.33  acres,  leaving  a  tract 
of  214.39  acres,  touching  the  title  to  which  there  is  no 
dispute,  except  that  it  is  subject  to  the  lien  of  the  Salem 
Improvement  Company's  judgment  of  $426,  and  the 
mortgage  given  by  George  W.  to  Julia  A.  Johns  for 
$10,500.  It  is  not  of  much  importance  to  determine 
whether  the  sale  which  is  the  subject  of  the  present 
controversy  is  one  in  gross  or  by  the  acre,  because,  if  it 
is  one  in  gross,  the  small  difference  of  3.75  acres  in  the 
estimated  acreage  upon  which  the  amount  of  the  consid- 
eration was  probably  based  is  so  slight  in  comparison 
with  the  total  that  it  does  not  lead  to  a  presumption  of 
mistake  or  fraud ;  and,  none  such  being  pleaded,  there 
could  be  no  relief  for  this  cause.     If,  however,  the  sale 
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was  by  the  acre,  the  respondents  have  consented  to  an 
abatement  of  a  proportionate  amount  of  the  purchase 
price,  which  they  could  properly  do,  it  not  appearing 
that  the  exact  acreage  bargained  for  was  a  material  inci- 
dent in  superinducing  the  purchase.  That  is  to  say,  the 
purchase  was  not  made  for  any  specific  or  particular 
purpose  whereby  the  exact  quantity  of  land  estimated  to 
be  contained  in  the  tract  described  became  a  material 
element  in  the  transaction :  See  Seligmann  v.  Heller 
Clothing  Co.,  69  Wis.  410  (34  N.  W.  233);  Harrison  v. 
Talbot,  2  Dana,  258 ;  Graham  v.  Larmer,  87  Va.  222  ( 12 
S.  E.  389). 

Making  allowance  for  the  error  in  calculation,  there  is 
left  yet  10.03  acres  to  which  the  respondents  are  unable 
to  convey  good  title.  Ought  the  plaintiff  to  be  now  per- 
mitted to  rescind  his  contract,  and  recover  back  the  pur- 
chase money  paid,  together  with  his  expenses  for  im- 
provements, because  of  such  inability  of  the  respondents 
to  fully  comply  in  this  respect  with  the  terms  and  con- 
ditions of  their  undertaking?  There  is  no  intimation  of 
fraud  in  connection  with  the  transaction,  and  it  is  simply 
a  case  where  the  obligors  find  themselves  unable  to  com- 
ply strictly  with  their  obligation,  without  design  and 
apparently  without  willful  neglect,  they  believing  at  the 
time  of  its  execution  that  they  possessed  a  good  title  to 
all  the  premises,  and  had  lawful  right  to  convey  the 
same.  The  principle  or  rule  of  law  applicable  here  is 
that,  if  it  should  appear  that  the  part  or  portion  of  the 
entire  subject-matter  is  so  essential  or  material  to  the 
enjoyment  of  the  residue  that  it  cannot  reasonably  be 
supposed  the  purchase  would  have  been  made  without 
it,  the  contract  should  be  dissolved  in  toto.  Chancellor 
Kent  says  :  "  The  good  sense  and  equity  of  the  law  on 
this  subject  is  that  if  the  defect  of  title,  whether  of  lands 
or  chattels,  be  so  great  as  to  render  the  thing  sold  unfit 
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for  the  use  intended,  and  not  within  the  inducement  to 
purchase,  the  purchaser  ought  not  to  be  held  to  the  con- 
tract, but  be  left  at  liberty  to  rescind  it  altogether"  :  2 
Kent's  Com.  *476,  *476.  But  if,  however,  the  part  to 
which  the  defective  title  appertains  is  small,  or  incon- 
siderable in  comparison  with  the  whole,  and  does  not 
affect  the  value  and  reasonable  enjoyment  of  the  remain- 
der for  the  purposes  for  which  it  was  intended,  and  is 
susceptible  of  compensation,  the  vendee  will  not  be  per- 
mitted to  rescind,  or,  rather,  which  is  the  equivalent  in 
principle,  may,  upon  a  ratable  abatement  of  the  purchase 
price,  be  required  in  a  court  of  equity  to  specifically  per- 
form: Pomeroy,  Spec.  Performance,  §  453;  Foley  v.  Crmv, 
37  Md.  51-60  ;  Stoddart  v.  Smith,  5  Binney,  355  ;  D'  Wolf 
v.  Pratt,  42  111.  198;  Towner  v.  Tickner,  112  111.  217; 
Buck  v.  McCaughtry,  5  T.  B.  Mon.  217-230. 

It  appears  from  the  evidence  that  the  premises  in 
question  were  chiefly  valuable  for  dairy  purposes,  for 
which  they  were  purchased  by  Snell,  and  that  the  two 
tracts  or  parcels  aggregating  10.03  acres  were  covered 
with  gravel,  and  of  small  value.  These  parcels  are  in- 
considerable in  comparison  with  the  whole  tract  pur- 
chased, constituted  no  special  inducement  to  the  pur- 
chaser, and  are  not  necessary  to  the  ample  enjoyment  of 
the  remainder  for  the  purposes  intended.  There  was 
some  contention  that  a  portion  of  the  land  to  which  de- 
fective title  appertains  subsequently  proved  to  be  of  pe- 
culiar value,  because  of  the  deposits  of  sand  and  gravel 
thereon,  and  its  proximity  to  the  City  of  Salem,  and  that 
it  was  of  especial  advantage  to  the  remaining  portion  of 
the  premises  as  giving  access  to  the  Willamette  River, 
but  this  was  not  sustained  by  the  evidence,  if  it  may  be 
said  otherwise  to  have  become  important  to  a  determi- 
nation of  the  controversy.  It  is  apparent,  therefore, 
that  under  the  rule,  the  plaintiff  was  without  legitimate 
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grounds  upon  which  to  base  a  rescission  of  the  contract 
as  against  unwilling  vendors,  and  this  disposes  also  of 
the  contention  that  a  tender  of  the  purchase  price  re- 
maining due  was  unnecessary  because  the  defendants 
were  unable  to  comply  strictly  with  their  engagements. 
In  so  far  as  the  judgment  lien  may  affect  the  question, 
the  plaintiff  could  have  retained  sufficient  of  the  balance 
of  the  consideration  due  to  have  discharged  it  (Pomeroy, 
Spec.  Performance,  section  462),  but  the  necessity  for 
this  was  obviated  by  a  tender  of  a  release  of  such  judg- 
ment, as  well  as  a  discharge  of  the  mortgage  lien,  which 
removed  any  cause  for  complaint  arising  from  these  in- 
cumbrances. 

There  is,  however,  another  feature  of  the  controversy 
which  militates  against  the  plaintiff's  position.  He  has 
long  been  aware  of  the  defective  title  to  these  parcels, 
but,  with  this  knowledge,  he  has  remained  in  full  posses- 
sion of  the  premises,  and  enjoyed  the  advantages  and 
benefits  to  be  derived  therefrom,  without  complaint,  and 
made  no  attempt  to  rescind,  or  effort  to  be  relieved  from 
the  situation,  until  performance  on  his  part  became  neces- 
sary under  the  contract.  When  cause  exists  for  rescis- 
sion, the  law  requires  the  party  seeking  to  take  advan- 
tage of  it  to  act  without  delay,  so  that  the  other  party  to 
the  contract  may  be  placed  as  nearly  in  statu  quo  as  possi- 
ble ;  and  a  nonobservance  of  the  rule  will  generally  con- 
stitute a  waiver  of  the  right  to  rescind  :  Foley  v.  Crow, 
37  Md.  51.  Upon  the  whole,  it  seems  more  equitable 
that  plaintiff  should  be  required  to  make  compensation, 
with  abatement  of  the  purchase  price  to  cover  error  and 
loss  by  inability  of  defendants  to  convey  title,  than  that 
he  should  be  permitted  at  this  late  date  to  rescind  when 
it  is  impossible  to  measurably  place  all  parties  to  the 
transaction  in  statu  quo.  The  decree  of  the  court  below 
is  in  accord  with  this  principle,  and,  having  properly 
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marshaled  the  assets  to  arise  from  sale  of  the  premises 

under  foreclosure  of  the  bond  and  mortgage,  it  should  be 

affirmed,  and  it  is  so  ordered. 

Affirmed. 


Decided  3  April,  1809. 
STATE  v.  MAGONB. 
S    i5  [56Pac.«8] 

Criminal  Law  — Former  Jeopardy.— Acquittal  of  a  charge  of  malicious 
destruction  of  personal  property  of  another,  under  Hill's  Ann.  X^aws,  g  1779, 
is  no  bar  to  a  prosecution  for  the  illegal  disinterment  of  a  human  body  or  the 
remains  thereof,  under  section  1875,  though  the  former  prosecution  related  to 
the  casket  in  which  it  was  inclosed:  State  v.  McQ&rrtMck,  8  Or.  236,  and  State 
v.  Howe,  lI7  Or.  138  distinguished. 

From  Multnomah  :     Melvin  C.  George,  Judge. 

The  facts  out  of  which  the  present  controversy  rises 
are  in  brief,  as  follows :  The  defendant  was  indicted 
May  25,  1897,  for  the  crime  of  illegal  disinterment. 
The  indictment  charges  "  that  the  said  Daniel  Magone, 
on  the  eighteenth  day  of  May,  A.  D.  1897,  *  *  *  did 
willfully,  feloniously,  and  wrongfully  dig  up  and  dis- 
inter a  human  body,  towit,  the  dead  body  of  one  W.  S. 
Ladd,  deceased,  which  said  dead  body  *  *  *  [the 
said  Daniel  Magone]  did  willfully,  feloniously,  and 
wrongfully  take,  remove  and  carry  away."  Upon  con- 
viction thereof,  in  June,  1897,  he  was  sentenced  to  the 
penitentiary  for  a  period  of  two  years,  but  upon  appeal  to 
this  court  the  judgment  was  reversed  in  November  follow- 
ing :  32  Or.  206  (51  Pac.  452) .  After  the  appeal  had  been 
taken,  and  while  the  case  wTas  pending  here,  towit,  on 
the  first  day  of  July,  1897,  he  was  again  indicted  for  the 
malicious  destruction  of  personal  property.  This  indict- 
ment charges  that  "The  said  Daniel  Magone,  on  the 
eighteenth  day  of  May,  A.  D.  1897,     *     *     *     did  will- 
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fully  and  feloniously,  maliciously  and  wantonly,  injure 
a  certain  coffin,  the  personal  property  of  C.  A.  Ladd  and 
others,  by  then  and  there  feloniously,  maliciously,  and 
wantonly  cutting,  sawing,  and  splitting  and  breaking, 
said  coffin,  and  the  glass  in  the  top  thereof,  by  the  use 
of  certain  hooks,  saws,  spades,  and  other  tools  to  the 
grand  jury  unknown,  thereby  fracturing,  cracking,  and 
breaking  the  glass  in  the  top  of  said  coffin,  and  cutting 
and  breaking  the  top  and  sides  and  lining,  and  other- 
wise injuring  and  damaging  said  coffin."  When  the 
latter  case  was  called  for  trial,  the  defendant,  in  connec- 
tion with  his  plea  of  "Not  guilty,"  entered  a  plea  of 
former  conviction  for  the  same  crime  charged  in  the 
indictment,  setting  up  the  conviction  had  on  the  indict- 
ment for  illegal  disinterment.  The  jury  found  in  his 
favor  upon  the  latter  plea  and  defendant  was  accordingly 
discharged.  Subsequently,  and  after  the  mandate  had 
gone  down  from  this  court,  the  case  at  bar  was  brought 
on  for  hearing  ;  and  the  defendant,  by  leave  of  the  court 
first  had  and  obtained,  interposed  a  plea  of  former 
acquittal,  setting  up  his  acquittal  upon  the  indictment 
for  malicious  destruction  of  personal  property ;  and 
when  at  the  trial  the  judgment  roll,  showing  the  indict- 
ment, plea,  trial,  and  verdict  in  such  case,  was  offered  in 
evidence,  an  objection  was  made,  and  sustained  by  the 
court,  which  held,  as  a  matter  of  law,  that  the  two 
offenses  were  not  the  same,  and  former  jeopardy  in  the 
one  constituted  no  defense  on  the  trial  of  the  other,  and 
instructed  the  jury  that  they  must  find  for  the  state  upon 
the  plea  of  former  jeopardy.  The  defendant,  having 
been  convicted,  and  judgment  entered  upon  the  convic- 
tion, again  appeals. 

Affirmed. 
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For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Julius  C.  Moreland. 

For  the  state  there  was  a  brief  over  the  names  of 
Russell  E.  Sewall,  district  attorney,  and  Roscoe  R.  Giltner, 
with  an  oral  argument  by  Mr.  D.  R.  N.  Blackburn, 
attorney-general,  and  Mr.  Sewall. 

i 
Mr.   Chief   Justice  Wolverton,  after  making   the 

foregoing  statement  of  facts,  delivered  the  opinion. 

The  only  question  presented  by  the  appeal  is  whether 
the  acquittal  of  defendant  upon  the  charge  or  indictment 
for  malicious  destruction  of  personal  property  is  a  bar 
to  the  prosecution  on  the  second  trial,  under  the  indict- 
ment for  illegal  disinterment.  The  injury  to  the  coffin 
was  accomplished  by  the  defendant  while  in  the  act  and 
during  the  course  of  the  disinterment  and  removal  of  the 
body  of  the  late  W.  S.  Ladd,  for  which  offense  the 
defendant  was  indicted  and  convicted.  While  the  judg- 
ment in  the  latter  case  was  in  force  the  defendant  was 
put  on  his  trial  for  the  injury  to  the  coffin.  To  the 
indictment  therein  preferred  he  interposed  the  plea  of 
former  conviction  of  the  same  offense,  referring  to  the 
judgment  then  standing  against  him  for  the  illegal  dis- 
interment, and  in  this  he  was  successful  before  the  jury. 
Now,  the  judgment  in  the  case  at  bar  having  been 
reversed  on  the  former  appeal,  the  defendant,  upon  his 
second  trial,  by  leave  of  the  court,  interposed  a  plea  of 
former  acquittal  because  of  his  acquittal  upon  the 
charge  of  malicious  injury  to  personal  property,  and  it 
is  urged  that  the  court  erred  in  not  giving  effect  to  the 
plea.  The  case  presents  a  novelty  in  logic,  and,  at  first 
blush,  would  seem  to  present  the  nonlogical  fallacy  of 
petitio  principii.      In  the  first  instance,  it  is  said  the 
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defendant  ought  to  be  acquitted  because  he  has  been 
convicted  upon  another  indictment  for  the  same  offense  ; 
and,  in  the  second,  that  the  defendant  ought  to  be 
acquitted  because  he  has  been  acquitted  of  the  same 
offense ;  and  yet  the  indictment  to  which  the  plea  of 
autrefois  acquit  is  interposed  is  the  same  upon  which  the 
former  conviction  was  had,  which  conviction  formed  the 
basis  of  his  plea  of  autrefois  convict.  But,  however  the 
logic  may  strike  one,  we  presume  that,  if  the  defendant 
has  secured  an  acquittal  upon  a  mistrial  for  the  same 
offense,  the  acquittal  would  furnish  ground  for  the  plea 
of  autrefois  acquit  upon  the  retrial  in  the  cause  wherein 
the  mistrial  was  had  ;  for  we  must  not  lose  sight  of  the 
constitutional  guaranty  that  "no  person  shall  be  tried 
twice  for  the  same  offense."  Both  the  plea  of  former 
conviction  and  former  acquittal  are  founded  alike  upon 
that  great  principle  and  fundamental  maxim  of  criminal 
jurisprudence  that  no  man  shall  be  twice  put  in  jeopardy 
for  the  same  offense.  This  is  one  of  the  ancient  and 
well-established  principles  of  the  common  law ;  and  the 
constitutional  guaranty  was  wisely  designed  to  sanction 
its  enforcement:  Com.  v.  Roby,  12  Pick.  496. 

There  is  not  only  a  seeming  but  irreconcilable  conflict 
in  the  authorities  touching  what  elements  or  ingredients, 
and  the  nature  thereof,  are  requisite  to  constitute  what 
is  termed  in  book  lore  "the  same  offense,"  and  we  will 
not  at  this  time  attempt  the  bootless  task  of  reconciling 
them.  Mr.  Chief  Justice  Bean,  in  State  v.  Howe,  27  Or. 
138  (44  Pac.  672),  says:  "Many  tests  have  been  an- 
nounced by  which  the  question  as  to  when  the  offense  is 
the  same  can  be  determined,  but  their  application  must 
necessarily  depend  largely  upon  the  facts  of  each  par- 
ticular case."  Coming  to  the  present  controversy,  Bid- 
dell,  J.,  in  State  v.  Elder,  65  Ind.  282,  laid  down  a  rule 
which  has  impressed  us  as  sound,  and  from  which  one 
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may  be  adduced  appropriate  and  applicable  to  its  solu- 
tion. He  says  :  "When  the  same  facts  constitute  two  or 
more  offenses,  wherein  the  lesser  offense  is  not  necessarily 
involved  in  the  greater,  and  when  the  facts  necessary  to 
convict  on  a  second  prosecution  would  not  necessarily 
have  convicted  on  the  first,  then  the  first  prosecution*  will 
not  be  a  bar  to  the  second,  although  the  offenses  were 
both  committed  at  the  same  time  and  by  the  same  act." 
And  this  he  supports  by  a  strong  array  of  authorities. 
The  rule  was  formulated  in  a  case  wherein  the  defendant 
was  first  tried  for  the  greater  offense,  and  his  acquittal 
thereof  was  pleaded  as  a  bar  to  a  trial  on  the  lesser.  We 
have  here  the  reverse  of  the  proposition;  but  it  must  be  con- 
ceded that  the  rule  should  apply  with  even  greater  force, 
as,  if  the  greater  crime  does  not  bar  the  less,  the  less  ought 
not  to  be  permitted  to  bar  the  greater.  Mr.  Freeman, 
in  his  learned  monographic  note  to  Roberts  v.  State,  58 
Am.  Dec.  540,  states  the  rule  in  a  general  form  as  follows  : 
"Where,  out  of  the  same  act,  offenses  of  a  different  na- 
ture arise,  susceptible  of  distinct  and  characteristic  proof, 
they  constitute  distinct  offenses,  and  the  defendant  may 
be  tried  twice,  or  as  many  times  as  there  are  such  distinct 
offenses. "  As  illustrative  of  the  rule,  see  State  v.  Gapen, 
17  Ind.  App.  254  (45  N.  E.  678) ,  wherein  it  is  held  that 
"to  try  one  for  selling  liquor  in  quantities  less  than  a 
quart  without  a  license  permitting  it,  after  an  acquittal 
on  a  prosecution  for  selling  to  an  infant  founded  on  the 
same  sale,  is  not  putting  him  twice  in  jeopardy  'for  the 
same  offense.'  "  So,  in  State  v.  Gapen,  17  Ind.  App.  254 
(47  N.  E.  25)  :  "A  person  is  not  put  in  jeopardy  twice 
'for  the  same  offense'  where  he  is  acquitted  on  the  charge 
of  selling  liquor  to  a  minor  and  is  subsequently  tried  for 
a  sale  without  a  license  ;  the  proof  necessary  to  convict 
of  the  offense  charged  in  the  second  prosecution  not  be- 
ing sufficient  to  convict  in  the  first  prosecution,  though 
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the  offenses  were  committed  by  one  act."  So,  also,  in 
Dominick  v.  State,  40  Ala.  680 :  "An  acquittal  under  an 
indictment  for  the  larceny  of  goods  is  no  bar  to  a  subse- 
quent prosecution  for  obtaining  the  goods  by  false  pre- 
tenses, although  the  same  evidence  is  adduced  by  the 
prosecution  in  each  case."  And  in  State  v.  Ross,  4  Lea, 
442,  it  is  decided  that  "a  plea  of  former  conviction  for 
the  unlawful  disturbance  of  a  religious  assembly  'by  loud 
noise,  profane  discourses,  and  indecent  behavior'  is  no 
defense  to  an  indictment  for  an  assault  with  intent  to 
commit  murder  in  the  second  degree  by  shooting  at  a 
person  named  with  a  loaded  pistol,  although  the  loud 
noise  of  the  previous  indictment  may  have  been  the  re- 
port of  the  pistol  in  the  shooting  of  the  last  indictment." 
See,  also,  Irvin  v.  State,  7  Tex.  App.  78  ;  Morgan  v.  State, 
34  Tex.  677 ;  Territory  v.  Willard,  8  Mont.  328  (21  Pac. 
301);  Ruble  v.  State,  51  Ark.  170  (10  S.  W.  262) ;  Blair  v. 
State,  81  Ga.  629  (7  S.  E.  855)  ;  State  v.  Wheeler,  62  Vt. 
439  (20  Atl.  601) ;  Wilson  v.  State,  24  Conn.  57 ;  Free- 
land  v.  People,  16  111.  380 ;  State  v.  Martin,  76  Mo.  337. 
The  two  offenses  with  which  we  are  at  present  dealing 
are  quite  distinct,  one  from  the  other.  "If  any  person 
shall  willfully  and  wrongfully  dig  up,  disinter,  remove, 
or  convey  away  any  human  body,  or  the  remains  there- 
of," the  act  constitutes  an  illegal  disinterment  (Hill's 
Ann.  Laws  Or.  §  1875);  while  if  he  "shall  maliciously 
or  wantonly,  in  any  manner  or  by  any  means,  not  other- 
wise particularly  specified  in  this  chapter,  destroy  or 
injure  any  personal  property  of  another,"  he  commits  an 
entirely  different  crime  :  Hill's  Ann.  Laws  Or.  §  1779. 
Now,  it  is  perfectly  patent,  as  was  said  by  one  of  the 
witnesses,  that  it  was  possible  for  the  defendant  to  have 
disintered  and  stolen  the  body  from  the  grave  with  the 
casket  without  breaking  or  mutilating  it  in  the  least,  and 
the  casket  may  have  been  injured  without  disinterring 
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the  body.  The  ingredients,  or  constituent  elements  of 
the  two  offenses  are  essentially  different,  and  the  same 
proof  is  not  necessary  for  the  establishment  of  the  one 
which  is  essential  to  the  support  of  an  indictment  for 
the  other.  It  is  no  doubt  true  that,  in  proving  the  com- 
mission of  one  of  these  offenses,  enough  might  be  elicited 
from  the  witnesses  to  establish  the  other ;  but  this  could 
not  make  the  two  offenses  one  in  fact  and  in  law :  Teat 
v.  State,  63  Miss.  439. 

In  support  of  defendant's  contention,  much  reliance 
appears  to  have  been  placed  upon  the  following  language 
of  Mr.  Chief  Justice  Bean  in  State  v.  Howe,  27  Or.  138 
(44  Pac.  672):  "The  question  is  not  so  much  whether 
the  defendant  has  been  tried  for  the  same  act,  or  whether 
the  facts  alleged  in  the  second  indictment  would  have 
warranted  a  conviction  on  the  first,  as  il  is  whether  he 
has  been  put  in  jeopardy  for  the  same  offense,  or  some 
part  or  constituent  element  thereof."  In  support  of  the 
position,  a  quotation  is  made  from  the  note  of  Roberts 
v.  State,  58  Am.  Dec.  537,  as  follows:  "The  offenses 
charged  in  the  two  indictments  must  be  substantially 
the  same,  or,  as  we  shall  see,  they  must  be  of  the  same 
nature  or  species,  so  that  the  proof  of  the  one  involves 
the  proof  of  the  other,  or  such  that  one  is  a  part  or  con- 
stituent element  of  the  other."  The  term  "constituent 
element,"  when  applied  to  crimes,  signifies  an  essential 
or  necessary  ingredient ;  and  when  two  offenses  are  so 
related  as  to  have  an  essential  or  necessary  ingredient 
common  to  both,  and  the  proof  of  one  involves  the  estab- 
lishment of  the  other,  then  a  conviction  or  acquittal  of 
either  is  a  bar  to  a  prosecution  for  the  other;  so  that  the 
language  upon  which  special  stress  is  laid  has  relation, 
and  can  only  apply,  where  there  are  different  degrees  of 
the  same  crime,  such  as  murder  in  the  first  and  second 
degree  and  manslaughter,  or  where,  from  the  very  na- 
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ture  of  the  transaction  upon  which  the  charge  or  indict- 
ment is  laid,  the  one  offense  cannot  be  committed  with- 
out involving  the  commission  of  the  other  also,  as  is 
illustrated  by  the  case  of  State  v.  McCormack,  8  Or.  236. 
The  defendant  in  that  case  was  indicted  for  and  convicted 
of  the  larceny  of  a  saddle  and  bridle.  Subsequently  he 
was  indicted  for  the  larceny  of  a  horse  stolen  at  the  same 
time  and  by  the  same  act,  and  it  was  held  that  the  trans- 
action constituted  but  one  crime.  The  constituent  ele- 
ment of  the  one  charge  was  the  essential  ingredient  in 
the  other;  hence  there  was  but  one  offense  :  Wilcox  v. 
State,  6  Lea,  571,  is  another  illustration,  wherein  it  was 
held  that  a  conviction  of  robbery  is  a  bar  to  an  indict- 
ment for  an  assault  to  commit  murder  growing  out  of 
the  same  offense,  as  the  assault  and  violence  is  a  com- 
mon element  of  both  cases. 

The  intended  meaning  of  the  language  employed  be- 
comes manifest  if  further  recourse  is  had  to  the  same 
monographic  note  of  Roberts  v.  State,  58  Am.  Dec.  537. 
The  author  says  (page  545)  :  "Every  offense  of  the 
same  generic  class, —  that  is,  of  the  same  nature, — 
though  varying  in  the  degree  of  the  offense  growing 
out  of  the  same  transaction,  must  each  contain  the  same 
common,  essential  elements  ;  and  again,  in  establishing 
the  less  offense,  all  the  circumstances  of  the  transaction 
will  be  proved,  and  the  whole  offense  committed  will  be 
placed  before  the  jury.  The  acquittal  will,  therefore, 
be,  in  effect,  an  acquittal  of  criminal  liability  in  the 
whole  transaction ;  while,  if  the  conviction  is  for  a  less 
offense  than  that  really  committed,  yet  the  state  is  cer- 
tainly the  delinquent  party."  The  term,  "constituent 
element,"  as  a  necessary  ingredient,  is  therefore  applied 
only  to  crimes  consisting  of  two  or  more  degrees,  or 
where,  by  the  necessary  proof  of  one  offense,  another 
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charge  is  established.     Thus  it  is  that  the  rule  allowing 

the  prosecution  to  "carve  as  large  an  offense  out  of  a 

single  transaction  as  he  can,  yet  he  must  cut  only  once," 

applies  to  different  degrees  or  concomitant  parts  of  the 

same  offense,  and  not  to  different  and  distinct  offenses, 

and  it  is  clear  that  it  can  have  no  application  to  the  case 

at  bar.     The  judgment  of  the  court  below  will  therefore 

be  affirmed. 

Affirmed. 


Decided  29  February,  1888. 
|  g§  SCHNEIDER  v.  I/EE.* 

83    578  [17  Pac.  269] 

43  an 

1.  Title  to  Chattels  Bold  on  Conditional  Contract.— A  sale  and  delivery 

of  chattels  on  a  contract  reserving  title  in  the  vendor  until  the  entire  pur- 
chaHe  price  is  paid,  does  not  pass  title  to  the  vendee:  Singer  Mfg.  Co.  v. 
Graham,  8  Or.  17,  and  Rosendorf  v.  Baker,  8  Or.  240,  followed. 

2.  Garnishment— Fraudulent  Conveyance— Collateral  Attack.— One 

in  possession  of  certain  chattels  made  a  general  assignment  for  creditors,  and 
his  wife,  claiming  to  be  the  owner  of  a  half  interest  in  Buch  property,  sued 
the  assignee  and  prevailed,  whereupon  the  chattels  were  sold  and  half  the 
proceeds  paid  to  her  attorney  by  an  order  of  court,  after  which  a  Judgment 
creditor  of  the  husband  issued  an  execution  and  garnished  the  attorney. 
Held,  that  the  question  of  the  wife's  title  to  the  furniture  could  not  be  tried 
in  a  legal  forum,  she  having  been  declared  to  be  the  legal  owner  by  a  Judicial 
proceeding,  the  validity  of  which  is  not  assailed;  the  remedy  must  be  by  a 
suit  in  equity. 

From  Multnomah  :     E.  D.  Shattuck,  Judge. 

Garnishment  proceeding  against  Wm.  M.  Gregory,  on 
an  execution  issued  by  H.  Schneider  against  Lee  & 
Marx.  The  garnishee  had  judgment,  from  which  plain- 
tiff appeals. 

Affirmed. 

Note.— This  case  has  not  been  heretofore  officially  published,  and  is  now 
reported  with  the  sanction  of  the  court.— Reporter. 
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Mr.  Frank  V.  Drake  for  Schneider. 

Mr.  Chas.  H.  Woodward  for  Lee  &  Marx. 

Mr.  Wm.  M.  Gregory  pro  se. 

Mr.  Justice  Thayer  delivered  the  opinion. 

The  appellant  herein  undertook  to  reach  certain  moneys 
in  the  hands  of  the  respondent  Gregory,  by  means  of  an 
execution  issued  upon  a  judgment  recovered  in  his  favor 
and  against  the  said  Theodore  Lee  and  F.  Marx,  which 
money  ostensibly  belonged  to  Nellie  I.  Lee,  wife  of  said 
Theodore,  and  for  whom  said  Gregory  was  acting  as 
attorney.  It  appears  that  one  J.  M.  Leonard  formerly 
owned  an  undivided  half  of  certain  furniture,  and  that 
on  the  first  day  of  August,  1883,  he  made  a  contract 
with  said  Theodore  Lee,  formally  leasing  the  same  to 
him.  Said  contract  was  in  writing,  and  contained  also  a 
stipulation  to  the  effect  that,  upon  the  payment  of  $4,000 
— ■  $2,000  of  it  in  hand,  and  the  remaining  $2,000  in  two 
payments  of  $1,000  each,  payable  respectively  in  six 
and  twelve  months  from  that  time,  with  interest  —  the 
property  should  belong  to  said  Lee.  It  also  appears 
that  said  Theodore  Lee  paid  said  $2,000  in  hand,  and 
executed  to  said  Leonard  two  negotiable  interest-bear- 
ing promissory  notes  of  $1,000  each,  payable  in  six  and 
twelve  months,  respectively,  and  that  thereupon  said 
Leonard  delivered  to  him  said  half  interest  in  said  fur- 
niture. Said  F.  Marx  was  at  the  same  time  the  owner 
of  the  other  half  interest  therein,  and  he  and  the  said 
Lee  were  partners  under  the  firm  name  of  Lee  &  Marx, 
and  used  the  said  furniture  in  their  partnership  busi- 
ness. On  the  twenty-eighth  day  of  July,  1884,  the  said 
Theodore  Lee  and  Nellie  I.  Lee  executed  to  one  John 
Carson,  the  father  of  Nellie  I.  Lee,  a  chattel  mortgage 
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upon  the  half  interest  in  the  furniture  delivered  to  the 
said  Theodore.  On  the  twenty-ninth  day  of  July,  1884, 
the  appellant  commenced  the  action  against  said  Lee  & 
Marx  in  which  the  said  judgment  was  recovered,  and 
upon  the  same  day  sued  out  a  writ  of  attachment  and 
had  the  same  levied  upon  the  said  furniture.  On  the 
thirty-first  day  of  July,  1884,  and  while  the  said  prop- 
erty was  in  the  hands  of  the  sheriff  under  the  said  writ 
of  attachment,  the  said  Lee  &  Marx  made  a  general  as- 
signment of  their  property  under  the  insolvent  laws  of 
the  state  to  one  J.  Haas,  as  assignee,  which  property 
consisted  only  of  said  furniture.  In  1884,  and  prior  to 
the  maturity  of  the  second  promissory  note  executed  by 
the  said  Theodore  Lee  to  the  said  J.  M.  Leonard,  which 
was  due  August  1,  1884,  the  said  Leonard  sold  and  en- 
dorsed the  note  to  third  parties.  The  said  John  Carson, 
on  the  thirty-first  day  of  July,  1884,  purchased  this  last 
note  of  the  then  holders,  and  said  Leonard,  also  on  that 
day,  in  consideration  thereof,  and  $150  paid  by  John 
Carson  to  Leonard  on  another  account  due  him  from 
Lee,  at  the  request  of  said  Lee  and  Carson,  sold  and 
assigned  all  of  his  (Leonard's)  interest  in  the  furniture 
and  the  notes  and  written  contract  before  mentioned  to 
said  Nellie  I.  Lee. 

The  assignee,  Jacob  Haas,  claimed  that  the  title  to 
said  property  had  passed  to  Theodore  Lee  under  the 
said  written  contract  to  him  from  Leonard,  and  was 
transferred  to  him,  Haas,  as  such  assignee,  by  virtue 
of  the  said  assignment  to  him  from  Lee  &  Marx,  where- 
upon the  said  Nellie  I.  Lee  brought  a  suit  in  said  circuit 
court  to  establish  her  title  to  the  said  property  and  to 
have  partition  thereof  decreed.  Such  proceedings  were 
had  in  the  said  suit  that  the  said  Nellie  I.  Lee  recovered 
a  decree  therein  for  the  relief  claimed,  which  decree  was 
affirmed,  on  appeal  to  this  court.     By  stipulation  of  the 
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parties  and  order  of  the  court,  the  whole  of  said  property- 
was  sold  and  the  proceeds  thereof  were  paid  into  court 
to  abide  the  result  of  said  suit,  and  one-half  of  the  same 
was  directed  by  the  decree  in  said  suit  to  be  paid  to  the 
said  Nellie  I.  Lee.  Said  sale  having  been  made  and  the 
said  money  paid  into  court,  the  clerk  thereof  paid  to 
the  respondent,  Mr.  Gregory,  as  attorney  for  Mrs.  Lee, 
$604.55,  the  one-half  of  such  proceeds,  in  pursuance  of 
the  said  decree ;  which  is  the  money  the  appellant  at- 
tempted to  reach  by  means  of  his  said  execution  in  the 
hands  of  the  said  attorney  Gregory. 

1 .  From  these  facts  several  important  questions  arise 
that  are  presented  for  our  consideration,'  the  first  one  of 
which  is  the  nature  and  effect  of  the  transaction  between 
Leonard  and  Theodore  Lee,  regarding  the  interest  of  the 
former  in  the  furniture.  The  appellant's  counsel  con- 
tends that  it  operated  as  a  complete  transfer  to  Lee  of  Leo- 
nard's  title  to  the  furniture,  notwithstanding  the  condi- 
tions expressed  in  the  written  contract ;  that  the  effect 
of  the  said  conditions  merely  reserved  in  the  former  a 
right  in  the  nature  of  a  security  for  the  payment  of  a 
debt.  The  transaction  belongs  to  a  class  of  contracts 
under  which  the  rights  of  parties  thereto,  and  their 
privies,  have  been  frequently  adjudicated  upon  by  the 
courts,  and  different  conclusions  arrived  at.  It  has  been 
urged,  with  much  reason,  that  where  personal  property 
is  sold  and  delivered  upon  condition  that  the  title  shall 
remain  in  the  vendor  until  the  purchase  price  is  fiilly 
paid  by  the  vendee,  a  purchaser  in  good  faith  from  the 
vendee,  without  notice  of  the  terms  of  the  contract  of 
sale,  will  acquire  the  title  to  the  property  unaffected  by 
the  condition.  This  court,  however,  in  Singer  Manufac- 
turing Co,  v.  Gaham,  et  al.,  8  Or.  17,  and  in  Ilosendorf,  et 
al.,  v.  Baker,  8  Or.  240,  held  that  under  such  an  agreement 
the  title  to  the  property  did  not  pass  to  the  vendee,  and 
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that  a  sale  of  it  by  him  to  a  bona  fide  purchaser  conveyed 
no  title ;  that  the  latter,  at  most,  took  only  a  right  by 
implication  to  the  use  of  the  chattel  until  default  in  the 
stipulated  payment.  These  decisions  were  in  consonance 
with  the  later  decisions  of  the  courts  of  the  State  of  New 
York ;  and  yet  it  has  been  strongly  insisted  at  the  bar 
that  the  court  should  not  adhere  to  that  ruling.  But, 
more  recently,  the  Supreme  Court  of  the  United  States, 
in  Harkness  v.  Russell,  118  U.  S.  663,  has  decided  that, 
in  the  absence  of  fraud,  an  agreement  for  a  conditional 
sale  of  personal  property  accompanied  by  delivery,  was 
good  and  valid,  as  well  against  third  persons  as  against 
the  parties  to  the  transaction.  The  facts  in  the  latter 
case  were  somewhat  analogous  to  those  in  the  one  un- 
der consideration,  and  the  conclusion  of  the  court,  as 
mentioned,  was  reached  after  a  review  of  a  large  number 
of  authorities  upon  the  question.  In  view  of  the  decis- 
ions of  this  court  in  the  cases  referred  to,  and  of  the  fact 
of  their  being  sustained  by  such  high  authority  as  that 
of  the  Supreme  Court  of  the  United  States,  we  would 
hardly  be  justified  in  making  any  different  ruling,  espe- 
cially when  we  consider  that  it  is  a  fundamental  princi- 
ple that  a  purchaser  of  a  chattel  only  acquires  the  in- 
terest which  his  vendor  had  therein . 

2.  The  next  question  presented  is  the  effect  of  the  as- 
signment upon  the  rights  of  the  appellant  to  resort  to  the 
property  in  order  to  satisfy  his  claim  against  Lee  & 
Marx  out  of  it.v  The  appellant's  counsel  insists  vir- 
tually that  when  a  debtor  has  assigned  his  property  for 
the  benefit  of  his  creditors,  under  the  insolvent  law  of 
the  state,  any  one  of  his  creditors  has  the  right  to  seize 
the  property  upon  execution  in  satisfaction  of  his  debt, 
if  a  third  party  interposes  a  fraudulent  claim  to  it  and 
obtains  possession  of  it.  It  was  in  accordance  with  such 
alleged  right  that  the  attempt  was  made  to  levy  the  exe- 
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cution  upon  the  money  in  the  hands  of  Mr.  Gregory. 
Whether  such  right  exists  or  not  the  court  does  not  deem 
it  necessary  to  determine,  as  the  court  is  satisfied  that  the 
question  of  Nellie  I.  Lee's  claim  to  the  furniture  being 
fraudulent,  especially  under  the  circumstances  of  this 
case,  cannot  be  tried  in  garnishee  proceedings ;  that 
said^  property  could  only  be  reached  by  a  suit  on  behalf 
of  the  appellant  and  the  other  creditors  willing  to  join 
therein  and  contribute  to  the  expense  thereof, —  a  suit 
in  the  nature  of  a  creditor's  bill.  The  furniture  had 
been  adjudged,  in  a  suit  between  parties  representing 
the  legal  title,  to  belong  to  Nellie  I.  Lee.  The  adjudica- 
tion was  conclusive  at  law  of  her  right  to  its  custody, 
and  the  appellant  had  no  apparent  right  to  have  it 
applied  in  satisfaction  of  his  judgment.  Nor  could  he 
establish  such  right  without  delving  beneath  the  pro- 
ceedings had,  and  showing  that  notwithstanding  them  an 
equity  existed  in  his  favor  entitling  him  to  have  such 
application  made.  This  he  could  not  do  under  proceed- 
ings of  garnishment,  as  they  are  legal  and  not  equitable 
proceedings.  The  property,  viewed  from  a  legal  stand- 
point, belonged  to  Nellie  I.  Lee.  The  court  had  already 
so  adjudged  in  a  suit  which  at  least  bound  the  legal 
title,  and  it  was  necessary  for  the  appellant  to  go  into  an 
equitable  tribunal  in  order  to  obtain  a  remedy,  if  he  had 
any.  He  should  have  commenced  a  suit  in  which  all 
persons  interested  in  the  matter  could  have  been  made 
parties  and  have  had  their  rights  therein  determined. 

The  case  was  not  like  one  where  a  debtor  fraudulently 
disposes  of  his  property  in  order  to  avoid  the  payment  of 
his  debts.  There  an  execution  may  be  levied  upon  the 
property  in  the  hands  of  the  vendee  by  garnishment,  as 
provided  in  the  Civil  Code,  for  the  debtor,  as  respects 
the  creditor,  still  has  the  legal  title.  But  here  the  legal 
title  to  the  furniture,  if  in  Theodore  Lee,  was  transferred 
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to  Haas,  the  assignee,  and  was  divested  out  of  him  and 
invested  in  Nellie  I.  Lee  by  force  of  the  decree  in  the 
partition  suit. 

Other  questions  are  presented  by  the  said  facts,  but  it 
is  unnecessary  to  consider  them,  as  the  view  already  ex- 
pressed determines  the  case.     The   judgment  appealed 

from  must  be  affirmed. 

Affirmed. 


Argued  5  January ;  decided  27  February,  1890. 
STATE   v.  RENICK. 

[44  L.  R.  A.  266,  56  Pac.  275] 

False  Pretenses— False  Token.— A  person  is  not  himself  a  false  token  so  as 
to  be  indictable  for  obtaining  money  by  means  of  a  false  token  and  false  pre- 
tenses, under  sections  1776  and  1372,  Hill's  Ann.'  Laws,  where  he  procures 
money  from  a  woman  by  a  promise  of  marriage,  and  by  offering  himself  to 
her  under  a  fictitious  name,  and  by  falsely  stating  that  he  is  unmarried. 

From  Multnomah:    Thos.  A.  Stephens,  Judge. 

George  Renick  having  been  indicted  for  obtaining 
money  by  false  pretenses  demurred  to  the  indictment. 
The  demurrer  was  sustained,  and  the  state  appeals. 

Affirmed. 

For  the  state  there  was  a  brief  over  the  names  of 
Chas.  F.  Lord,  former  district  attorney,  and  Cicero  M. 
Idlcman,  attorney -general,  with  an  oral  argument  by  Mr. 
Idleman  and  Mr.  Russell  E.  Sewall,  district  attorney. 

For  respondent  there  was  a  brief  over  the  name  of 
Stott,  Boise  &  Stout,  with  an  oral  argument  by  Mr.  Geo. 
C.  Stout. 
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Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

The  indictment  in  this  case  charges,  in  substance,  that 
the  defendant,  George  Renick,  did  on  the  tenth  day  of 
November,  1896,  in  Multnomah  County,  Oregon,  will- 
fully and  feloniously,  with  intent  to  defraud,  by  means 
of  a  certain  false  token,  towit,  himself,  the  said  George 
Renick,  falsely  and  fraudulently  present  himself,  the 
said  George  Renick,  and  represent  and  pretend  to  one 
Carrie  Meyer,  an  unmarried  woman,  that  he,  the  said 
George  Renick,  was  one  Charles  Smith,  that  he  was  un- 
married, and  competent  and  in  a  position  to  lawfully 
contract  marriage  with  her,  whereas,  in  truth  and  in 
fact,  the  said  George  Renick  was  not  Charles  Smith, 
and  was  not  then  unmarried,  but  had  a  lawful  wife  then 
living ;  by  means  of  which  false  token,  fraudulent  pre- 
tense and  false  representations,  coupled  with  a  promise 
to  marry  her,  the  said  Carrie  Meyer,  he,  the  said  George 
Renick,  did  then  and  there  obtain  of  Carrie  Meyer  divers 
gold  coins,  of  the  value  of  »$190.  A  demurrer  to  this  in- 
dictment was  sustained,  and  the  state  appeals.  It  is 
claimed  that  the  money  was  obtained  by  false  pretenses, 
through  and  by  the  use  of  a  false  token,  and  that  the 
use  by  defendant  of  himself  as  such  false  token  was 
sufficient  in  law  to  constitute  the  offense.  This  presents 
the  only  question  to  be  determined. 

There  was  a  species  of  cheat  or  fraud  at  common  law 
which  was  effectuated  through  the  use  of  deceitful  or 
illegal  symbols  or  tokens,  such  as  were  calculated  to 
affect  the  public  at  large,  and  against  which  common 
prudence  could  not  have  guarded.  It  was  not  sufficient 
upon  which  to  found  the  offense  if  a  mere  privy  token 
was  employed, — a  counterfeit  letter  in  another  person's 
name,  or  a  private  check  upon  a  bank  in  which  the 
drawer  had  no  funds  (Lara's  Case,  2  Leach,  647,  652) 
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and  the  like, —  not  having  the  semblance  of  public  au- 
thenticity or  purporting  to  be  of  public  consequence, 
such  as  spurious  money  of  the  realm  or  bank  notes  cir- 
culating throughout  the  community  as  a  medium  of 
exchange.  But  by  St.  33  Hen.  VIII,  chapter  I,  the 
obtaining  goods  by  means  of  false  privy  tokens,  coun- 
terfeit letters,  etc.,  is  expressly  made  an  indictable  of- 
fense, and  this,  Mr.  Bishop  says,  has  now  become  com- 
mon law  with  us  :  1  Bishop,  Cr.  Law,  §  571.  But,  as  it 
regards  privy  tokens  at  least,  this  statute  has  always 
been  considered  as  creating  a  new  offense :  People  v. 
Stone,  9  Wend.  18.  Another  species  of  cheat  or  fraud 
at  common  law  was  accomplished  through  the  false  per- 
sonation of  another :  2  Russell,  Crimes,  10,  11.  Per- 
haps the  commonly  accepted  definition  of  a  "common 
law  cheat"  is  that  "it  is  a  fraud  wrought  by  some  false 
symbol  or  token,  of  a  nature  against  which  common 
prudence  cannot  guard,  to  the  injury  Of  one  in  any  pe- 
cuniary interest"  :  1  Bishop,  Cr.  Law,  §  571 ;  2  Whar- 
ton, Cr.  Law,  §  1116  ;  5  Am.  &  Eng.  Enc.  Law  (2d  ed.) 
1025.  But  Russell,  in  his  work  on  crimes,  gives  it  a 
wider  signification,  and  defines  it  as  "the  fraudulent 
obtaining  the  property  of  another  by  any  deceitful  and 
illegal  practice  or  token  (short  of  felony)  which  affects 
or  may  affect  the  public"  :  2  Russell,  Crimes,  613.  See, 
also,  1  Bouvier  Law  Diet.  p.  317.  Under  this  definition, 
the  cheat  need  not  necessarily  be  accomplished  through 
the  use  of  a  symbol  or  token,  and  cases  are  cited  by  the 
learned  author,  in  connection  with  the  definition,  which 
would  seem  to  support  his  enlarged  conception  of  it. 
Some  cases  are  cited  by  Bishop,  as  Rex  v.  Jones,  1  Leach, 
174,  wherein  an  apprentice  got  himself  enlisted  as  a 
soldier,  and  thus  obtained  a  bounty,  by  professing  that 
there  was  no  impediment ;  and  Rex  v.  Hanson,  Sayer, 
229,  wherein  a  woman  was  indicted  for  getting  board 
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and  lodging  by  falsely  affirming  herself  to  be  single  and 
of  the  name  of  Fuller,  when  she  was  married  and  of  the 
name  of  Hanson.  And  it  is  supposed  by  the  author 
that  the  bov  in  the  one  case  and  the  woman  in  the  other 
were  tokens,  and  therefore  that  those  cases  were  dis- 
posed of  upon  that  ground  only.  But,  when  they  are 
looked  into,  it  does  not  appear  that  the  decisions  were 
based  upon  that  theoiy.  Indeed,  they  are  so  meagerly 
reported  that  it  is  difficult  to  determine  what  was  the 
specific  ground  of  their  disposal.  The  broader  defini- 
tion of  Russell  and  Bouvier  of  a  "cheat"  at  common 
law  would  undoubtedly  include  the  offense,  as  it  was 
in  either  instance  a  deceitful  practice.  In  the  case  of 
the  boy,  it  was  a  willful  misrepresentation  touching  his 
age  and  apprenticeship  ;  and  of  the  woman,  a  wrongful 
personation  of  another. 

There  is  an  old  case  of  Reg.  v.  Macarty,  6  Mod.  301, 
wherein  it  was  charged  that  Macarty,  one  of  the  defend- 
ants, falsely  represented  himself  to  be  a  broker,  and 
Fordenborough,  the  other  of  such  defendants,  falsely 
pretended  to  be  a  merchant,  of  London,  and  as  such 
traded  in  Portugal  wines,  and  that,  through  such  pre- 
tensions and  representations,  they  induced  one  Chown 
to  barter  a  quantity  of  hats  for  a  quantity  of  a  spurious 
and  unwholesome  wine,  represented  to  be  a  good  and 
wholesome  Portugal  wine.  In  deciding  the  case  upon 
exceptions  to  the  indictment,  Holt,  C.  J.,  says:  "The 
crime  is  not  the  selling  one  thing  for  another,  but  here  is 
a  false  token,  the  one  pretending  to  be  a  broker  and  the 
other  a  merchant,  and  a  combination  to  cheat."  Bex  v. 
Govern,  Sayer,  206,  is  another  old  case  wherein  the  de- 
fendant wras  indicted  for  falsely  assuming  to  be  a  mer- 
chant, and  producing  divers  counterfeit  commissions 
purporting  to  be  from  Spain,  and  thereby  induced  another 
person  to  extend  him  credit.     Upon  a  rule  to  show  cause 
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why  judgment  should  not  be  arrested,  Ryder,  C.  J.,  said  : 
"The  present  case  is  much  stronger  than  than  that  of 
Reg.  v.  Macarty,  inasmuch  as  the  defendant,  besides  pre- 
tending to  be  a  merchant,  did  produce  several  paper 
writings,  which  he  affirmed  to  be  letters  containing  com- 
missions to  him  as  merchant."  Mr.  Russell  pertinently 
remarks  of  the  first  of  these  cases,  that  the  true  ground 
of  the  judgment  was  that  it  was  a  case  of  conspiracy, 
land  this  was  another  species  of  cheat  at  common  law ; 
and  of  the  second,  that  the  cheat  was  effected  by  means 
of  a  forgery,  which  was  in  itself  a  substantive  offense, 
indictable  at  common  law.  The  forgery,  if  successful, 
was  indictable  as  a  common-law  cheat.  The  broader 
definition  alluded  to  would  include  these  offenses  also, 
without  going  to  the  extent  of  holding  that  the  defend- 
ants themselves  were  tokens. 

But,  whatever  may  be  the  rule  and  definition  touching 
the  common-law  cheat,  the  statutes  of  England  early 
began  to  distinguish  between  the  different  species  of 
cheat,  and  to  carve  out  a  distinct  offense  for  obtaining 
money  or  property  by  falsely  personating  another.  Such 
an  offense  has  been  widely  adopted  in  the  American 
states,  and  our  own  statute  has  made  the  act  punishable  : 
Hill's  Ann.  Laws,  §  1776.  The  statute  has  also  made  it 
an  offense  for  any  person  to  obtain,  or  attempt  to  obtain, 
with  intent  to  defraud,  any  money  or  property  whatever, 
by  any  false  pretense,  or  by  any  privy  or  false  token  : 
Hill's  Ann.  Laws,  §  1777.  The  evidentiary  matter  nec- 
essary to  support  a  charge  under  the  latter  section  must 
consist  of  a  false  token  or  writing  accompanying  the  pre- 
tense :  Hill's  Ann.  Laws,  §  1372.  Construing  the  two 
sections  together,  the  crime  known  to  our  statute  is 
much  the  same  as  that  constituted  by  33  Hen.  VIII, 
which  extended  the  common-law  cheat  so  as  to  include 
one  accomplished  through  the  use  of  a  false  privy  token 
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or  counterfeit  letter.  The  two  offenses  are  defined,  how- 
ever, and  made  separate  and  distinct,  by  statute,  so  that 
there  need  be  no  longer  a  question,  as  under  the  common 
law,  as  to  whether,  in  the  false  personation  of  another, 
the  person  engaging  in  the  deceit  is  himself  a  false  token. 
It  is  made  a  crime  to  so  act,  and  a  case  coming  fairly 
within  the  statute,  it  is  thought,  could  not  be  prosecuted 
under  the  section  for  obtaining  money  under  false  pre- 
tenses. The  case  at  bar,  however,  is  probably  not  a  false 
personation,  by  reason  of  the  fact  that  the  defendant  did 
not  assume  to  represent  a  real  personage,  but  only  made 
use  of  a  fictitious  name,  having  no  application  to  any 
one. 

But  it  is  contended  that  he  is  guilty  of  a  false  pretense 
by  the  use  of  himself  as  a  token.  If  that  were  so,  he 
must  be  regarded  as  a  privy  token,  as  his  personation  was 
not  calculated,  nor  was  it  his  purpose,  to  deceive  or  im- 
pose upon  the  public  in  general;  the  fraud  being  an  impo- 
sition upon  an  individual  only,  and  not  extending  to  the 
injury  of  the  public,  in  the  sense  of  a  public  cheat.  In  the 
Jones  Case,  1  Leach,  174,  the  personation  was  of  a  class 
capable  of  enlistment  in  the  public  service,  and  the  act 
operated  as  a  fraud  in  the  procurement  of  public  moneys. 
So,  in  Rex  v .  Hanson,  Sayer,  229,  the  woman  obtained  gen- 
eral credit  by  pretending  to  be  unmarried,  thus  affecting 
the  public.  Mr.  Wharton  puts  a  case  :  "  If  a  pretender 
(e.  g.  Perkin  Warbeck  or  the  Tichborne  claimant)  palm 
himself  off  on  a  community  as  another  person,  and, 
under  the  guise  of  his  assumed  character,  obtain  credit 
from  the  public  at  large,  he  is  indictable  as  a  cheat,  as- 
suming that  he  imposes  upon  persons  who  have  no  notice 
that  his  claims  are  disputed,  and  also  addresses  his  im- 
posture to  the  public  at  large.  The  offense  is  aimed  at 
the  public  generally,  and  is,  supposing  there  is  no  notice 
to  put  the  others  on  their  guard,  aimed  as  much  at  the 
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careful  as  the  careless.  Hence  it  is  a  cheat  at  common 
law."  "  But  suppose,"  says  the  learned  author,  a  little 
further  on,  "  the  pretender  goes  simply  to  an  individual, 
and  with  that  individual  uses  his  pretended  character  as 
a  basis  for  getting  money,  while  there  is  nothing  about 
the  pretender's  appearance  or  general  reputation  to  sus- 
tain such  character.  In  such  case,  there  being  no  la- 
tency, since  there  is  a  direct  subject  tendered  to  the 
prosecutor  on  which  to  make  inquiry,  and  the  fraud  be- 
ing pointed  at  a  single  individual,  it  is  not  a  cheat  at 
common  law"  :  2  Wharton,  Cr.  Law,  §  1124.  Thus  is 
characterized  the  distinguishing  feature  between  a  token 
of  public  import  and  a  privy  token  or  symbol,  and  the 
effect  of  their  use  in  the  consummation  of  the  common- 
law  cheat,  and  it  serves  as  an  admirable  aid  in  determin- 
ing the  nature  of  the  supposed  token  used  in  the  con- 
summation of-  the  offense  charged.  If,  therefore,  in  the 
case  at  bar,  the  supposed  token  is  a  token  at  all,  it  should 
be  termed  a  privy  token. 

But  is  the  defendant  himself  even  so  much  as  a  privy 

^  token?      Within  St.  33   Hen.  VIII,  such  a  token  was 

,  .-"  taken  to  denote  "a  false  mark  or  sign,  forged  object, 

i  counterfeit  letter,  key  ring,  etc.,  used  to  deceive  persons, 

and  thereby  fraudulently  get  possession  of  property." 
Black,  Law  Diet.  See,  also,  note  to  Commonwealth  v. 
Speer,  2  Va.  Cas.  67.  Mere  words  are  neither  symbols 
nor  tokens.  Hence  it  has  been  held  that  one  who  obtains 
a  credit  by  falsely  representing  himself  to  be  in  trade, 
and  keeping  a  grocery,  utters  a  mere  falsehood.  Com- 
monwealth v.  Warren 9  6  Mass.  72.  So,  if  one  falsely  pre- 
tends to  another  that  he  has  been  sent  by  a  third  person 
for  money,  and  obtains  it  (Reg.  v.  Grantham,  11  Mod. 
222);  or,  in  selling  a  horse  he  knows  to  be  blind,  will- 
fully represents  him  to  be  sound  (State  v.  Delyon,  1  Bay, 
353  ) ;  or  if  he  knowingly  disposes  of  wrought  gold  under 
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the  sterling  alloy  for  gold  of  standard  weight  (Rex  v. 
Bower,  1  Cowp.  323).  In  these  and  like  cases  the  de- 
fendant but  utters  a  naked  falsehood,  unconfirmed  by 
symbol  or  token,  and  was  not  within  St.  33  Hen.  VIII. 
In  the  case  of  Commonwealth  v.  Warren,  6  Mass.  72,  the 
defendant  represented  his  name  to  be  William  Water- 
man, and  that  he  lived  in  Salem  ;  and  the  court  said  re- 
specting it  that,  "if  a  man  will  give  credit  to  the  false 
affirmation  of  another,  and  thereby  suffer  himself  to  be 
cheated,  he  may  pursue  a  civil  remedy  for  the  injury, 
but  he  cannot  prosecute  by  indictment." 

Now,  were  the  representations  which  the  defendant 
made  to  the  prosecutrix  more  than  wicked  falsehoods, 
under  our  statute,  or  may  it  be  affirmed  that  his  pres- 
ence when  uttering  the  falsehoods  was  the  exhibition 
of  a  Mse  privy  token,  which  induced  her  to  part  with 
her  money  and  assisted  him  in  consummating  thg 
fraud?  It  was  a  matter  susceptible  of  proof  and  demon- 
stration, upon  inquiry,  for  she  was  not  bound  to  take 
his  word  touching  his  assertions  that  he  was  an  unmar- 
ried man  or  that  his  name  was  Smith.  His  physical 
presence  had  no  tendency  to  establish  the  one  fact  or  the 
other,  and  was,  therefore,  not  an  agent,  in  the  sense  of  a 
token  or  a  symbol,  in  consummating  the  deception  and 
accomplishing  the  fraud.  He  may  have  been  both  a 
liar  and  the  symbol  of  a  liar,  but  he  himself,  considered 
as  a  token,  did  not  contribute,  by  reason  of  his  personal 
appearance,  to  the  deception.  By  the  statutes  of  Eng- 
land and  many  states  of  the  Union  the  element  of  a 
false  token  or  symbol  is  eliminated,  and  the  law  is 
broadly  cast  that  whoever,  by  any  false  pretense,  obtains 
money,  etc.,  with  intent  to  defraud,  shall  be  guilty  of 
the  offense.  The  case  of  Reg.  v.  Jennison,  9  Cox,  Cr. 
Cas.  158,  is  cited,  wherein  it  appears  that  defendant  was 
indicted  for  having  obtained  money  from  an  unmarried 
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woman  on  the  false  representation  that  he  was  a  single 
man,  that  he  would  furnish  a  house  with  the  money,  and 
would  then  marry  her,  and  it  was  held  that  the  false 
representation  that  he  was  not  a  married  man  was  suf- 
ficient to  support  a  conviction  for  false  pretenses.  But 
the  authority  is  not  in  point,  as  the  decision  was  made 
under  the  enlarged  English  statutes,  and  the  question  of 
a  token  did  not  enter  into  the  controversy.  Under  our 
statute,  the  pretense  must  be  accompanied  with  a  false 
token,  and  the  question  presented  here  is  whether  de- 
fendant was  himself  a  false  privy  token.  We  think  he 
was  not.  He  did  not  attempt  to  assimilate  anything  in 
existence.  There  are  no  personal  or  physical  character- 
istics known  to  social  science  whereby  an  unmarried 
man  may  be  distinguished  from  one  that  is  married.  So 
that  if  a  man  presents  his  physical  self  to  another 
person,  and  says  nothing  of  his  marital  state,  no  one  can 
say  whether  he  at  that  instant  is  married  or  single,  from 
the  inspection  alone.  Testimony  must  be  produced  de- 
hors the  person  from  which  to  determine  the  fact.  If  he 
says  that  his  name  is  Charles  Smith,  a  fictitious  charac- 
ter, and  that  he  was  unmarried,  when  he  had  a  wife 
living,  this  is  a  mere  descriptio  "personse,  and  an  inspec- 
tion of  the  person  will  neither  corroborate  nor  detract 
from  the  statement.  If  he  be  denominated  a  "  token," 
and  that  token  is  false,  it  is  only  made  so  by  the  lie  he 
has  uttered ;  his  physical  existence  does  not  help  to 
establish  it.  In  other  words,  he  has  not  assimilated 
anything  of  real  existence  whereby  the  unwary  have 
been  deceived.  He  did  utter  a  wicked  falsehood,  and 
this  is  a  false  pretense,  but  the  false  token  is  wanting, 
and  therefore  the  indictment  does  not  charge  a  crime. 
It  is  necessary  to  specify  the  false  token  in  the  indict- 
ment (2  Wharton,  Cr.  Law,  §  1129),  and  this  the  State 
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has  not  done.     The  judgment  of  the  court  below  will 
therefore  be  affirmed. 

Affirmed  . 


Decided  28  November,  1888. 
GIBBONS  v.  MOODY. 

[55Pac.28.] 

Appeal —Place  of  Filing  Transcript— Terms  of  Court.— Under  Hill's 
Ann.  Laws,  g  2327,  subd.  3,  providing  that  the  transcripts  in  all  appeals  from 
certain  counties  shall  be  filed  at  Pendleton  unless  otherwise  stipulated,  a 
transcript  from  one  of  such  counties  filed  at  Salem  after  the  expiration  of  an 
intervening  term  at  Pendleton,  and  not  in  consequence  of  a  stipulation  or 
order,  is  not  filed  at  the  proper  time  or  place,  and  the  appeal  must  be  dis- 
missed :  JudkiTis  v.  Taffe,  21  Or.  89,  and  Omnor  v.  Clark,  30  Or.  882,  applied. 

From  Wasco  :   W.  L.  Bradshaw,  Judge. 

Proceedings  by  R.  F.  Gibbons  and  others  against  Z. 
F.  Moody,  executor,  wherein  the  petitioners  prevailed 
and  the  executor  appeals.  Petitioners  move  to  dismiss 
the  appeal. 

Mr.  Bela  S.  Huntington,  for  the  motion. 

No  appearance  contra. 

Dismissed. 

» 

Per  Curiam.  This  is  a  motion  by  Gibbons  and  oth- 
ers, respondents,  to  dismiss  the  appeal  because  the 
transcript  of  the  cause  was  filed  at  Salem  instead  of 
Pendleton.  The  appeal  is  from  Wasco  County  and  was 
perfected  March  16,  1898,  The  next  succeeding  term  of 
this  Court  was  held  at  Pendleton  on  the  first  Monday  of 
May,  and  the  transcript  should  have  been  filed  there  by 
the  first  day  of  the  term,  in  the  absence  of  a  stipulation 
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594  State  v.  Witt.  [33  Or. 

to  the  contrary  (Hill's  Ann.  Laws,  §  2327,  subd.  3),  but, 
instead,  it  was  filed  at  Salem  on  the  fourth  day  of  Octo- 
ber, 1898.  Upon  this  state  of  the  record,  the  motion 
must  be  allowed  and  the  appeal  dismissed,  on  the  author- 
ity of  Judkins  v.  Taffe,  21  Or.  89  (27  Pac.  221),  and 
Connor  v.  Clark,  30  Or.  382  (48  Pac.  364).  It  is  so  or- 
dered. 

Dismissed  . 


Argued  28  January;  decided  6  February  1809. 


f|  g*  STATE  v.  WITT. 

88  694  [56  Pac.  1058.] 

89  23  L  J 

ime  for  Objecting  to  Grand  Jury.— An  objection  that  a  grand  Jury  or 
some  members  thereof  were  irregularly  selected  must  be  made  before  plea. 

Effect  of  Irregular  Organization  of  Grand  Jury.— The  fact  that  a 
grand  Jury  or  one  of  its  members  is  irregularly  chosen,  though  under  a  valid 
law,  does  not  render  its  proceedings  void:  Stale  v.  Lawrence,  12  Or.  297,  distin- 
guished. 

From  Marion  :    Gborgb  H.  Burnett,  Judge. 

R.  W.  Witt  was  convicted  of  the  offense  of  having  in 
his  possession,  with  intent  to  exhibit  the  same,  an  ob- 
scene writing,  and  he  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  M.  E.  Pogue. 

For  the  State  there  was  a  brief  and  an  oral  argument 
by  Messrs.  D.  R.  N.  Blackburn,  attorney-general,  Samuel 
L.  Hayden,  district  attorney,  and  J.  H.  McNary. 

Mr.  Justice  Bean  delivered  the  opinion. 
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The  defendant  was  indicted  and  convicted  of  the  crime 
of  having  in  his  possession  an  obscene  writing,  with 
intent  to  exhibit  the  same.  After  being  sentenced,  his 
counsel  moved  the  court  to  set  aside  and  vacate  the  judg- 
ment, on  the  ground  that  the  court  was  without  jurisdic- 
tion to  try  the  case,  because  the  grand  jury  which  found 
the  indictment  against  him  was  not  legally  constituted. 
This  motion  was  denied,  and  the  defendant  appeals. 

The  facts  upon  which  the  motion  was  based  are  that, 
after  the  grand  jury  for  the  term  had  been  duly  and 
regularly  impaneled  and  sworn  according  to  law,  one  of 
their  number  became  ill,  and  was  excused,  and  the  court 
thereupon  directed  the  clerk  to  draw  by  lot,  from  the 
jury  box,  another  juror,  to  serve  in  his  place,  which  was 
done  accordingly,  although  at  the  time  there  were  12 
jurors  in  attendance  upon  the  court  whose  names  were 
not  in  the  jury  box,  they  having  been  previously  drawn 
and  impaneled  as  jurors  in  a  civil  case  then  on  trial. 
Thereafter,  the  indictment  upon  which  the  defendant  was 
tried  and  convicted  was  returned.  The  contention  for 
the  defendant  is  that  the  grand  jury,  as  thus  constituted, 
was  an  illegal  body,  because  the  constitution  provides 
(Const,  article  VII,  §  18)  that  the  grand  jury  shall  be 
chosen  by  lot  from  the  whole  number  of  jurors  in  atten- 
dance at  the  court,  and  the  argument  is  that  the  choos- 
ing of  one  member  thereof  contrary  to  the  provisions  of 
such  section  rendered  the  entire  body  illegal  and  its  acts 
void. 

The  authorities  upon  the  general  subject  as  to  how, 
when,  and  to  what  extent  a  defendant  may  question  the 
regularity  or  validity  of  a  grand  jury  which  returns  an 
indictment  against  him  are  in  confusion,  but  they  are 
generally  agreed  that  when  an  indictment  is  returned  by 
a  body  composed  of  the  requisite  number  of  qualified 
persons,   chosen  under  a  valid   law,   any  objection  cr 
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account  of  irregularity  in  the  manner  of  the  drawing  or 
forming  of  the  grand  jury,  if  permissible  to  the  de- 
fendant at  all,  must  be  made  before  plea  to  the  merits. 
Cooper  v.  State,  120  Ind.  380  (22  N.  E.  320)  ;  State  v. 
Colly  er,  17  Nev.  275  (30  Pac.  891)  ;  Com.  v.  Parker,  2 
Pick.  550;  U.  S.  v.  Gale,  109  U.  S.  65  (3  Sup.  Ct.  1) . 
There  is  a  distinction  to  be  noted  in  the  books  be- 
tween the  acts  of  a  body  assuming  to  be  a  grand  jury, 
but  wholly  unauthorized,  or  chosen  by  an  illegal  and 
unwarranted  method,  and  one  organized  under  a  valid 
law,  though  its  provisions  are  not  strictly  and  accu- 
rately followed.  In  the  former  case  it  is  held  in  some 
jurisdictions  that  the  indictment  and  all  subsequent  pro- 
ceedings thereunder  are  absolutely  void,  and  the  objec- 
tion may  be  taken  at  any  time,  even  on  appeal :  Lott  v. 
State,  18  Tex.  App.  627  ;  McNeese  v.  State,  19  Tex.  App. 
48;  Harrell  v.  State,  22  Tex.  App.  692  (3  S.  W.  479); 
Finley  v.  State,  61  Ala.  201 ;  Peck  v.  State,  63  Ala.  201. 
But  in  the  latter  case  the  indictment  is  not  void,  and  an 
objection  to  the  regularity  of  the  formation  and  organ- 
ization of  the  grand  jury  cannot  be  taken  after  verdict 
and  judgment.  The  case  at  hand  comes  within  this 
rule.  The  .statute  (chapter  V,  title  I,  Cr.  Code)  under 
which  the  grand  jury  that  indicted  the  defendant  was 
formed  and  organized  is  admitted  to  be  valid,  and  in 
conformity  with  the  requirements  of  the  constitution, 
and  the  only  objection  made  is  that  the  court  did  not 
strictly  follow  its  terms  and  provisions.  This  did  not 
render  the  grand  jury  an  illegal  body,  or  its  proceedings 
void,  and  the  objection  to  the  regularity  of  its  organiza- 
tion, if  open  to  the  defendant  at  all,  should  have  been 
taken  advantage  of  before  plea.  The  case  of  State  v. 
Lawrence,  12  Or.  297  (7  Pac.  116),  is  not  in  point,  for 
two  reasons  :  First,  the  grand  jury  which  indicted  Law- 
rence was  chosen  and  organized  under  an  unconstitu- 
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tional  and  void  law ;  and,  second,  the  objection  to  the 
validity  of  the  grand  jury  was  made  before  plea.  It 
follows  from  these  views  that  the  judgment  of  the  court 
below  must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Decided  30  April;  1806. 
BOLES  v.  DEIiAT. 

From  Multnomah :   E.  D.  Shattuck,  Judge. 

Action  for  the  recovery  of  sundry  chattels. 

Freelove  Delay  appeals. 

Affirmed. 

Mr.  Clarence  Cole  for  appellant. 

Mr.  M.  J.  MacMahon  for  respondent. 

The  judgment  of  the  court  below  was  affirmed,  the  ap- 
peal having  been  abandoned.     No  opinion. 

Affirmed. 

» 

SHOFNER  v.  PARKHURST. 

From  Multnomah:     E.  D.  Shattuck,  Judge. 

Action  by  Annie  C.  Shofner  against  A.  L.  and  Annie 
T.  Parkhurst  on  a  note.  There  was  a  verdict  for  plain- 
tiff.    Defendants  appeal  on  the  right  of  the  court  to  add 

interest  to  the  verdict. 

Dismissed. 
Mr.  Julius  C.  Moreland  for  appellants. 

Messrs.  J.  F.  Boothe  and  Wallis  Nash  for  respondent. 

The  appeal  was  dismissed  upon  the  stipulation  of  the 

parties.     No  opinion. 

Dismissed. 
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Decided  18  March,  1897. 
BXAMATH  COUNTY  v.   HOWE. 

From  Klamath  :    H.  K.  Hanna,  Judge. 

Action  to  recover  on  the  official  bond  of  W.  E.  Howe, 

as  treasurer  of  Klamath  County,  resulting  in  a  judgment 

for  plaintiff. 

Dismissed. 

Messrs.  Lionel  R.  Webster  and  Hammond  &  Vawter  for 
appellants. 

Messrs.  J.  A.  Jeffrey,  district  attorney,  and  G.  W.White 
for  respondents. 

The  appeal  was  dismissed  on  the  stipulation  of  the 

parties.     No  opinion. 

Dismissed. 

Decided  19  March,  1897. 
CIjATSOP  Mllili  CO.  v.  CITY  OF  ASTORIA. 

From  Clatsop:    Thos.  A.  McBride,  Judge. 

Suit  by  the  Clatsop  Mill  Co.  against  a  vast  and  varie- 
gated throng  of  contractors,  laborers,  material  men,  com- 
missioners, municipal  officers  and  others,  to  determine 
the  priority  of  certain  liens  and  the  distribution  of  cer- 
tain moneys,  all  arising  out  of  the  construction  of  the 

Astoria  Water  Works. 

Modified. 

Messrs.  B.  M.  Smith,  J.  Leighter,  J.  H.  Smith,  C.  J. 
Schnabel,  R.  W.  Wilbur  and  La  Force  &  Smith  for  appel- 
lants. 

Messrs.  Noland  &  Thomson  and  Fulton  Bros,  for  re- 
spondents. 

The  parties  having  agreed  to  a  modification  of  the  de- 
cree, a  mandate  was  sent  down  accordingly.    No  opinion. 

Modified. 
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Decided  28  February,  1888. 
IjANG  v.  DAY. 

From  Multnomah:    Henry  E.  McGinn,  Judge. 

Action  by  Lang  &  Co.,  against  J.  G.  &  I.  N.  Day  to 
recover  the  price  of  certain  goods.  Judgment  for  plain- 
tiff, defendants  appeal. 

Dismissed. 

Messrs.  Stott,  Boise  &  Stout,  and  Gearin,  Silvestone, 
Murphy  &  Brodie  for  appellants. 

Messrs.  Cox,  Cotton,  Teal  &  Minor,  for  respondent. 

Pursuant  to  the  written  stipulation  of  the  parties,  the 

appeal  was  dismissed.     No  opinion. 

Dismissed. 

Decided  28  April,  1888. 
REED  v.  COMMERCIAL  NATION Ali  BANK. 

From  Multnomah :    E.  D.  Shattuck,  Judge. 

Action  by  Walter  J.  Reed  to  recover  the  amount  of  a 
certain  certificate,  wherein  plaintiff  prevailed. 

Dismissed. 

Messrs.  Durham,  Piatt  &  Piatt  for  appellant. 

Mr.  Allan  R.  Joy,  for  respondent. 

The  appeal  was  dismissed  pursuant  to  the  written 
stipulation  of  the  parties.     No  opinion. 


Dismissed. 


Decided  24  May,  1888. 

JORY  v.  BOTTGER, 


From  Marion :  George  H.  Burnett,  Judge. 

Suit  by  H.  F.  Jory  against  Talkington,  Bottger  &  Co., 
to  recover  certain  moneys  paid  to  defendants  as  brokers 
to  purchase  wheat  in  the  Chicago  market,  and  which  it 
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was  claimed  defendants  did  not  so  use.  There  was  a 
trial  before  the  court,  who  entered  judgment  for  the 
plaintiff.  ( 

Messrs.  Tilmon  Ford  and  W.  M.  Kaiser  for  appellants. 

Messrs.  D'Arcy  &  Richardson  for  respondents. 

Pursuant  to  the  stipulation  of  the  parties  the  cause 

was  dismissed.     No  opinion. 

Dismissed. 

Decided  28  July,  1806. 

LANSING  v.  PIjUMMKR. 

From  Marion :  George  H.  Burnett,  Judge. 

Action  by  E.  Y.  Lansing  against  Plummer  &  Ault, 

principals,    and   H.    Holden,   surety,   to   recover  on   a 

builder's  bond.     There  was  a  judgment  for  plaintiff, 

from  which  defendants  appeal. 

Dismissed. 

Messrs.  Carson  &  Fleming  and  Tilmon  Ford  for  appel- 
lants. 

Messrs.  George  G.  Bingham  and  Shaw,  Hunt  &  McCul- 
loch  for  respondent. 

Pursuant  to  the  written  stipulation  of  the  parties,  the 

appeal  was  dismissed.     No  opinion. 

Dismissed. 

Decided  17  October,  1898. 
COMMERCIAL  NATIONAL  BANK  v.  CHAPMAN. 

From  Multnomah  :   Loyal  B.  Stearns,  Judge. 

Suit  by  the  Commercial  National  Bank  against  W.  S. 
Chapman  and  others  to  foreclose  a  mortgage.  There 
was  a  decree  for  plaintiff,  and  defendants  appealed. 

Affirmed. 
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Messrs.  Ward  &  Abraham,  for  appellants. 

Messrs .  Piatt  &  Piatt  for  respondent . 

No  transcript  having  been  filed  within  the  statutory 

time  for  so  doing,  the  decree  was  affirmed,  on  motion  of 

counsel  for  respondent.     No  opinion. 

Affirmed. 

Decided  7  November,  1806. 
WHITE  v  DITTENHOEFER. 

From  Multnomah  :  Loyal  B.  Stearns,  Judge. 

Suit  by  Isam  White  against  William  Dittenhoefer  and 
others  to  set  aside  certain  conveyances  of  property  as 
fraudulent.     Decree  for  plaintiff. 

Affirmed. 

Mr.  Martin  L.  Pipes,  for  appellants. 

Messrs.  Cox,  Cotton,  Teal  &  Minor  for  respondent. 

Pursuant  to  stipulation,  a  decree  was  entered  affirming 
the  decree  of  the  lower  court,  at  cost  of  appellants.  No 
opinion. 

Affirmed. 

Decided  7  November,  1898. 
BLACK  t\  MAIil/ElS. 

From  Washington:  Thomas  A.  McBride,  Judge. 

Action  on  a  note  of  two  hundred  and  sixty  dollars, — 

judgment  for  plaintiff,  and  defendant  appeals. 

Affirmed. 

Mr.  Granville  G.  Ames  for  appellant, 

Messrs.  Hume  &  Hall,  Fitzgerald  &  Schnabel  and  S.  B. 
Huston  for  respondent. 
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No  parties  or  attorneys  appearing  when  the  case  was 
called  for  hearing,  the  judgment  of  the  trial  court  was 
affirmed.     No  opinion. 

Affirmed. 


Decided  8  November,  1898. 
STROWBRIDGE  r.  SPAUI/DLNG. 

From  Multnomah  :     E.  D.  Shattuck,  Judge. 

Action  on  a  note,  by  J.  A.  Strowbridge  against  W. 
W.  Spaulding,  wherein  plaintiff  had  judgment. 

Affirmed. 
Messrs.  McDougall  &  Jones  for  appellant. 

Messrs.  Fento-n,  Bronaugh  &  Muir  for  respondent. 

No  transcript  having  been  filed,  and  it  appearing  that 
the  appeal  had  been  abandoned,  the  judgment  was 
affirmed.     No  opinion. 

Affirmed. 
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ABETTORS. 

May  be  Indicted  as  Principals— Constitution.   See  Criminal  Law,  18. 

ABSTRACT  OP  RECORD. 

Leave  to  File  After  Expiration  of  Time  Allowed.  See  Rules  of  Court,  1. 

ACCESSORY. 

May  be  Indicted  as  a  Principal.    See  Criminal  Law,  18, 40. 

ACCOMPLICES. 

Indictment  of— Constitutional  Right    See  Criminal  Law,  18, 40. 

ACCOUNTING. 

Valuation  of  Property  Taken  Under  Mortgage.   See  Chattel  Mortgages. 

ACTION. 

Character  op  Action  for  Death  by  Wrongful  Act. 

1.  The  right  conferred  by  sections  809  and  871.  Hill's  Ann.  Laws,  permitting 
a  personal  representative  to  maintain  an  action  for  decedent's  wrongful  death, 
Is  an  entirely  new  one  conferred  by  the  statute,  and  Is  based  on  the  death  of  the 
injured  person,  not  on  the  Injury  that  caused  It,  so  that  the  right  of  action  exists 
though  the  decedent  may  have  been  instantly  killed.— Perham  v.  Portland  Elec- 
tric Co.,  451. 

Want  of  Relatives. 

2.  The  fact  that  there  are  no  surviving  relatives  or  creditors  of  a  person 


personaf  representatives  under  HJMl's  AnnJLaws,  11889, 871,  making  the  recovery 


killed  by  a  wrongful  act  or  omission  does  not  preclude  j*  right  of  action  by  the 
personaf  representatives  under  Hill's  Ann.  Laws, 
assets  of  the  estate.— Perham  v.  Portland  Electric 

ACTS  OF  LEGISLATURE. 

Constitutionality  of  Statutes.    See  Constitutional  Law,  8, 4, 5,  6, 7. 
Construction  of  Statutes.    Same  as  Statutes. 

ADEQUATE  REMEDY  AT  LAW. 

When  this  Defense  is  not  Available.   See  Estoppel,  1. 

ADMINISTRATION. 

Of  Estates  of  Decedents.   Same  as  Executors  and  Administrators. 
Of  Estates  of  Insolvents.    Same  as  Insolvents. 

ADVERSE  POSSESSION. 

Effect  of  Adverse  Possession  for  Statutory  Time. 

An  adverse  possession  of  public  land,  with  a  claim  of  exclusive  title  thereto 
as  a  homestead,  for  more  than  ten  years,  except  as  against  the  United  States, 
vests  a  perfect  title  in  the  occupant,  as  against  one  who  had  obtained  a  patent 
before  such  occupancy.—  Fellows  v.  Evans,  30. 

ADVERSE  TITLE. 

Litigating  Adverse  Titles  In  Mortgage  Foreclosures.    See  Mortgages,  2, 8. 

AFFIDAVITS. 

Amending  Return— Competency  of  Impeaching  Affidavits. 

In  determining  whether  an  officer  should  be  allowed  to  amend  his  return  of 
service  it  is  proper  to  consider  affidavits  showing  that  it  would  be  impossible  to 
truthfully  make  a  sufficient  return.— FUk  v.  Hunt,  524. 
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affirmance. 

For  Failure  to  File  Abstracts  or  Briefs.    See  Rules  of  Court. 

AGE  OF  CONSENT. 

Is  Immaterial  Under  Common  Law  Charge  of  Rape.    See  Crim.  Law,  17,  S3. 

AGENTS  AND  AGENCY. 

Power  or  County  Agent  to  Ratify  Illegal  Contract. 

1.  Under  the  rule  that  no  agent  can  ratify  an  act  that  he  could  not  have  done 
originally,  the  payment  by  county  officials  of  warranto  Issued  for  what  they 
know  are  illegal  debts  does  not  estop  the  county  or  its  taxpayers  from  refusing 
payment  of  other  similar  warrants  that  are  outstanding.— Municipal  Security 
Company  v.  Baker  County,  339. 

2.  The  recognition  of  county  warrants  as  part  of  the  Indebtedness  of  one 
county  by  a  commission  appointed  to  apportion  such  Indebtedness  between  that 
county  and  another  county  will  not  estop  the  former  county  or  its  taxpayers  to 
assert  their  invalidity  on  the  ground  that  they  were  issued  for  an  indebtedness 
voluntarily  incurred  beyond  the  limit  allowed  by  the  const.,  art.  XI,  sec.  10. — 
Municipal  Security  Company  v.  Baker  County,  339. 

Ratification  of  Acts  of  Agent. 

3.  Plaintiff,  by  bringing  an  action  for  the  balance  due  under  a  contract  for 
the  sale  of  certain  chattels,  and  defendants,  by  accepting  the  chattels  and  paying 
part  of  the  purchase  price  therefor,  each  with  full  knowledge  of  the  transaction, 
ratified  the  contract,  notwithstanding  that  their  respective  agents  who  executed 
it  acted  without  authority.— Mullaney  v.  Evans,  330. 

AIDER  BY  VERDICT. 

Duplicity— Indictment— Surplusage  After  Verdict.    See  Crim.  Law,  18,  17. 

ALLEGATA  ET  PROBATA.    See  Pleading,  8. 

AMENDMENT 

Of  Pleadings — Practice  Should  be  Liberal.    See  Pleading,  8. 

ANSWER. 

Asking  Equitable  Relief  Bars  Defense  of  Remedy  at  Law.    See  Pleading,  2. 

APPEALABLE  ORDERS.    See  Appeal  and  Error,  6,  8. 

APPEAL  AND  ERROR. 

Appeals  From  Probate  Courts  — Practice. 

1.  An  adjudication  of  a  county  court  settling  the  final  account  of  an  admin- 
istrator and  directing  the  distribution  of  the  estate,  is  a  decree  and  not  a  Judg- 
ment, and  on  an  appeal  the  evidence  must  accompany  the  transcript  and  the 
case  be  tried  anew. —  Re  PlunkeWs  Estate,  414. 

2.  On  an  appeal  to  the  circuit  court  from  a  decree  of  a  county  court  the  cause 
is  to  be  tried  and  the  rights  of  the  parties  finally  settled  — it  may  be  remitted 
for  further  proceedings  as  directed,  but  not  for  a  new  trial.—  Re  PlunkeWs  Estate, 
414. 

3.  Where  a  record  on  appeal  from  a  county  court  to  the  circuit  court  fails  to 
show  all  the  evidence  given  at  the  trial,  or  the  Jurisdictional  papers,  the  circuit 
court  cannot  do  otherwise  than  dismiss  the  appeal  for  lack  of  Jurisdiction.  The 
fact  that  the  parties  appear,  and  the  cause  is  thereupon  determined,  does  not 
cure  the  defect.—  Re  PlunkeWs  Estate,  414. 

Appeal  from  Justice's  Court  — New  Undertaking. 

4.  Where  an  appellant  filed  with  the  Justice  of  the  peace  in  due  time  his 
undertaking  on  appeal  sufficient  in  form,  but  by  a  mistake  of  the  attorney  one  of 
the  sureties  did  not  appear  and  Justify  after  being  excepted  to,  and  an  applica- 
tion is  made  to  the  circuit  court  for  leave  to  file  a  new  undertaking,  it  should  be 
granted  and  the  case  held  for  trial,  under  Hill's  Ann.  Laws,  §  2129.—  Gobbi  v. 
Re/rano,  26. 

Error  Must  Appear  in  the  Record. 

5.  Before  t  he  appellate  court  can  undertake  to  correct  an  alleged  error  it  must 
appear  in  the  record  that  the  error  actually  occurred.—  State  v.  Olberman,  566. 
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Appealable  Order. 

6.  An  intermediate  order  dissolving  an  attachment  is  not  appealable.—  Far- 
mers7 Bank  v.  Key,  448. 

Unanswered  Question. 

7.  Alleged  error  in  excluding  an  answer  to  a  question  is  not  available  on 
appeal  unless  the  bill  of  exceptions  shows  that  counsel  stated  what  he  expected 
the  answer  to  be.— State  v.  Bartmess,  110. 

New  Trial  — Discretion  of  Court. 

8.  Motions  to  set  aside  verdicts  and  for  new  trials  for  insufficiency  of  the  evi- 
dence are  discretionary,  and  the  orders  thereon  are  not  appealable.— State  v. 
Gardner,  150. 

Appeal  Prom  Part  of  Judgment. 

9.  A  law  judgment  not  being  severable,  an  appeal  must  be  taken  from  the 
entire  order,  and  the  Supreme  Court  has  power  to  make  appropriate  corrections 
in  both  the  interlocutory  and  final  proceedings.— Farmer'8  Bank  v.  Key,  443. 

Order  Removing  Administrator. 

10.  An  appeal  from  an  order  deposing  an  administrator  does  not  suspend  its 
operation:  the  removal  is  in  force  until  reinstatement.  8nch  is  evidently  the 
effect  of  Hill's  Ann.  Laws,  gg  1090, 1008  and  1100.— Knight  v.  Hamaker,  154. 

Mandamus— Appeal. 

11.  An  appeal  from  a  peremptory  writ  of  mandamus  requiring  county  com- 
missioners to  levy  an  additional  tax  will  be  dismissed,  where  it  was  not  taken 
until  after  the  commissioners  had  complied  with  the  terms  of  the  writ.— Jackson- 
ville School  District  v.  Crowell,  11. 

When  Bill  of  Exceptions  Is  Not  Necessary. 

12.  No  bill  of  exceptions  is  necessary  to  present  on  appeal  the  propositions 
that  the  lower  court  was  without  jurisdiction  and  that  the  complaint  does  not 
state  a  cause  of  action.  The  judgment  roll  is  sufficient.— Reynolds  v.  Jackson 
County,  422. 

Assignments  of  Error  on  Reporter's  Notes. 

13.  Assignments  of  error  cannot  be  based  on  the  stenographic  notes  of  the 
trial  taken  by  the  reporter  unless  they  are  properly  preserved  in  a  bill  of  excep- 
tions.— Reynolds  v.  Jackson  County,  422. 

Place  of  Filing  Transcript— Terms  of  Court. 

14.  Under  Hill's  Ann.  Laws,  g  2327,  subd.  8,  providing  that  the  transcripts  in 
all  appeals  from  certain  counties  shall  be  filed  at  Pendleton  unless  otherwise  stip- 
ulated, a  transcript  from  one  of  such  counties  filed  at  Salem  after  the  expiration 
of  an  intervening  term  at  Pendleton,  and  not  in  consequence  of  a  stipulation  or 
order,  is  not  filed  at  the  proper  time  or  place,  and  the  appeal  must  be  dismissed: 
Gibbons  v.  Moody,  593. 

Sufficiency  of  Exceptions. 

15.  An  exception  in  gross  to  a  series  of  instructions,  some  of  which  are  cor- 
rect, is  unavailing  on  appeal.— McAlister  v.  Long,  3ti8. 

Rules  of  Court  — Filing  Briefs. 

16.  Appellant,  having  failed  to  file  abstract  or  brief  because  the  same  ques- 
tions were  involved  in  another  case  pending  on  appeal,  may,  on  the  other  case 
being  dismissed,  be  relieved  from  failure  to  file  them  as  required  by  the  rules  of 
court,  and  the  case  be  heard  on  the  briefs  in  the  other  case  and  such  others  as 
either  party  may  file.— Garnsey  v.  County  Court,  201. 

17.  Where  there  has  been  notable  delay  in  filing  briefs  beyond  the  time  lim- 
ited by  the  rules,  and  no  satisfactory  explanation  thereof  is  given,  the  case  will 
be  dismissed.— Blank  v.  Walker.  872;  Reynolds  v.  Jackson  County,  422. 

Who  May  not  Appeal. 

18.  A  plaintiff  whose  complaint  would  not  support  a  judgment  for  him,  and 
the  defect  in  which  has  not  been  waived  or  cured  by  other  pleadings  or  by  ver- 
dict, cannot  complain  of  errors  at  the  trial.— Kimball  v.  Redftcld,  292. 

19.  After  an  administrator  has  been  removed  he  no  longer  has  authority  to 
represent  the  estate,  and  an  appeal  taken  by  him  while  In  office  will  be  dismissed 
unless  his  successor  desires  to  continue  it. — Knight  v.  Hamaker,  154. 

Inconsistent  Instructions. 

20.  Appellant  cannot  complain  of  the  inconsistency  of  different  instructions 
where  the  inconsistency  resulted  from  the  giving  of  Instructions  proffered  by 
him  which  were  not  germane  to  the  issue.— Mullaney  v.  Evans,  831. 
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APPEAL  AND  ERROR— Continued. 

21.  A  defendant  cannot  complain  that  charges  are  contradictory  when  he 
asked  for  them.— State  v.  Branton,  588. 

Special  Charges. 

22.  It  la  not  error  to  refuse  requests  for  special  charges,  the  substance  of  which 
was  given  in  the  general  charge.— State  v.  Branton,  588. 

Instructions  Must  be  Taken  Together— Trial. 

28.  A  Judgment  will  not  be  reversed  because  some  instruction  considered 
alone  may  be  subject  to  criticism  where  the  Instructions  as  a  whole  are  substan- 
tially correct  and  could  not  have  prejudicially  misled  the  Jury.— State  v.  BaxU 
mess,  110. 

Reviewing  Questions  of  Fact. 

24.  Questions  of  fact  decided  in  the  trial  court  cannot  be  reviewed  in  the 
Supreme  Court.— Hutchcraft  v.  Herren,  1. 

25.  A  verdict  will  not  be  disturbed  on  appeal  if  supported  by  the  evidence 
merely  because  the  Appellate  Court  takes  a  different  view  of  the  evidence  than 
the  Jury  took.— First  National  Bank  v.  Fire  Association,  178. 

Harmless  Error. 

26.  Error  in  admitting  incompetent  evidence  as  to  the  value  of  articles  in- 
jured or  destroyed  by  fire  set  by  defendant's  negligence  cannot  be  regarded  as 
harmless  because  competent  evidence  was  subsequently  given  as  to  the  value  of 
some  of  such  articles,  where  the  verdict  is  for  a  gross  sum.  In  such  a  case  there 
is  no  means  of  telling  whether  the  competent  or  incompetent  evidence  decided 
the  Jury. — Townley  v.  Oregon  Railroad  Otmpany,  824. 

27.  The  admission  of  the  testimony  of  a  party  that  she  did  not  sign  a  con- 
tract in  writing,  though  not  material.  Is  not  reversible  error,  where  the  contract 
itself  Is  Introduced  in  evidence  and  discloses  on  Its  face  that  she  did  not  sign  the 
same.— Mullaney  v.  Evans,  331. 

28.  Evidence  tending  to  disprove  the  claim  of  the  party  offering  it  is  harm- 
less, even  though  inadmissible.— Mullaney  v.  Evans,  331. 

29.  In  an  action  for  negligently  causing  death,  a  refusal  to  charge  that  exem- 
plary damages  cannot  be  recovered  is  harmless  where  none  were  asked. — Perham 
v.  Portland  Electric  Company,  451. 

30.  Where  witness  testified  that  he  thought  he  recognized  a  person  whom  he 
had  seen,  error  In  permitting  him  to  name  such  person  was  cured  by  his  subse- 
quent positive  statement  that  he  recognized  the  person.— State  v.  Welch,  33. 

81.  Error,  If  any,  in  refusing  to  permit  a  witness  to  be  examined  concerning 
his  hostility  towards  accused's  relatives  was  cured  where  his  subsequent  cross- 
examination  disclosed  his  condition  of  mind  towards  such  persons.— State  v. 
Welch,  83. 

Misconduct  of  Jury. 

82.  The  fact  that  Jurors  drink  Intoxicating  liquors  during  the  trial  will  not 
invalidate  a  conviction  even  In  a  capital  case,  unless  it  appears  that  such  drink- 
ing probably  affected  their  verdict.— State  v.  Olberman,  65«. 

83.  The  mere  fact  that  the  direction  of  the  court  that  the  J  ury  be  kept  together 
during  the  progress  of  the  trial  has  been  violated  is  not  cause  for  reversal,  if  it 
appears  that  their  verdict  was  not  improperly  Influenced.— State  v.  Olberman,  556. 

Sufficiency  of  Notice  of  Appeal. 

34.  A  notice  of  appeal  which  describes  the  J  udgmen  t  appealed  from  no  further 
than  that  It  was  entered  against  appellant  in  an  action  between  certainparties 
in  a  certain  court  on  a  certain  day  is  not  sufflcien t.— Hamilton  v.  Butler,  870. 

Sufficiency  of  Motion  to  Dismiss  Appeal. 

35.  A  party  asking  the  dismissal  of  an  appeal  by  reason  of  a  technical  defect 
in  the  proof  of  service  of  the  notice  must  specify  definitely  and  with  certainty 
the  point  of  the  irregularity  complained  of. — Hermann  v.  llutcheson,  239. 

Certificate  of  Service  of  Motion. 

88.  A  constable's  return  of  the  service  of  a  notice  of  appeal  Is  insufficient 
where  it  specifies  that  the  service  was  made  within  a  certain  county  and  state, 
but  fails  to  show  that  it  was  made  within  the  constable's  own  precinct.— Her- 
mann v.  Huteheson,  239. 
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Nonsuit. 

37.  The  supreme  court  will  not  review  a  refusal  to  direct  a  verdict  or  a  non- 
suit unless  the  bill  of  exceptions  affirmatively  shows  that  it  contains  all  the  evi- 
dence given  at  the  trial  by  the  party  carrying  the  burden  of  proof.— First  Sa- 
lional  Bank  v.  Fire  Association,  123. 

Bill  of  Exceptions— Pabt  of  Evidence— Presumption. 

38.  When  the  bill  of  exceptions  does  not  contain  all  the  testimony  it  will  be 

J) resumed  that  the  verdict  was  supported  by  the  evidence,  and  that  it  is  accord- 
ng  to  law.— State  v.  Gardner,  149. 

Findings  of  Fact. 

39.  It  is  the  imperative  duty  of  a  law  court  »ua  sponte,  when  hearing  a 
cause  without  a  Jury,  to  make  findings  of  fact  on  all  the  material  issues  pre- 
sented by  the  pleadings,  and  if  this  has  not  been  done  the  case  will  be  reversed. 
—Breding  v.  Williams,  391. 

Pleading. 

40.  Since  an  objection  to  a  complaint  because  it  docs  not  state  a  cause  of 
action  is  never  waived,  it  is  immaterial  whether  a  court  erred  or  was  correct  in 
overruling  a  motion  for  Judgment  non  obstante  after  disposing  of  a  demurrer 
which  raised  the  same  point.— Haryett  v.  Beardsley,  301. 

Accepting  Benefit  of  Decree  as  a  Waiver  of  Right  to  Appeal.. 

41.  Pending  the  hearing  of  a  case  on  its  merits  the  appellate  court  will  not 
make  an  order  allowing  appellant,  without  prejudice  to  his  right  of  appeal,  to 
draw  from  the  clerk  of  the  trial  court  the  money  that  respondent  had  deposited 
there  under  the  decree  appealed  from,  where  the  acceptance  of  the  money  with- 
out such  an  order  would  have  been  a  waiver  of  the  right  to  appeal. — Stemmer  v. 
Scottish  Insurance  Company,  66. 

Remanding  Cause.— Leave  to  Answer. 

42.  Upon  the  remandment  of  a  cause  by  the  appellate  court  for  further  pro- 
ceedings In  the  court  below  It  is  for  the  latter  to  determine  in  the  first  Instance 
whether  a  party  shall  be  given  leave  to  plead  over.— Lieiuillen  v.  Mosgrove,  283. 

APPEARANCE. 

Waiver  of  Service  of  Process  by  General  Appearance. 

One  who  contested  upon  the  merits  a  proceeding  to  locate  a  public  road  can- 
not thereafter  complain  that  there  was  no  sufficient  service  of  a  copy  of  the  order 
appointing  viewers.—  Toivns  v.  Klamath  County,  226. 

APPENDIX  to  Oregon  Code. 

Use  of  Forms  Provided  Therein.    See  State  v.  Lee,  509. 

APPROPRIATION  of  Water. 

Vested  Rights  of  Prior  Appropriators  in  Western  States.   See  Waters,  1,  3. 

ARBITRATION  *\ND  AWARD. 

Waiver  of  Objection  to  Arbitrator. 

1.  Where  a  party  to  an  arbitration  knows  at  the  time  the  other  party  selects 
its  arbitrator  that  he  is  a  nonresident,  a  failure  to  object  will  be  deemed  a  waiver 
of  that  objection.— Stemmer  v.  Scottish  Insurance  (vmjMtny,  65. 

EXPKRIENCE  OF  ARBITRATOR  NO  OBJECTION. 

2.  The  prior  service  of  an  arbitrator  in  a  similar  capacity  does  not  render 
him  incompetent,  or  Invalidate  an  award  In  which  he  joined,  in  the  absence  of 
evidence  showing  that  he  was  prej  udiced.—  Stemmer  v.  Scottish  Insurance  Com- 
pany,  65. 

Conclusiveness  of  Award. 

2.  The  determination  by  appraisers  appointed  by  the  parties  is  final  and  con- 
clusive In  the  absence  of  fraud  or  misconduct  on  their  part,  the  rule  being  that 
an  award  deliberately  and  honestly  made  will  not  be  set  aside  merely  for  an 
excess.—  Stemmer  v.  Scottish  Insurance  Company,  65. 

Inadequacy  of  Award. 

4.    Where  there  is  competent  evidence  to  show  that  the  loss  sustained  by  the 
Insured  upon  a   portion   of  his  property  is  only  about  one-third   the  amount 
claimed,  -an  award  of  arbitrators  which  cuts  his  entire  loss  down  In  about  the 
same  proportion  will  not  be  set  aside  on  the  ground  of  inadequacy.— Stemmer  v 
Scottish  Insurance  Company,  65. 
38  OR.— 39. 
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ARBITRATION  AND  AWARD— Concluded. 

Rejection  of  Testimony  by  Arbitrators. 

5.  While  it  is  a  general  rule  that  If  appraisers  exclude  material  testimony  it 
will  be  fatal  to  the  award,  it  1h  also  true  that  teHtimony  must  be  offered  before  It 
can  be  rejected;  so  that,  where  the  Insured  only  announced  that  he  was  willing 
to  produce  witnesses  on  a  certain  point,  without  actually  offering  them,  it  can- 
not be  said  that  the  arbitrators  rejected  pertinent  testimony. — Stemmer  v.  Scot- 
tish Insurance  Company,  (Jo. 

Secrecy  of  Deliberations. 

0.  Arbitrators  chosen  to  fix  the  amount  of  a  Are  loss  need  not  reveal  their 
estimate  of  loss  upon  the  various  articles  as  they  fix  upon  the  same,  but  may  de- 
fer the  giving  of  such  information  until  the  award  is  made.— Stemmer  v.  Scottish 
Insurance  Company,  65. 

Mistake  of  Law. 

7.  An  honest  error  by  arbitrators  in  applying  the  rules  of  evidence  does  not 
constitute  a  valid  reason  for  setting  aside  the  award.— Stemmer  v.  Scottish  In- 
surance Company,  66. 

Interest  on  the  Award. 

8.  Where  an  insured  sues  to  set  aside  an  award,  he  should  not  be  allowed  in- 
terest until  the  decree  is  entered,  for,  having  rejected  the  award,  there  was  noth- 
ing on  which  to  compute  interest.— Stemmer  v.  Scottish  Insurance  Company,  66. 

ASSESSMENT  of  Taxes. 

Board  of  Equalization— Correction  of  County  Assessments.    See  Tax.,  1,  2. 
Power  of  Courts  to  Correct  Irregular  Assessments.    See  Taxation,  5. 
Harmless  Error  In  Classification.    See  Taxation,  4. 
Power  of  County  Court  to  Change  an  Assessment.    See  Taxation,  7. 

ASSIGNMENT  FOR  CREDITORS. 

Insolvents— Compensation  of  Assignee. 

An  assignee  for  creditors  is  entitled  to  a  reasonable  compensation,  consider- 
ing the  time  and  talent  requircnl  and  the  character  of  the  service  performed,  and 
the  amount  is  to  be  determined  by  the  court,  under  section  S1H0,  Hill's  Ann. 
Laws,  which  authorizes  the  allowance  to  an  assignee  of  such  commissions  as 
may  be  considered  Just.— He  Assignment  of  Woodalt,  382. 

ASSIGNMENTS  OF  ERROR. 

Cannot  be  Predicated  on  Reporter's  Notes  Alone.    See  Appeal,  13. 

ATTACHMENT  AND  GARNISHMENT. 

Liability  of  Garnishee. 

1.  A  purchaser  of  property  under  a  contract  with  the  owner's  agent  is  not 
protected  against  the  claim  of  the  owner  for  the  purchase  price  by  payment  to  a 
creditor  of  the  agent  under  a  garnishment  Judgment,  where  he  knew  of  the 

ElalntiflT's  ownership  of  the  property  and  claim  to  the  purchase  price  in  time  to 
ave  so  stated  in  the  answer  to  the  garnishment,  but  did  not  do  so.— MuUaney  v. 
JSuans,  381. 

Order  Dissolving  Attachment— Appeal. 

2.  An  order  dissolving  an  attachment  is  not  a  final  order  in  the  sense  that  it 
may  be  appealed  from.— Farmer's  Bank  v.  Key,  443. 

Fraudulent  Conveyance— Collateral  Attack. 

3.  One  In  possession  of  certain  chattels  made  a  general  assignment  for  credi- 
tors, and  his  wife,  claiming  to  be  the  owner  of  a  half  interest  in  such  property, 
sued  the  assignee  and  prevailed,  whereupon  the  chattels  were  sold  and  half  the 
proceeds  paid  to  her  attorney  by  an  order  of  court,  after  which  a  Judgment  credi- 
tor of  the  husband  issued  an  execution  and  garnished  the  attorney.  Held,  that 
the  (i  lies t Ion  of  the  wife's  title  to  the  chattels  could  not  be  tried  in  a  legal  forum, 
she  having  been  declared  to  be  the  legal  owner  by  a  Judicial  proceeding,  the 
validity  of  which  is  not  assailed;  the  remedy  must  be  by  a  suit  in  equity.— 
Schneider  v.  Lee,  57S. 

AUSTRALIAN  BALLOT  LAW. 

Duty  of  Secretary  of  State— Certificates  to  County  Clerks.    See  Officers,  2. 
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BANKS  AND  BANKING. 

Notice  to  Cashier. 

Notice  to  the  cashier  of  a  bank  is  notice  to  the  bank,  In  transactions  con- 
ducted by  him  for  it  within  the  scope  of  his  authority,  regardless  of  his  bona  fides 
in  conducting  such  transactions,  where  the  bank  adopts  his  sate— Farmer's 
Bank  v.  Sating,  395. 

BIAS. 
Disqualification  of  Jurors— Fixed  Opinion.    See  Trial,  23. 
Feeling  of  Witness  may  be  Shown.    See  Trial,  14. 

BILLS  OF  EXCEPTIONS. 

Sufficiency  of— Reviewing  Motion  for  Nonsuit.    See  Appeal,  87. 
Not  Necessary  to  Present  Certain  Questions.    See  Appeal,  12. 
Errors  Must  Form  Part  of  the  Bill  of  Exceptions.    See  Appeal,  13. 

BILLS  AND  NOTES. 

Sufficiency  of  Demand  of  Payment. 

Presentment  and  demand  of  payment  made  on  a  receiver  pendente  lite  of  an 
Insolvent  bank  and  notice  of  nonpayment  by  him  are  insufficient  to  bind  an 
lndorser  of  a  negotiable  certificate  of  deposit  issued  by  the  bank  before  its  In- 
solvency.—Jackson  v.  Afclnnis,  529. 

BOARD  OF  EQUALIZATION. 

Jurisdiction  of  State  Board  of  Equalization— Record. 

1.  The  jurisdiction  of  the  state  board  of  equalization,  established  by  laws 
1891  (p.  182),  pertains  only  to  the  equalization  of  the  assessment  of  property  to 
secure  uniformity  in  valuations  between  the  different  counties  of  the  state,  and 
its  functions  are  exercised  in  a  summary  manner.  There  are  no  parties  to  its 
proceedings,  nor  does  it  act  in  rem,  and  a  record  is  not  essential  to  the  establish- 
ment of  Jurisdiction  of  person  or  thing.  So  far  as  county  rolls  are  concerned, 
the  only  record  provided  for  is  a  tabulated  statement  of  the  abstracts  of  the 
county  rolls  prewired  by  the  secretary  of  the  board.  It  is  not  necessary  that  the 
rolls  themselves  be  before  the  board  or  even  on  file  in  the  office  of  the  secretary  of 
state. — Dayton  v,  Board  of  Equalization,  131. 

Character  of  State  Board. 

2.  The  state  board  of  equalization  has  revisory  but  not  appellate  powers :  it 
is  merely  part  of  the  machinery  for  equalizing  taxes  between  the  various  coun- 
ties.— Dayton  v.  Board  of  Equalization,  131. 

Absence  of  County  Rolls. 

3.  It  was  merely  a  harmless  irregularity  that  the  board  of  equalization  did 
not  have  before  it  the  certified  copy  of  the  assessment  mil  of  one  county,  where 
the  record  of  the  board  shows  that  it  acted  upon  an  abstract  of  such  county's 
roll,  and  that  it  actually  equalized  the  assessments  of  such  county,  together  with 
all  the  other  counties. —  Dayton  v.  Board  of  Equalization,  131. 

Irregular  Classification— Harmless  Error. 

4.  Although  the  statute  (Hill's  Ann.  Laws,  §?  2770  and  277B)  divides  real  prop- 
erty Into  only  two  classes  for  the  purposes  of  taxation,  viz.,  platted  and  rural 
land,  It  is  not  a  fatal  irregularity  In  tlie  county  assessment  rolls  If  the  former 
class  Is  subdivided  into  "  lots  "  and  "  Improvements  on  lots."  The  state  equaliza- 
tion board  may  properly  add  the  two  sets  of  values,  making  thereby  a  single  class 
of  the  kind  indicated  by  the  statute,  and  then  equalize  it.— Dayton  v.  Board  of 
E(jualization,  131. 

Power  of  State  Board  to  Correct  County  Assessments. 

5.  The  state  board  of  equalization  has  no  power  to  correct  errors  of  county 
assessors  or  county  boards  of  equalization :  its  functions  are  exercised  entirely  in 
adjusting  the  relative  rights  of  counties.— Dayton  v.  Board  of  Equalization,  13i. 

Power  of  Courts  to  Correct  Assessments— Writ  of  Review. 

6.  The  courts  cannot,  upon  a  writ  of  review  from  the  action  of  the  state  board 
of  equalization,  correct  errors  and  irregularities  of  the  assessors  or  county  boards 
in  making  up  their  assessment  rolls. — Dayton  v.  Board  of  Equalization,  132. 
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BOARD  OF  EQUALISATION— Concluded. 

Equality  of  Taxation  Requires  Uniformity  of  Classification. 

7.  To  enable  the  state  board  of  equalization  to  secure  proportional  or  uni- 
form values  among  all  tbe  counties  in  the  state,  as  contemplated  by  the  Oregon 
statutes,  there  must  be  uniformity  of  classification;  and  the  board  has  no  author* 
ity  to  increase  the  assessment  upon  a  particular  class  of  personal  property  in  one 
county  where  the  asssessment  roll  of  another  county  does  not  recognize  such 
particular  class.— Dayton  v.  Board  of  Equalization,  132. 

BOND  FOR  DEED. 

Forclosure  of  is  Without  Sale  or  Redemption.    See  Equity,  4. 

BOUNDARIES. 

The  meander  line  run  by  a  surveyor  on  the  ground  inside  of  the  bank  of  a 
stream  should  be  taken  as  the  boundary  of  the  Tots  surveyed  where  there  Is  a 
wide  and  material  divergence  between  such  meander  line  and  the  bank.—  Barn- 
hart  v.  Ehrharty  'Hi. 

BRIDGES. 

Expense  of  Building  and  Repairing  Bridges  is  Voluntary.  See  Counties,  9. 

BRIEFS 

Dismissing  Appeal  for  Failure  to  File.    See  Rules  of  Court. 

BUILDING. 

Personal  Property. 

It  is  error  to  nonsuit  plaintiff  in  an  action  for  conversion  of  a  building  upon 
the  ground  that  his  evidence  shows  the  building  to  be  real  and  not  personal 
property,  where  the  defendant  claims  the  building  by  virtue  of  a  levy  upon  it  as 
personal  property  under  attachment,  and  the  evidence  merely  shows  that  it  was 
erected  by  one  person  upon  land  of  another  under  an  agreement  giving  the 
former  the  right  to  remove  it.—  Wheeler  v.  McFerron,  22. 

CARNAL  KNOWLEDGE. 

By  Boy  Under  Sixteen  Years  of  Age  With  Any  Female.    Sec  Crim.  Law,  33. 

CASES  FROM  THE  OREGON  REPORTS  Applied,  Approved,  Cited,  Distin- 
guished, Followed  and  Overruled  In  this  Volume.    See  Oregon  Cases. 

CASHIER. 

When  Notice  to  Cashier  is  Notice  to  his  Bank.    See  Banks. 

CERTIFICATE. 

Of  Service  of  Writ  Must  Show  Venue.    See  Sheriffs. 

Of  Service  of  Process  Is  Only  Prima  Facie  Correct.    See  Sheriffs. 

Of  Secretary  of  State  Under  Australian  Ballot  Law.    See  Officers,  2. 

CHARGING  JURY. 

Requests  for  Special  Charges— Refusal.    See  Trial,  7. 
Charge  Must  be  Considered  as  a  Whole.    See  Trial,  4. 

CHARTERS  OF  CITIES. 

Portland,  Charter  of.— Ex  parte  McGee,  165. 

CHATTEL  MORTGAGES. 

Accounting  for  Mortgaged  Property. 

A  chattel  mortgagee  whose  mortgage  authorizes  him  to  take  possession  of 
the  mortgaged  property  at  any  time  he  deems  himself  insecure  who  takes  posses- 
sion of  the  same  before"  the  maturity  of  the  note  secured  by  the  mortgage,  must 
account  therefor  at  the  value  of  such  property  when  he  takes  possession.— Lomax 
v.  Walk,  385. 

CHATTELS. 

Effect  of  Reserving  Title  Until  Price  is  Paid.    See  Sales. 
Building  May  be  Real  or  Chattel  Property.    See  Building. 
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CIRCUIT  COURTS. 

Proceedings  on  Appeal  From  Order  Distributing  Estate.    See  Courts. 

CITIES.    Same  as  Municipal  Corporations. 

CLAIM  AND  DELIVERY.    Same  as  Replevin. 

CO-CONSPIRATORS. 

Indictment  of  as  Principals— Constitutional  Right.    See  Criminal  Law,  13. 
Declarations  of  as  Evidence  Against  Absentee.    See  Criminal  Law,  39. 

CODE  CITATIONS.    Same  as  Statutes  of  Oregon. 

COLLATERAL  ATTACK. 

On  Jurisdiction  of  County  Court  in  Opening  Road.    See  Highways,  8. 
On  Fraudulent  Sale  In  Probate  Proceeding.    See  Judgments,  4. 
Adjudicated  Title  is  Conclusive  Against  Garnishment.    See  Attach.,  3. 

COMMON  LAW. 
Appeal  From  Adjudication  of  Former  Acquittal.    See  Criminal  Law,  35. 

COMPENSATION. 
Of  Assignee  for  Creditors  is  Discretionary.    Stee  Assignment  for  Creditors. 

COMPETENCY. 

Of  Expert  and  Opinion  Evidence  Discussed.    See  Evidence,  1, 9. 
Of  Evidence  on  Admitted  Facts  to  Show  Motive.    See  Evidence,  11. 

COMPOUNDING  CRIME. 

Subsequent  Arrest  of  the  Criminal  as  a  Defense.    See  Criminal  Law,  2. 
Order  of  a  Superior  is  not  a  Defense.    See  Criminal  Law,  3. 

CONDITIONAL  SALES. 
Effect  of  Reserving  Title  —  Rights  of  Purchaser.    See  Sales. 

CONSPIRATOR. 

Indictment  of — Nature  and  Cause  of  Accusation.    Sec  Criminal  Law,  13. 
Declarations  of  as  Evidence  Against  Absentee.    See  Criminal  Law,  39. 

CONSTABLES. 

Return  of  Service  Must  Show  Precinct  Where  Made.    See  Sheriffs,  1. 

CONSTITUTION  OF  OREGON. 

tt*v  1 1  J  Mate  v.  Ilinkle,  97. 
oec.  n  ^  stfltff  y   Branton,  533. 

Sec.  12  State  v.  Bart  mem.  121. 

««•.  iu  J  Town*  v.  Klamath  County,  225. 

nee.  is  j  fffu/iican  v.  Cline,  2«1. 

t  Sec.  32  Dayton  v.  Board  of  tt/ualization,  14*. 

Article  IX.        Sec.    1  Dayton  v.  Hoard  of  JCrjualization.  11H. 

Article  XI.        Sec.  10  Municipal  Security  (\>mpany  v.  Baker  County,  338,  339. 

CONSTITUTION  OF  UNITED  STATES. 

illHn,nYTY      <aM     if   Towns  v.  Klamath  County ,225.    U.  S.  Constitution. 
Article  A  J  A.     »ec.    l  j  guM^n  v.  Cline,  261. 

CONSTITUTIONAL  LAW. 

County  Indebtedness  Prohibited  by  Constitution. 

1.  The  prohibition  against  counties  contracting  indebtedness  above  a  speci- 
fied amount,  under  Art.  XI,  §  10  of  the  constitution,  applies  only  to  such  debts 
and  liabilities  as  they  may  voluntarily  incur  or  create,  and  not  to  those  that  are 
thrust  upon  them  by  operation  of  law  and  which  they  are  powerless  to  prevent. 
— Municipal  Security  Company  v.  Baker  Oninty,  338. 
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CONSTITUTIONAL  LAW-Concluded. 

Counties— Rule  for  Applying  Law  Against  Debts. 

2.  The  taxpayers  should  have  the  benefit  of  the  doubt  and  be  protected  by 
the  constitutional  prohibition  against  voluntary  Indebtedness,  where  it  is  not 
entirely  certain  that  the  obligation  had  to  be  incurred— in  other  words,  there 
should  be  a  clear  warrant  of  law  for  every  county  expenditure,  or  it  will  be  a 
voluntary  Indebtedness.— Municipal  Security  Company  v.  Baker  Cbunty,  338. 

Road  Condemnation  Proceedings.— Public  Use. 

3.  In  considering  statutes  providing  for  taking  private  property  for  roads, 
the  test  of  constitutionality  is  the  use  to  which  the  road  will  be  subject— if  it  is 
open  for  the  public  to  use,  the  statute  is  valid,  but  It  is  otherwise  if  it  is  for  the 
excluslve^use  of  the  petitioner.—  Town*  v.  Klamath  (hunty,  226. 

4.  Sections  4075-4079,  Hill's  Ann.  Laws,  providing  for  locating  a  county  road 
from  residences  not  reached  by  a  convenient  road  to  some  other  public  road,  are 
not  unconstitutional  as  condemning  private  property  for  private  use,  since  the 
road  when  open  will  be  at  the  disposal  of  the  entire  public— Sullivan  v.  Cline,  280. 

Establishing  Highways  — Notice. 

5.  The  constitutional  rights  of  a  non-consenting  landowner  are  not  infringed 
because  he  had  no  prior  notice  of  an  Intended  application  for  the  laying  out  of  a 
public  road,  but  It  Is  sufficient  if  he  has  subsequent  notice  and  is  afforded  an 
opportunity  at  some  stage  of  the  proceedings  to  be  heard  on  the  question  of 
compensation  for  his  land  sought  to  be  taken.— Towns  v.  Klamath  County,  226. 

0.  Sections  4075-1079,  Hill's  Ann.  Laws,  providing  for  the  establishment  of 
roads  of  public  easement  to  private  residences  by  condemning  private  property 
therefor,  are  not  Invalid  because  they  made  no  provision  for  notice  to  a  non-con- 
senting landlord  of  the  Intended  application  for  a  road,  since  at  a  subsequent 
stage  of  the  proceedings  he  may  appeal  from  the  award  of  damages  to  a  court  of 
general  Jurisdiction.— Sullivan  v.  dine,  260. 

Constitutional  Right  or  Accused  — Indictment. 

7.  The  guaranty  to  an  accused  person  by  the  Oregon  constitution,  article  I, 
§  11,  of  the  right  to  demand  the  nature  and  cause  of  the  accusation  against  him  is 
not  infringed  by  charging  an  accessory  before  a  crime  as  though  he  had  directly 
committed  the  criminal  act.—State  v.  BranUm,  533. 

CONSTRUCTIVE  TRUSTS. 

Trusts  Ex  Maleficlo— Statute  of  Frauds.    See  Trusts. 

CONTRACTS. 

Assuming  Payment  of  Mortgage. 

1.  One  who  accepts  a  conveyance  of  lands  In  which  it  is  provided  that  the 
grantee  shall  assume  the  payment  of  a  lien  on  such  land  makes  the  debt  his  own 
as  though  he  had  originally  executed  it.— Farmer's  National  Bank  v.  Gates,  338. 

Ratification  by  Part  Payment. 

2.  A  contract  irregularly  made  by  part  of  a  set  of  school  directors  is  ratified 
so  as  to  be  binding  upon  the  school  district  by  the  payment  of  the  salary  for  part 
of  the  term  with  the  approval  and  acquiescence  of  the  board.—  Graham  v.  *Sr/*«o/ 
District,  21M. 

Municipal  Corporations— Construction  of  Contract. 

3.  Under  an  ordinance  providing  that  a  paving  contractor  shall  give  a  bond 
to  the  city  in  an  amount  equal  to  the  contract  price  of  the  improvement,  condi- 
tioned that  he  shall  perform  the  contract  according  to  specifications,  and  also 
give  a  bond  equal  to  2-">  percent,  of  the  contract  price,  conditioned  that  for  the 
period  of  five  years  from  the  date  of  Its  completion  he  will  keep  the  pavement  In 
repair  by  immediately,  upon  proper  notice,  repairing  at  his  own  cost  and  ex- 
pense any  Injuries  or  worn-out  places  or  other  defects  due  to  traffic,  oron  account 
of  disintegration  or  decay,  or  in  any  manner  attributable  to  defective  materials 
or  workmanship,  a  bond  given  by  a  contractor  under  the  latter  part  of  the  ordi- 
nance Is  an  undertaking  to  maintain  the  pavement  In  repair  for  a  designated 
period  of  time,  and  not  a  guaranty  that  the  work  will  be  done  and  the  materials 
furnished  according  to  the  contract.— /Portland  v.  Bituminous  Paving  Co,,  307. 
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CONTRACIH—Concluded. 

Construction  of  Contract— Lease. 

4.  A  contract  by  which  one  person  is  to  rent  certain  premises,  advance  and 
pay  the  rent  therefor,  furnish  necessary  grain  to  seed  the  same,  advance  the 
money  for  harvesting  the  crops  and  the  sacks  for  the  same,  and  a  second  person 
is  to  cultivate  the  land  and  care  for  the  crop  produced  until  ready  for  harvest- 
ing, furnish  the  necessary  assistance  in  harvesting,  and  out  of  the  proceeds  aris- 
ing therefrom  repay  the  former  all  money  advanced  for  harvesting,  sacking  and 
marketing  the  crop  and  for  rent  of  the  premises,  and  also  a  debt  due  from  him  to 
such  former  person,  entitles  the  husbandman  to  any  surplus  remaining  after 
making  such  payments,  although  the  contract  is  silent  in  regard  thereto.  Con- 
sidered in  its  entirety,  the  contract  is  one  of  leasing.— Ila rgett  v.  Reardxley,  301. 

Statute  of  Frauds. 

5.  A  memorandum  signed  by  two  parties  reciting  an  agreement  by  the  party 
of  the  first  part  to  deliver  certain  pasture  land  to  the  party  of  the  second  part, 
and  an  agreement  by  the  latter  that  the  party  of  the  tlrst  part  can  have  the  use  of 
a  certain  other  pasture,  is  not  Invalid  on  the  ground  that  It  Is  merely  an  unac- 
cepted offer  by  the  party  of  the  first  part.  By  signing  it,  both  parties  became 
bound  by  its  terms  to  give  and  take  as  therein  provided.—  Stubolefield  v.  Imb- 
ler,  44«. 

CONVEYANCE. 

Meaning  of  "Point "—Courses  — Construction  of  Deed  — Rejecting  Part  of 
Description.    See  Deeds. 

CORPORATIONS.    See  Municipal  Corporations. 

COSTS. 

Tender  in  Foreclosure  Case. 

1.  A  failure  of  a  vendor  to  make  a  tender  of  performance  before  Instituting 
suit  to  foreclose  the  equitable  interest  of  the  vendee  under  a  bond  can  only  affect 
the  question  of  costs;  and,  if  such  failure  is  not  made  a  defense,  the  costs  should 
abide  the  result.—  Security  Saving*  Company  v  Mackenzie,  209. 

Witness*  Fees  and  Mileage. 

2.  A  party  who  is  entitled  to  his  costs  may  recover  as  disbursements  the 
mileage  and  per  diem  of  a  material  witness,  residing  in  the  state,  who  attended 
the  trial  at  his  request,  but  without  having  been  served  with  a  subpoena.—  Per- 
ham  v.  Portland  Eltctric  Company,  461. 

COTENANCY  in  Crops.    See  Landlord  and  Tenant. 

COUNTERCLAIM. 

A  counterclaim  for  unliquidated  damages  In  an  action  on  a  note  does  not 
cut  off  the  running  of  interest  on  the  note  from  the  time  such  counterclaim 
accrued,  but  only  trom  the  verdict,  except  where  the  damages  are  previously 
liquidated  by  the  confession  or  default  of  plaintiff.— Smith  v.  Turner,  379. 

COUNTIES  AND  COUNTY  INDEBTEDNESS.    See  also  Courts,  1,  2, 8, 9, 11. 

Prohibited  County  Indebtedness— Construction  of  Constitution. 

1.  The  prohibition  against  counties  contracting  indebtedness  above  a  speci- 
fied amount,  under  Art.  XI,  $  10  of  the  constitution,  applies  only  to  such  debts 
and  liabilities  as  they  may  voluntarily  Incur  or  create,  and  not  to  those  that  are 
thrust  upon  them  by  operation  of  law  and  which  they  are  powerless  to  prevent. 
—Municipal  Security  Company  v.  Iiaker  County,  338. 

Rule  for  Applying  Law  Against  Debts. 

2.  The  taxpayers  should  have  the  benefit  of  the  doubt  and  be  protected  by 
the  constitutional  prohibition  against  voluntary  indebtedness,  where  It  Is  not 
entirely  certain  that  the  obligation  had  to  be  Incurred— in  other  words  there 
should  be  a  clear  warrant  of  law  for  every  county  expenditure,  or  It  will  be  a  vol- 
untary Indebtedness.— Municipal  Security  Company  v.  Baker  (\mnty,  838. 

Voluntary  Debt— Shelving  for  Vault— Insurance. 

8.  A  county  Is  not  by  law  obligated  to  provide  shelving  or  boxing  for  the 
vaults  where  its  records  are  kept,  nor  is  it  compelled  to  Insure  its  property:  and 
Indebtedness  incurred  for  either  of  these  purposes  is  entirely  voluntary. — Munici- 
pal Security  Company  v.  Baker  County,  889. 


616  County  Courts. 

COUNTIES  AND  COUNTY  INDEBTEDNESS— CONCLUDED. 

Expenses  of  County  Buildings. 

4.  Under  Hill's  Ann.  Laws,  g  896,  subd.  1.  the  expense  of  erecting  or  repairing 
necessary  county  buildings  is  not  an  obligation  imposed  on  the  county  by  oper- 
ation of  law.— Municipal  Security  Company  v.  Baker  County,  339. 

Purchase  of  Toll  Roads— Payment  of  Scalp  Bounties. 

5.  It  is  not  necessary  to  the  performance  of  its  corporate  functions  that  a 
county  shall  buy  toll  roads  or  pay  a  bounty  for  scalps,  and  any  indebtedness  in- 
curred for  such  purposes  is  purely  voluntary.— Muntcijml  Security  Company  v. 
Baker  County,  339. 

Purchase  of  Poor  Farm  is  Voluntary. 

6.  County  warrants  representing  the  purchase  of  a  poor  farm  are  within  the 

Srohibition  of  the  Const.,  Art.  XI,  1 10,  against  counties  voluntarily  creating  In- 
ebtcdness  beyond  a  specified  amount.— Municipal  Security  Company  v.  Baker 
County,  339. 

Expenses  of  Re-indexing  and  Replatting  Records. 

7.  Under  a  statute  that  a  certain  officer  should  receive  for  certain  work  "  such 
compensation  as  the  county  ludge  and  county  commissioner  may  deem  suf- 
ficient" It  is  discretionary  with  the  officials  to  order  such  work  done  or  leave  it 
undone,  and  the  expense,  if  it  is  done.  Is  wholly  voluntary,  under  the  inhibition 
of  the  Constitution,  Article  XI,  g  10.— Municipal  Security  Company  v.  Baker 
County,  339. 

Expert  Examination  of  Books  of  Public  Officers. 

8.  Warrants  Issued  for  posting  up  public  records  that  are  behind  and  for 
experting  books  of  the  county  officers  are  necessary  expenses  of  conducting  a 
county  imposed  by  law.— Municipal  Security  Company  v.  Baker  County,  330. 

Bridges. 

9.  An  Indebtedness  incurred  by  a  county  in  constructing  or  repairing  bridges 
is  a  voluntary  obligation,  within  the  prohibition  against  county  indebtedness 
contained  in  the  constitution,  Art.  XI,  \  10,  for  Hill's  Ann.  Laws,  f  4140  distinctly 
provides  that  county  courts  "  may  *  *  *  in  their  discretion  "  expend  public 
funds  for  bridges. — Municipal  Security  (Company  v.  Baker  County,  339. 

Warrants  for  More  Than  the  Indebtedness. 

10.  County  warrants  are  void  where  a  percentage  is  added  to  the  amount  due 
in  order  to  bring  the  warrants  to  a  cash  basis  in  the  market. — Muntcijml  Security 
Company  v.  Baker  County,  339. 

Appropriation  of  Current  Revenues  to  Voluntary  Indebtedness. 

■ 

11.  Unappropriated  current  revenues  of  a  county,  including  those  which  are 
past  due  and  uncollected,  cannot  be  anticipated  by  voluntary  indebtedness  of 
the  county,  especially  where  the  county  is  otherwise  largely  indebted  for  ordinary 
current  expenses.— Municipal  Security  (Mmpany  v.  Bakt-r  County,  339. 

Payment  of  Unlawful  Indebtedness  Not  an  Estoppel  — Agency*. 

12.  The  payment  by  the  county  authorities  of  warrants  Issued  for  unlawful 
claims,  with  full  knowledge  of  that  fact,  does  not  estop  taxpayers  or  the  county 
from  asserting  the  invalidity  of  other  outstanding  claims  of  the  same  nature, 
for  no  county  agent  or  official  could  ratify  an  act  that  he  could  not  have  done 
originally.— Municipal  Security  Company  v.  Baker  County,  339. 

Estoppel  by  Receiving  Benefit. 

13.  The  fact  that  a  county  has  received  benefits  thereby  does  not  preclude  It 
from  asserting  the  unlawfulness  of  warrants  Issued  for  voluntary  obligations  In 
excess  of  the  constitutional  limit.— Municipal  Security  Company  v.  Baker  Lhunty, 

Estoppel  by  Apportionment  of  Debt. 

14.  Where  no  question  of  the  constitutionality  of  warrants  representing  a 
county  Indebtedness  was  determined  by  commissioners  appointed  to  apportion 
indebtedness  between  two  counties,  neither  the  counties  nor  their  taxpayers 
are  precluded  from  asserting  the  invalidity  of  such  warrants  as  having  been 
issued  in  excess  of  the  constitutional  limitation.— Municipal  Security  Company  v. 
Baker  County,  339. 

COUNTY  COURTS. 

Presumption  of  Regularity  in  Opening  Roads.    Sec  Highways,  4. 
Proceeding  in  Opening  Public  Roads.    See  Highways,  5,  9, 10. 
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county  r0ad8. 

Description  In  Petition  for  Private  Hoad.    See  Highways,  1,  8. 
COURSES  AND  DISTANCES. 
Description — Sufficiency  —  Definition  of  "Point."    See  Deeds. 

COURT8. 

Power  of  Circuit  Court  on  Appeal  From  County  Court. 

1.  On  an  appeal  to  the  circuit  court  from  a  decree  of  a  county  court  the  cause 
is  to  be  tried  and  finally  settled— it  may  be  remitted  for  further  proceedings  as 
directed,  but  not  for  a  new  trial.— Re  PlunketVs  Estate,  414. 

2.  Where  a  record  on  appeal  from  a  county  court  to  the  circuit  court  fails  to 
show  all  the  evidence  given  at  the  trial,  or  the  Jurisdictional  papers,  the  circuit 
court  cannot  do  otherwise  than  dismiss  the  appeal  for  lack  of  jurisdiction.  The 
fact  that  the  parties  appear,  and  the  cause  is  thereupoti  determined,  does  not  cure 
the  defect.— Re  PlunketVs  Estate,  414. 

Trial— Power  of  Court  to  Control  Testimony. 

8.  Under  the  funeral  power  to  control  the  conduct  of  a  case  a  Judge  may  sua 
sponte  withdraw  improper  testimony  from  consideration  by  the  Jury,  or  may 
limit  its  application,  particularly  where  counsel  were  notified  on  offering  the 
testimony  that  such  a  ruling  might  be  made  at  the  conclusion  of  the  trial.— First 
National  Bank  v.  Home  Insurance  Company,  234. 

Courts— Control  Over  Medical  Board. 

4.  The  proceedings  of  a  board  of  medical  examiners  In  refusing  a  license  to 
practice  to  one  applying  therefor  cannot,  after  such  board  has  become  functus 
officio,  be  revised  by  the  courts  where  no  proceeding  was  taken  at  the  time  to  com- 
pel the  board  by  mandamus  to  act.— J/mer  v.  Medical  Hoard,  5. 

Collateral  Attack  on  Highway  Proceedings. 

5.  An  action  for  trespass  on  plaintiff's  premises  defended  on  the  ground  that 
defendant  entered  on  an  established  public  road  by  authority  of  the  road  super- 
visor is  a  collateral  attack  on  the  proceeding,  establishing  the  road,  and  the  only 
question  which  can  be  considered  is  that  of  the  Jurisdiction  of  the  county  court 
in  the  establishment  of  the  road.— tfivcek  v.  Jorarnxm,  270. 

Remanding  Cause  From  Supreme  Court— Leave  to  Answer. 

6.  Upon  the  remandment  of  a  cause  by  the  appellate  court  for  further  pro- 
ceedings In  the  court  below  it  is  for  the  latter  to  determine  in  the  first  instance 
whether  a  party  shall  be  given  leave  to  plead  ovar.—Lieuallen  v.  Mosgrove,  283. 

Correction  of  Assessments  by  Writ  of  Review. 

7.  The  courts  cannot,  by  a  writ  of  review  from  the  action  of  the  state  board 
of  equalization,  correct  errors  or  irregularities  of  assessment  committed  by  the 
different  county  assessors  in  making  up  their  rolls.— Dayton  v.  Hoard  of  Etjual- 
ization,  131. 

Review  to  Probate  Courts. 

H.  A  county  court  sitting  for  the  transaction  of  probate  business  is  an  "  Infe- 
rior court"  whose  proceedings  may  be  examined  by  a  writ  of  review  under  Hill's 
Ann.  Laws,  \  .185  as  amended  (Laws  1K89,  IXi). -—(Mrnsey  v.  (hunty  (httrt,  201. 

9.  A  writ  of  review  will  not  lie  to  revise  the  action  of  a  probate  court  in 
passing  on  a  claim  presented  against  an  estate,  provided  the  proceedings  are  in 
due  form.— Garnsty  v.  (\junty  (hurt,  202. 

Power  of  Secretary  of  the  Interior— Indian  Public  Lands. 

10.  A  provision  In  a  lease  of  allotted  Indian  lands  that  on  the  occurrence  of 
certain  contingencies  the  lease  shall  terminate  and  the  lessor  have  a  right  to  re- 
enter, does  not  authorize  the  Secretary  of  the  Interior  to  determine  whether  such 
contingencies  have  happened— that  question  Is  Judicial  and  not  executive.— Man- 
grove v.  Harper,  253. 

Power  of  County  Court  Over  Assessment  Roll. 

11.  In  the  matter  of  assessing  property  the  county  court  has  only  power  to 
complete  the  matters  left,  unfinished  by  the  board  or  equalization,— it  cannot, 
for  example,  change  an  assessment  of  Its  own  motion  after  the  board  has  ad- 
journed.— French  v.  Harney  County,  41S. 

Departments  of  Circuit  Court. 

12.  The  provision  of  laws,  1S93,  p.  fi3,  dividing  the  third  Judicial  district  into 
two  departments,  is  directory  only.— State  v.  Gardner,  140. 
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CRIMINAL  LAW  AND  EVIDENCE. 

I.    Criminal  Law,  1-35.  * 

II.    Criminal  Evidence,  86-43. 

Jurisdiction  of  Circuit  Court. 

1.  The  provision  of  laws,  1893,  p.  H8,  dividing  the  third  Judiclal'district  into 
two  departments,  is  directory  only,  and  under  the  clause  permitting  any  busi- 
ness of  the  court  to  be  done  in  either  department  in  which  either  judge  may  act 
the  Judge  of  department  No.  1  may  preside  in  a  criminal  proceeding,  although 
the  act  provides  that  criminal  proceedings  shall  be  heard  and  determined  in  de- 
partment No.  2.—  State  v.  Gardner,  149. 

Compounding  Crime— Defenses. 

2.  One  charged  with  compounding  and  agreeing  to  conceal  a  crime  for  a  con- 
sideration (Hill's  Ann.  Laws,  g  1839)  cannot  set  up  as  a  defense  that  he  subse- 
quently arrested  and  prosecuted  the  person  whom  he  had  agreed  to  protect. — 
Stute  v.  Ash,  86. 

3.  An  officer  of  the  law  who  agreed  for  a  reward  to  compound  a  crime  and 
not  to  prosecute  the  guilty  parties  cannot  escape  responsibility  for  his  conduct 
by  showing  that  he  acted  unger  the  direction  of  his  superior  officer  and  gave 
him  the  entire  consideration.—  State  v.  Ash,  86. 

Remarks  of  Prosecuting  Attorney. 

4.  Where,  on  a  trial  for  larceny,  a  person  already  convicted  of  the  same  theft 
Is  introduced  by  the  state,  and  refuses  to  testify,  it  is  reversible  error  for  the 
prosecuting  attorney,  where  there  was  nothing  to  show  any  understanding  be- 
tween the  witness  and  the  defendant,  to  argue  to  the  Jury  that  the  guilt  of  the 
accused  was  to  be  inferred  from  the  refusal  of  the  witness  to  testify—  Stale  v. 
Harper,  524. 

Venue— Evidence  of  Location. 

5.  The  exact  location  of  the  boundary  line  between  two  counties  is  imma- 
terial upon  the  question  whether  a  crime  was  committed  In  the  county  in  which 
the  indictment  was  found,  where  any  location  of  the  boundary  line  that  is 
claimed  would  place  the  scene  of  the  crime  in  the  county  in  which  the  indict- 
ment was  found.—  State  v.  Branton,  633. 

Imprisonment  for  Failure  to  Pay  Fine. 

6.  Under  sections  2131  and  1408,  Hill's  Ann.  Laws,  giving  to  a  Justice  of  the 
peace  the  same  power  as  to  tines  and  Imprisonments  that  is  possessed  by  the 
circuit  courts  and  prescribing  how  a  Judgment  of  fine  in  the  latter  court  must 
be  executed,  a  Justice  of  the  peace  may  order  a  defendant  imprisoned  if  his  fine 
is  not  paid  —  Ex  parte  McGev,  165. 

7.  A  provision  in  a  city  charter  limiting  punishment  by  imprisonment  to 
ninety  days  does  not  affect  the  right  of  the  municipal  Judge  to  inflict  a  flue,  the 
working  out  of  which  under  the  general  statutes  will  keep  the  offender  in  con- 
finement longer  than  the  prescribed  limit,  since  in  the  latter  case  he  is  only  pay- 
ing a  fine,  while  in  the  other  case  he  is  being  Imprisoned  as  a  punishment.— Bz 
parte  Me  Gee,  165. 

Conviction  of  Accomplice  as  a  Defense. 

8.  The  conviction  of  one  person  charged  as  principal  in  the  commission  of  a 
crime  does  not  operate  as  an  acquittal  of  another  separately  charged  as  principal 
in  the  commission  of  the  same  crime.— State  v.  Branton,  533. 

Former  Jeopardy. 

9.  Acquittal  of  a  charge  of  malicious  destruction  of  personal  property  of 
another,  under  Hill's  Ann.  Laws,  g  1779,  is  no  bar  to  a  prosecution  for  the  illegal 
disinterment  of  a  human  body  or  the  remains  thereof,  under  section  1875,  though 
the  former  prosecution  related  to  the  casket  in  which  the  body  was  inclosed.— 
State  v.  Mayone,  570. 

Time  for  Objecting  to  Grand  Jury. 

10.  An  objection  t  hat  some  members  of  a  grand  J  ury  were  irregularly  selected 
must  be  made  before  plea.— Stole  v.  Witt,  594. 

Effect  of  Irregular  Organization  of  Grand  Jury. 

11.  The  fact  that  a  grand  Jury  or  one  of  its  members  is  Irregularly  chosen 
under  a  valid  law  does  not  render  its  proceedings  void.— Stat*  v.  Witt,  594. 
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CRIMINAL  LAW  AND  EVIDENCE— Continued. 
Motion  to  Set  Aside  Indictment. 

12.  A  defendant  who  resorts  to  a  demurrer  without  filing  a  motion  to  set 
aside  the  indictment  Is  thereafter  precluded  from  making  the  objection  for  which 
his  motion  is  otherwise  appropriate.  Under  the  statutes  of  this  state  such  a 
motion  must  be  made  within  the  time  after  arraignment  allowed  to  plead,  al- 
though the  argument  may  be  postponed  till  a  later  time.— State  v.  Smith,  483. 

Indictment  — Nature  and  Cause  of  Accusation. 

13.  The  guaranty  to  an  accused  person  by  the  Oregon  constitution,  article  I, 
1 11,  of  the  right  to  demand  the  nature  and  cause  of  the  accusation  against  him  is 
not  infringed  by  charging  an  accessory  before  a  crime  as  though  he  had  directly 
committed  the  criminal  act.— State  v.  liranton,  533. 

Indictment  —  Duplicity. 

14.  An  indictment  which  In  the  same  count  charges  the  defendant  as  an  ac- 
cessory before  the  fact  in  the  crime  of  murder,  for  which,  under  Hill's  Ann. 
Laws,  23  1289, 1729  and  2011,  he  may  be  found  guilty  as  a  principal  and  punished 
with  death,  and  also  as  an  accessory  after  the  fact,  the  punishment  foriwhich, 
under  sections  1290,  2012,  2014,  is  imprisonment  In  the  penitentiary,  is  bad  for 
duplicity.—  State  v.  Ilinkle,  93. 

15.  An  indictment  charging  that  defendant,  being  a  male  person  over  six- 
teen years  of  age,  did  forcibly  ravish  and  have  carnal  sexual  intercourse  with  a 
specified  female  child  under  sixteen  years  of  age,  charges  common  law  as  well 
as  statutory  rape,  and  is  open  to  an  objection  for  duplicity,  which,  however,  is 
waived  by  failure  to  demur.— State  v.  f^ee,  506. 

Duplicity  — Waiver  of  Objection. 

16.  Error  in  overruling  a  demurrer  to  an  indictment  for  duplicity  is  not 
waived  by  a  plea  of  not  guilty  or  cured  by  a  Judgment  of  conviction.— State  v. 
Hinkle,  93. 

Aider  by  Verdict. 

17.  After  a  conviction  on  evidence  of  a  forcible  ravishment  the  allegations  as 
to  age  will  be  rejected,  the  charge  being  complete  without  them.— State  v.  Lee,  500. 

Disqualification  of  Jurors  for  Bias.. 

IS.  The  fact  that  proposed  iurors  stated  on  their  voir  dire  that  they  had  read 
an  account  of  the  Inquest  held  over  the  body  of  the  person  for  whose  murder 
defendant  was  on  trial,  which  purported  to  give  the  testimony  of  witnesses  be- 
fore the  coroner's  Jury,  and  the  verdict  of  such  Jury,  and  that  they  had  heard  the 
matter  discussed,  and,  from  what  they  had  read  and  heard,  had  formed  some 
opinion  as  to  the  guilt  or  Innocence  of  defendant,  will  not  disqualify  them  if  it 
appears  that  the  opinion  was  not  of  a  fixed  and  determined  character.— State  v. 
Oloerman,  556. 

Duty  of  District  Attorney  to  Call  Witnesses. 

19.  The  prosecuting  attorney  is  not  required  to  call  as  witnesses  all  the  per- 
sons present  at  the  commission  of  an  alleged  crime,  or  any  particular  number  of 
them  whose  attendance  can  be  procured. —  State  v.  Jiarrett,  194. 

Defendant  as  a  Witness— Cross-Examination. 

20.  The  defendant  in  a  criminal  action  who  voluntarily  testifies  in  his  own 
behalf  may  be  cross-examined  as  to  statements  made  in  ills  preliminary  exam- 
ination contrary  to  his  testimony  on  the  trial,  although  he  did  not  in  his  direct 
examination  refer  to  the  preliminary  examination.— Stale  v.  liartnietsx,  110. 

Harmless  Error. 

21.  Evidence  that  there  wTas  a  "scheme"  between  defendant  charged  with 
larceny  of  sheep  and  other  persons  to  get  away  with  certain  sheep  is  not  pre- 
judicial to  defendant  on  the  ground  that  the  word  "scheme"  suggested  dishonesty 
and  fraud  where  the  witness  testitles  further  that  defendant  wished  to  steal  the 
sheep  and  invited  witness  and  another  person  to  join  in  the  theft.— State  v. 
Welch,  33. 

22.  Where  witness  testified  that  he  thought  he  recognized  a  person  whom  he 
had  seen  taking  away  stolen  property,  error  in  permitting  him  to  name  such  per- 
son was  cured  by  his  subsequent  positive  statement  that  ne  recognized  defendant 
as  the  person.— State  v.  Welch,  33. 
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CRIMINAL  LAW  AND  EVIDENCE-Continited. 
Misconduct  of  Jury. 

23.  A  conviction  in  a  capital  case  will  not  be  set  aside  because,  after  having 
been  ordered  kept  together  during  the  trial,  three  Jurors,  accompanied  by  a  ball  Iff 
in  charge  of  the  Jury,  separated  from  the  rest,  and  went  into  a  saloon,  in  which 
there  was  only  one  person,  and  drank  liquor,  nothing  being  said  by  anyone  con- 
cerning the  case.— State  v.  Olbeivnan,  556. 

24.  It  will  not  be  set  aside  because,  at  another  time  during  the  trial,  two 
Jurors  separated  from  the  others,  and,  accompanied  by  a  bailiff,  went  to  their  re- 
spective residences,  neither  of  them  going  out  of  sight  of  the  bailiff,  and  immedi- 
ately returning  to  the  other  Jurors,  without  conversing  about  the  case  with  any- 
one, or  hearing  any  statement  in  reference  thereto. — State  v.  Olberman,  556. 

New  Trial— Surprise. 

25.  A  new  trial  will  not  be  granted  on  the  ground  of  surprise  where  the  party 
surprised  failed  to  move  Immediately  for  a  continuance  and  waited  until  after 
the  verdict  was  rendered  before  making  any  effort  to  guard  against  the  effects  of 
the  surprise.—  State  v.  Gardner,  150. 

New  Trial  — Newly  Discovered  Evidence. 

26.  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evi- 
dence where  such  evidence  merely  tends  to  impeach  the  adversary's  witnesses — 
State  v.  Gardner,  150. 

Larceny  —  Consent  of  Owner. 

27.  Property  is  not  taken  without  the  owner's  consent,  within  the  meaning 
of  the  term  larceny,  where  an  authorized  agent  of  the  owner  co-operates  with  the 
suspected  thieves  in  planning  and  carrying  out  the  asportation. — State  v.  Hull,  56. 

False  Pretenses— False  Token. 

28.  A  person  Is  not  Indictable  for  obtaining  money  by  means  of  a  false  token 
and  false  pretenses,  under  sections  1776  and  1872,  Hill's  Ann.  Laws,  where  he  pro- 
cures money  from  a  woman  by  a  promise  of  marriage,  and  by  offering  himself 
to  her  under  a  fictitious  name,  and  by  falsely  staling  that  he  is  unmarried,  since 
he  is  not  himself  a  false  token. — State  v.  Renick,  534. 

Homicide  — Evidence  of  Threats. 

29.  An  Instruction  on  a  trial  for  murder  that  evidence  of  threats  by  the  de- 
ceased or  a  previous  quarrel  may  be  considered  by  the  jury  If  the  circumstances 
raise  a  doubt  as  to  whether  defendant  acted  In  self-defense  In  order  to  aid  them 
in  determining  who  was  the  aggressor  is  not  prejudicial  to  defendant  where  he 
is  convicted  of  manslaughter  only,  and  If  the  Jury  had  not  considered  such 
evidence  the  verdict  must  have  been  a  finding  that  defendant  was  guilty  of 
murder  In  the  first  or  second  degree.—  State  v.  Bartmess,  ill. 

Use  of  Deadly  Weapon. 

90.  An  instruction  that  "an  intent  to  murder  Is  conclusively  presumed  from 
the  deliberate  use  of  a  deudly  weapon,  causing  death  within  a  year,  if  not  done 
in  self-defense  or  in  the  rightful  and  necessary  defense  of  property,"  is  cured  by 
a  modillcation  to  the  effect  that  "this  does  not  raise  a  presumption  of  murder 
in  the  first  degree;  it  only  uses  the  term  *  murder,'  and  cannot  raise  a  presump- 
tion greater  than  murder  in  the  second  degree." — State  v.  Bartmess,  ill. 

Force  to  Expel  Trespassers  — Homicide. 

81.  The  right  within  a  reasonable  time  to  employ  sufficient  force  to  expel  a 
person  who  unlawfully  intrudes  on  one's  premises  after  having  been  warned  to 
depart  does  not  extend  beyond  the  limits  of  the  dwelling  and  the  customary  out- 
buildings.—State  v.  Bartmess,  111. 

When  Charge  on  Insanity  May  be  Given. 

32.  An  Instruction  on  insanity  is  Justified  when  defendant  offers  testimony 
tending  to  show  that  he  was  Insane,  although  there  was  no  such  plea.  Under 
the  Oregon  statutes  a  plea  of  insanity  is  inadmissible,  but  such  defense  is  inter- 
posed whenever  the  defendant  introduces  testimony  tending  to  show  the  state 
of  his  mind  when  the  crime  with  which  he  was  charged  was  committed.— State  v. 
Branton,  584. 

Rape  by  Boy  Under  Age. 

38.  A  boy  under  si  xteen  years  of  age  is  guilty  of  rape  if  he  forcibly  ravishes  & 
female. — State  v.  Lee,  50H. 
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CRIMINAL  LAW  AND  EVIDENCE— Concluded. 

Appeal  by  State  in  Criminal  Case. 

34.  The  state  cannot  appeal  from  any  order  or  Judgment  In  a  criminal  case, 
except  those  mentioned  in  sec.  1430,  Hill's  Ann.  I^aws;  so  that  no  appeal  lies 
with  the  state  from  a  Judgment  of  acquittal,  even  if  entered  on  a  verdict  ordered 
by  the  trial  Judge.—  State  v.  Minnick,  lo8. 

Appeal— Former  Acquittal. 

35.  An  appeal  did  not  He  at  common  law  from  a  Judgment  sustaining  a  plea 
of  former  acquittal.— &alc  v.  Minnick,  158. 

Competent  Evidence  of  Surroundings. 

86.  On  a  trial  for  murder  evidence  is  admissible  to  the  effect  that  the  tracks 
of  the  deceased  occurred  at  regular  intervals  to  the  point  where  he  fell,  although 
there  were  many  tracks  around  the  body,  but  no  others  in  the  furrow  where  the 
deceased  was  walking,  as  bearing  on  the  question  whether  the  deceased  made 
any  hostile  advances  on  defendant. — State  v.  Bartmess,  110. 

Homicide  — Opinion  Evidence  on  Position  of  Body. 

87.  The  fact  that  a  witness  has  seen  the  bodies  of  several  deceased  persons 
In  the  positions  where  they  fell  after  being  shot  does  not  render  him  an  expert 
on  falling  bodies.— State  v.  Barrett,  194. 

38.  The  opinion  of  a  witness  that  the  body  of  the  deceased  at  the  time  he  saw 
it  did  not  lie  in  the  position  in  which  it  fell  when  the  person  was  shot  is  not 
competent  evidence,  where  it  appeared  that  the  position  of  the  body  and  the  sur- 
roundings of  the  place  could  all  be  accurately  described.  Under  such  circum- 
stances the  Jury  are  to  draw  their  own  conclusions.— State  v.  Barrett,  194. 

Declarations  of  Co-conspirator  as  Evidence. 

39.  Statements  made  by  a  co-conspirator  after  the  common  enterprise  has 
ended,  and  not  in  the  presence  of  the  accused,  are  not  competent  evidence  against 
the  latter.— State  v.  Hinkle,  93. 

Evidence  of  Accomplice  Will  Sustain  Conviction. 

40.  Under  Hill's  Ann.  Laws,  \\  12X9.  2011,  abrogating  the  distinction  between 
principals  and  accessories  and  providing  that  an  accomplice  may  be  Indicts 
and  tried  as  a  principal,  evidence  that  defendant  was  an  accomplice  is  sufficient 
to  sustain  a  conviction  under  an  Indictment  charging  him  as  a  principal.— State 
v.  Branton,  533. 

Sufficiency  of  Evidence. 

41.  The  testimony  in  this  case  is  such  as  to  imperatively  require  it  to  be  sub- 
mitted to  the  Jury,  and  a  motion  to  direct  an  acquittal  was  properly  overruled.— 
State  v.  Branton,  533. 

Error  Cured  by  Subsequent  Evidence. 

42.  Error,  if  any,  in  refusing  to  permit  a  witness  to  be  examined  concerning 
his  hostility  towards  relatives  of  the  accused  was  cured  where  his  subsequent 
cross-examination  disclosed  his  condition  of  mind  towards  such  persons.— State 
v.  Welch,  M. 

Bias  of  Witness  — Limit  of  Cross-Ex  ami  nation. 

43.  While  it  is  always  competent  to  show  the  feeling  entertained  by  a  witness 
toward  a  person  about  whom  he  Is  testifying,  such  inquiry  must  be  limited  to 
the  feeling  for  or  against  that  person.— State  v.  Welch,  33. 

CRITICISED  CASES,    same  as  Cases  from  Oregon  Reports. 

CROPS. 

Tenancy  in  Common. 

The  relation  of  tenancy  in  common  between  the  landlord  and  tenant  in  the 
crop  produced  by  the  latter  Is  never  created  where  there  is  a  cash  rental.—  Har- 
gett  v.  Bear  dale}/,  401. 

CROSK-EXAMINATION. 

Relation  of  Cross  and  Redirect  Examinations.  See  Witnesses,  2,  3. 
Bias  of  Witness  — Limit  of  Cross-Kxami nation.  See  Witnesses,  10. 
Defendant  as  a  Witness  —  Extent  of  Cross-Exami nation.    See  Crim.  Law,  20. 
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DAMAGES. 

Injuries  to  Premises— Rights  of  Lessee. 

A  lessee  In  possession  of  property  which  is  destroyed  through  another's  negli- 
gence may  recover  the  value  of  its  use  for  the  unexpired  term  of  the  lease.— Tuwjp- 
ley  v,  Oregon  Railroad  Company,  323. 

DEADLY  WEAPON. 

Presumption  Arising  From  Deliberate  Use  of.    See  Criminal  Law,  30. 

DEATH. 

Character  of  Action  for  Death  by  Wrongful  Act. 

1.  The  right  conferred  by  sections  308  and  371,  Hill's  Ann.  Laws,  permitting  a 
personal  representative  to  maintain  an  action  fur  decedent's  wrongful  death,  Is 
an  entirely  new  one  conferred  by  the  statute,  and  is  based  on  the  death  of  the  in- 
jured person,  not  on  the  injury  that  caused  it,  so  the  light  of  action  exists  though 
the  decedent  may  have  been  instantly  killed.— Perham  v.  Portland  Electric  Co.,  +31. 

Death  by  Wrongful  Act— Want  of  Relatives. 

2.  The  fact  that  there  are  no  surviving  relatives  or  creditors  of  a  person  killed 
by  a  wrongful  act  or  omission  does  not  preclude  a  right  of  action  by  the  personal 
representatives  under  Hill's  Ann.  Laws,  ft  309,  371,  making  the  recovery  assets  of 
the  estate.— Perltam  v.  Portland  Electric  C\>.,  4ol. 

DECEDENT'S  ESTATES.    Same  as  Executors  and  Administrators. 

DECREES. 

Issues  Made  by  the  Pleadings. 

1.  A  decree  which  charges  the  plain  tifl's  maintenance  upon  land  conveyed  by 
her  in  consideration  of  future  support  is  within  the  issue  made  by  the  pleadings 
where  it  is  alleged  that  to  secure  a  home  and  care  the  plaintiff  transferred  her 
property  as  a  gift,  and  the  reply  denies  that  the  defendant  agreed  to  clothe  and 
support  the  plaintiff  In  consideration  of  the  title  received.— ration  v.  A'izon,  159. 

Collateral  Attack  on  Road  Record. 

2.  Where  one  defends  against  an  action  of  trespass  on  the  ground  that  he  was 
on  a  public  road  t  he  plaint!  ff  is  collaterally  attacking  the  final  order  of  the  county 
court  establishing  the  road. — Sweek  v.  Jorgewten,  270. 

DEEDS. 

Sufficiency  of  Description  in  Deed  —  Courses. 

1.  A  description  of  a  tract  as  commencing  at  a  given  spot,  "  running  thence 
one  point  east  of  south  *  *  *  thence  one  point  west  of  north"  *  *  *  is 
sufficiently  accurate  to  be  identified,  since  it  appears  that  a  "  point "  is  a  division 
of  a  mariner's  compass  equal  to  11°  15\— Hayden  v.  Broicn,  221. 

Construction  of  Deed— Description. 

2.  When,  by  omitting  one  part  of  a  false  or  Impossible  description  In  a  deed, 
a  perfect  description  remains,  the  false  part  should  be  rejected,  and  the  instru- 
ment upheld.— Jlayden  v.  Brown,  221. 

Delivery. 

3.  An  absolute  delivery  of  a  deed  takes  place  where  the  grantor,  being  satis- 
fled  that  he  cannot  recover  from  a  dangerous  illness,  delivers  it  to  the  husband 
of  the  grantee  with  a  direction  that  It  shall  be  recorded  after  his  death,  and 
does  not  subsequently  refer  to  the  matter,  though  the  husband  says  he  would 
have  returned  the  deed  to  him  at  any  time,  if  he  had  requested  it.— Payne  v.  Halt- 
garth,  430. 

DE  FACTO  OFFICERS. 

Validity  of  Official  Acts  as  to  Third  Persons.    See  Officers,  1. 

DEFINITIONS.    Same  as  Words  and  Phrases. 

DELIVERY. 

When  Delivery  of  Deed  is  Effected.    See  Deeds,  3. 
When  Delivery  of  Gift  is  Accomplished.    See  Gift. 
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DEMAND. 

Presentment  of  Paper  Issued  by  Insolvent  Corporation— Rights  of  Indorser. 
See  Bills  and  Notes. 

DESCRIPTION. 

Sufficiency  of  Description  In  Deed.    See  Deeds,  1, 2. 

DISBURSEMENTS.    Same  as  Costs. 

DISCRETION  OF  COURT. 

Amending  Pleadings  at  Trial.    See  Pleadings,  8. 

Orders  Concerning  New  Trials  and  Verdicts.    See  New  Trial. 

Allowance  of  Compensation  to  Assignee.    See  Insolvents. 

DISMISSAL.    Same  as  Nonsuit. 

DISMISSING  OF  APPEAL. 

Failure  to  File  Briefs  —  Reasonableness  of  Excuse.    See  Appeal,  16, 17. 

DISTRICT  ATTORNEY. 

Duty  as  to  Calling  all  Known  Witnesses. 

The  prosecuting  attorney  Is  not  required  to  call  as  witnesses  in  a  criminal 
case  all  the  persons  present  at  the  commission  of  the  alleged  crime,  or  any  par- 
ticular number  of  them  whose  attendance  can  be  procured.— 6* tate  v.  Barrett,  194. 

DITCHES. 

Reservation  of  Vested  Rights— Statutes  — Rights  of  Prior  Appropriator— 
Easement.    See  Waters  and  Water  Rights,  2,  3,  4. 

DIVERSION  OF  WATER. 

Confirmation  of  Local  Customs  of  Western  States  as  to  Rights  of  Prior 
Appropriators.    See  Waters,  1. 

DOWER. 

Rights  in  Land  Held  as  Trustee. 

A  widow  Is  entitled  to  dower  in  land  conveyed  to  her  by  her  husband  during 
his  lifetime,  but  as  to  which  she  is  held  to  be  a  trustee  ex  maleficio  for  the  heirs 
because  of  her  fraud  In  procuring  the  conveyance.— Parrish  v.  Parrish,  486. 

DUE  PROCESS  OF  LAW. 

Notice  to  Owner  of  Condemnation  for  Road.    See  Highways,  7. 
DUPLICITY. 

Indictments—  Waiver  of  Objection.    See  Criminal  Law,  14, 15, 16. 
EASEMENT. 

Waters— Ditch  Easement. 

A  prior  appropriator  who  owns  a  ditch  across  lands  subsequently  patented 
by  the  state  to  another  person,  has  the  right  to  enter  on  such  lands  to  clean  and 
repair  the  ditch. — Carson  v.  Gentner,  512. 

ELECTIONS. 

Certificates  of  Nomination. 

Under  section  45  of  the  election  law  of  1891,  the  secretary  of  state  Is  not  re- 
quired to  certify  to  the  various  county  clerks  that  any  candidate  is  the  nominee 
of  a  particular  party.— Sears  v.  Kincaid,  215. 
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electricity. 

Cake  Required  of  Electric  Companies. 

1.  The  care  demanded  of  electric  companies  must  be  commensurate  with 
the  danger,  and,  where  the  wires  carry  a  highly  dangerous  current  of  elec- 
tricity, the  law  requires  the  utmost  degree  of  care  in  the  construction,  inspection 
and  repair  of  the  wires  so  as  to  keep  them  harmless  at  places  where  persons  are 
liable  to  come  in  contact  with  them.— Perham  v.  Portland  Electric  Co.,  461. 

Negligence  in  Placing  Electric  Wires. 

2.  The  owner  of  electric  wires  carrying  &  dangerous  current  Is  chargeable 
with  negligence  In  stringing  them  over  a  bridge  so  near  the  top  of  It  that  it  is 
impossible  to  make  repairs  on  the  bridge  without  coming  in  contact  with  them. 
—Perham  v.  Portland  Electric  Company,  451. 

3.  A  workman  engaged  in  repairing  a  bridge  over  which  electric  wires  with 
an  apparently  safe  Insulation  are  strung  where  he  must  come  In  contact  with 
them  in  performing  his  work  has  a  right  to  assume  that  contact  with  them 
will  not  be  dangerous.— Perham  v.  Portland  Electric  Company,  451. 

4.  Placing  electric  wires  known  to  be  dangerous  at  a  place  where  other*  are 
lawfully  entitled  to  be  constitutes  negligence.— Perham  v.  Portland  Electric  Com- 
pany, 451. 

Imperfect  Insulation. 

5.  The  apparent  perfect  insulation  of  electric  wires,  which  Is  calculated  to 
deceive  and  to  cause  one  unfamiliar  with  the  facts  to  suppose  them  safe,  when 
the  wires  are  placed  where  persons  in  the  performance  of  their  duties  may  come 
In  contact  with  them,  amount*  to  an  invitation  to  them  to  risk  contact  there- 
with.— Perham  v.  l*ortland  Electric  Company,  451. 

Question  for  Jury— Care  to  Avoid  Injury. 

6.  Whether  a  person  exercised  such  care  to  prevent  injury  from  electric  wires 
as  an  ordinarily  careful  person  usually  exercises  under  similar  .circumstances 
Is  a  question  for  the  Jury.— Perham  v.  Portland  Electric  Company,  451. 

EQUALIZATION  OF  TAXES. 

Jurisdiction  of  State  Board  of  Equalization.    See  Taxation,  1. 
Record  on  Which  State  Board  Proceeds.    See  Taxation,  1,  2. 
Uniformity  of  Classification  Necessary.    See  Taxation,  4,  6. 

EQUITY. 
Relief  Against  Judgment  — False  Return. 

1.  Equity  has  Jurisdiction  to  enjoin  the  enforcement  of  a  Judgment  at  law 
based  on  a  false  return  of  service  of  summons. — Huntington  v.  Crouter,  408. 

Relief  to  Avoid  Multiplicity  of  Actions. 

2.  Equity  will  grant  relief  to  one  who  has  made  a  conveyance  of  property  in 
consideration  of  her  future  support,  although  the  plaintiff  has  a  remedy  at  law, 
and  to  avoid  a  multiplicity  of  actions  will  make  the  maintenance  of  the  plain- 
tiff a  charge  upon  the  premises.— Patton  v.  Nixon,  159. 

Remedy  at  Law— Jurisdiction  of  Equity. 

3.  A  court  of  equity,  after  sustaining  an  arbitration  and  award,  in  a  suit  to 
set  aside  the  award  and  recover  on  the  policy,  cannot  decree  a  recovery  as  to 
Items  not  submitted  to  arbitration,  for  there  is  an  adequate  remedy  at  law  by  an 
action  for  their  value.— Sternmer  v.  Scottish  Insurance  Company,  66. 

Jurisdiction  in  Foreclosing  Bond  for  Deed. 

4.  A  court  of  equity  has  Jurisdiction  of  a  suit  to  foreclose  the  interest  of  an 
obligee  in  a  bond  for  a  deed  of  real  estate  whether  the  plaintiff  is  In  possession  of 
the  property  or  not,  and  the  provision  of  Hill's  Ann.  Laws,  \  504,  Is  not  appli- 
cable.— Security  Savings  Onnpany  v.  Mackenzie,  209. 

Tender  of  Deed  Not  Necessary. 

5.  A  failure  to  tender  performance  before  suit  is  no  defense  to  a  suit  by  a 
vendor  who  has  given  a  bond  for  a  deed  of  real  estate  to  have  the  equitable  in- 
terest of  the  purchaser  barred  and  foreclosed.— Security  Savings  Company  v.  Mac- 
kenzie, 209. 
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EQUITY— Concluded. 

Neither  Hale  or  Redemption. 

6.  Section  414  of  Hill's  Ann.  Luwh,  providing  for  sale  and  redemption  of  mort- 
gaged realty,  has  reference  only  to  trie  foreclosure  of  Hens  that  are  security  for 
debts,  and  does  not  apply  to  a  suit  to  bar  the  equitable  interest  of  the  grantee 
in  a  bond  for  a  deed.— Security  Savings  Company  v.  Mackenzie,  209. 

Attack  on  Adjudicated  Legal  Title. 

7.  Where  the  title  to  chattels  has  been  adjudicated  it  is  conclusive  in  a  gar- 
nishment proceeding  against  their  holder,  in  the  absence  of  fraud— the  remedy, 
if  any,  is  in  equity.— Schneider  v.  Lee,  578. 

EQUITY  MAXIMS.    Same  as  Maxims. 

ERROR.    Same  as  Appeal  and  Error. 

ESTATES  OF  DECEDENTS.    Same  as  Executors. 

ESTOPPEL. 

Estoppel  to  Deny  Equitable  Jurisdiction. 

1.  An  objection  in  an  egulty  suit  that  plaintiff  has  an  adequate  remedy  at 
law  cannot  be  raised  by  a  defendant  who  has  by  his  own  answer  asked  equitable 
relief. — Municipal  Security  Company  v.  Baker  County,  338. 

Payment  of  Unlawful  Indebtedness  Not  an  Estoppel. 

2.  The  fact  of  payment  of  claims  allowed  beyond  the  constitutional  limit  of 
a  county's  indebtedness  will  not  estop  taxpayers  or  the  county  from  asserting 
the  invalidity  of  other  claims  of  the  same  nature  outstanding,  since  county 
officials  have  no  power  of  rati  neat  ion  as  to  such  liabilities. — Municipal  Security 
Company  v.  Baker  County,  839. 

By  Receiving  Benefit. 

8.  A  county,  by  receiving  benefits,  is  not  estopped  to  assert  the  invalidity  of 
warrants  issued  In  excess  of  the  constitutional  limit  of  Indebtedness.— Municipal 
Security  Company  v.  Baker  County,  889. 

By  Apportionment  of  Debt. 

1.  Where  no  question  of  the  constitutionality  of  warrants  representing  a 
county  indebtedness  was  determined  by  commissioners  appointed  to  apportion 
indebtedness  between  two  counties,  neither  the  counties  nor  their  taxpayers  are 

f>rec hided  from  asserting  the  invalidity  of  such  warrants  as  having  been  issued 
n  excess  of   the  constitutional   limitation. —  Municipal  Security  Company   v. 
Baker  County,  339. 

Estoppel. 

6.  A  municipality  will  be  estopped  to  enforce  the  performance  of  a  contract 
under  the  same  or  like  conditions  that  an  individual  will  be  estopped  to  proceed 
against  it. — Portland  v.  Bituminous  Paving  Ojmpany,  308. 

EVIDENCE.    See  also  Criminal  Law,  38-48. 

Expert  and  Opinion  Evidence  Discussed. 

1.  The  character  and  variety  of  expert  evidence  is  here  discussed,  and  the 
exceptions  to  the  general  rule  fully  explained.—  First  Xational  Bank  v.  Fire  As- 
sociation, 172. 

2.  It  is  not  sufficient  to  warrant,  the  introduction  of  expert  testimony  that 
he  witness  may  know  more  of  the  subject  of  inquiry  and  may  better  compre- 
lend  and  understand  it  than  the  jury,  but  the  inquiry  must  relate  to  some  sub- 
ect  wherein  skill  imparts  a  superior  knowledge  which  persons  of  average  lntel- 
lgencc  may  not  be  presumed  to  possess.—  First  Xationat  Bank  v.  Fire  Associa- 
tion, 1?2. 

Exception  to  Rule  on  Opinion  Evidence. 

8.  A  skilled  witness  may  be  allowed  to  add  his  opinion  as  to  the  conclusion 
to  be  drawn  from  certain  facts  and  circumstances  wnlch  have  come  under  his 
personal  observation,  where  they  are  otherwise  incapable  of  being  detailed  and 
described  so  as  to  enable  anyone  but  the  observer  himself  to  form  an  intelligent 
conclusion  from  them,  although  the  matter  referred  to  is  not  of  itself  a  proper 
subject  of  expert  testimony.—  First  Xational  Bank  v.  Fire  Association,  172. 

88  OR.— 40. 
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EVIDENCE— Continued. 

4.  Under  this  exception  it  is  competent  for  skilled  firemen,  in  connection 
with  their  descriptions  of  a  fire,  to  state  whether  or  not  in  their  opinion  it  watt 
burning  naturally  or  whether  some  inflammable  substance  had  been  distributed 
about  the  premises. —  First  National  Bank  v.  Fire  Association,  172. 

Subject  of  Expert  Testimony. 

5.  Whether  or  not  a  fire  in  a  certain  store  stocked  with  certain  goods  could 
have  spread  to  the  upper  floor  of  the  building  within  a  given  time,  and  whether 
under  the  given  circumstances  and  within  a  certain  time  it  would  have  gen- 
erated sufficient  explosive  power  to  blow  open  doors,  etc.,  is  a  proper  subject  of 
expert  testimony. —  First  National  Bank  v.  Fire  Association,  172. 

6.  The  opinion  of  skilled  firemen  that  a  fire  was  not  such  as  would  naturally 
result  from  the  burning  of  insured's  stock  of  goods  without  the  aid  of  more  in- 
flammable matter,  and  that  the  fire  would  not  have  spread  to  the  upper  floor  as 
rapidly  as  it  did,  or  have  forced  open  Iron  doors  and  shutters  in  the  building,  if 
it  had  been  burning  from  natural  causes,  is  admissible  as  expert  evidence  in  con- 
nection with  their  description  of  the  appearance  and  character  of  the  fire.—  First 
National  Bank  v.  Fire  Association,  172. 

7.  Plaintiff  in  an  action  for  property  injured  and  destroyed  by  defendant's 
negligence  cannot,  without  laying  the  foundation  therefor  by  showing  that  he  is 
possessed  of  sufficient  knowledge  to  form  an  intelligent  estimate,  give  Bis  opinion 
as  to  the  value  of  the  different  articles  of  property  Injured  and  destroyed. — 
Townley  v.  Oregon  Railroad  Company,  323. 

8.  The  fact  that  a  witness  has  seen  the  bodies  of  several  deceased  persons  in 
the  positions  where  they  fell  after  being  shot  does  not  render  him  an  expert  on 
falling  bodies.— State  v,  Barrett,  194. 

0.  The  opinion  of  a  witness  that  the  body  of  the  deceased  at  the  time  he  saw 
it  did  not  lie  in  the  position  in  which  it  fell  when  the  person  was  shot  Is  not  com- 
petent evidence,  for  it  appeared  that  the  position  of  the  body  and  the  surround- 
ings of  the  place  could  ail  be  accurately  described,  and  under  such  circumstances 
the  jury  are  to  draw  their  own  conclusions.— State  v.  Barrett,  194. 

Evidence  of  Posting  Notices  for  Opening  Road. 

10.  Posting  of  notices  In  three  public  places  within  the  vicinity  of  a  proposed 
road  is  sufficiently  shown  by  affidavits  designating  the  places  where  notices  were 
posted,  as  a  barn  on  the  line  of  road,  the  barn  of  V.  and  a  fence  at  the  east  end  of 
the  road,  and  a  recital  in  the  journal  entry  of  the  court  appointing  viewers  that 
it  appeared  that  the  notice  had  been  posted  in  "  three  of  the  most  public  places 
along  the  line  of  the  proposed  road".— Siveek  v.  Jorgensen,  270. 

Evidence  of  Motive  for  Incendiarism. 

11.  Though  the  pleadings  admit  that  the  insured  sustained  a  loss  exceeding 
the  amount  of  insurance,  yet  it  is  competent  to  show  that  the  stock  was  old  and 
undesirable,  as  a  motive  for  burning  it.— First  National  Bank  v.  Fire  Association, 
172. 

Return  on  Process  as  Evidence. 

12.  An  officer's  return  on  a  process  delivered  to  him  for  service  is  prima  facie 
evidence  of  the  material  matters  therein  stated,  but  it  may  be  contradicted.— 
Huntington  v.  Crouter,  408. 

Sales. 

18.  It  is  competent  for  the  purpose  of  establishing  the  plaintiff's  right  to  re- 
cover the  balance  of  the  purchase  price  due  under  a  contract  of  sale  executed  by 
her  husband  acting  as  her  agent  to  show  that  the  property  sold  belonged  to  her. — 
Mullaney  v.  Evans,  3S1. 

Evidence  Inconsistent  With  Theory  of  Case. 

14.  In  an  action  upon  an  insurance  policy,  where  the  defense  is  that  the  flre 
was  incendiary  by  the  procurement  or  the  insured,  testimony  that  one  in  the 
Insured's  employ  was  reputed  to  be  an  incendiary  is  inadmissible,  as  too  remote, 
where  the  case  was  not  tried  upon  a  theory  consistent  with  such  employee's 
agency  in  causing  the  lire.— Mrst  National  Bank  v.  Commercial  Assurance  Co,,  43. 

Evidence  of  Principal  as  to  Agency. 

15.  Plaintiff  may,  in  support  of  her  contention  that  the  money  due  on  a  sale 
of  her  property  by  her  agent  should  have  been  paid  to  her  instead  of  to  a  gar- 
nishing creditor  of  the  agent,  testify  that  the  purchasers  paid  her  through  such 
agent  a  certain  amount  on  account  of  the  purchase. — Mullaney  v.  FvanstdSl. 


Execution.  627 

EVI DENCE— Concluded. 

Impeachment. 

16.  For  the  purpose  of  depreciating  the  value  of  a  witness's  testimony,  it 
may  be  shown,  on  proper  foundation,  that  the  person  has  made  out  of  court 
statements  on  the  matter  lu  question  contradicting  his  evidence  In  court.— 
Farmer's  Bank  v.  Sating,  395. 

Trial— Value  of  Evidence. 

17.  Where  a  witness  testifies  to  facts  as  of  his  own  knowledge,  and  on  cross 
examination  it  appears  that  his  sources  of  knowledge  are  meager,  his  testimony 
ought  not  to  be  stricken  out;  its  value  being  for  the  Jury.— Farmer's  Bank  v. 
Satiny,  895. 

Trespass— Pleading  and  Proof. 

18.  In  trespass,  where  land  is  described  as  a  particular  lot,  without  giving 
metes  and  bounds,  the  evidence  must  be  confined  solely  to  that  lot,  and  will  not 
Include  trespass  on  other  realty  belonging  to  plaintiff. — Bamhart  v.  Ehrhart,  'Zl\. 

Evidence  of  Partnership. 

19.  Testimony  that  witness  had  left  money  on  deposit  with  a  firm  on  the 
faith  and  credit  of  defendant  is  Inadmissible  to  prove  defendant's  membership 
in  the  firm.- Farmer's  Bank  v.  Baling,  395. 

20.  To  prove  a  person's  membership  In  a  firm,  letterheads  and  sacks  on  which 
his  name  Is  printed  as  a  firm  member,  used  by  such  firm  in  its  business  at  a 
date  subsequent  to  the  time  of  incurring  the  liability  sued  on,  are  admissible  in 
corroboration  of  other  Independent  evidence  on  that  issue.— Farmer's  Bank  v. 
Baling,  395. 

21.  On  an  issue  whether  one  of  the  defendants  was  a  member  of  a  firm  which 
signed  certain  notes,  it  was  competent  to  offer  in  evidence  the  notes  and  letters 
dated  some  months  later,  but  signed  In  the  same  handwriting  and  written  on 
letterheads  having  the  name  of  the  defendant  as  one  of  the  partners.  The  docu- 
ments, being  signed  by  the  same  person,  are  prima  facie  evidence  that  the  Arm 
whose  name  was  signed  to  the  note  was  the  same  firm  whose  names  appear  on 
the  letterhead.— Farmer's  Bank  v.  Baling,  395. 

22.  On  an  issue  of  the  membership  of  a  firm  to  which  a  loan  had  been  made, 
there  being  two  firms  of  the  same  name,  testimony  of  the  lender  as  to  which  one 
of  the  firms  he  understood  he  was  lending  the  money  to  is  admissible.— Farmer's 
Bank  v.  Baling,  394. 

23.  To  prove  defendant's  membership  in  a  firm,  testimony  that  witnesses 
understood  or  believed  defendant  to  be  a  member  is  admissible,  where  such  wit- 
nesses state  the  facts  on  which  they  derive  their  understanding  or  belief,  and  such 
facts  are  proper  for  the  consideration  of  the  Jury. — Farmer's  Bank  v.  Baling,  394. 

Declarations  of  Absent  Conspirator. 

24.  Statements  made  by  a  co-conspirator  after  the  common  enterprise  has 
ended,  and  not  In  the  presence  of  the  defendant,  are  not  competent  evidence 
against  the  latter.— State  v.  Hinklc,  93. 

EXAMINATION  OF  WITNESSES. 

Limits  of  Cross  and  Redirect  Examinations.    See  Trial,  12, 13, 14. 

EXCEPTIONS.    See  also  Bills  of  Exceptions. 

Sufficiency  of  Exception  to  a  Series  of  Instructions.    See  Appeal,  15. 

EXECUTION. 

Payment  by  Something  Other  than  Money. 

1.  It  is  Immaterial  that  a  Judgment  debtor  does  not  offer  an  account  as 
part  payment  of  the  execution,  if  it  is  taken  and  accepted  by  the  creditor  from 
the  sheriff  as  such  payment,  and  the  debtor  subsequently  acquiesces  therein. 
—Barr  v.  Racier,  375. 

Quashing  Execution  Sale. 

2.  An  execution  issued  on  a  transcript  from  a  Justice's  court  will  be  quashed, 
and  a  sale  thereunder  set  aside,  where  the  judgment  recovered  on  an  appeal  was 

tuiid  before  the  sheriff's  deed  had  issued,  for  the  Judgment  of  the  lower  court  had 
>ecome  merged  into  the  one  rendered  by  the  circuit  court,  which  was  already 
paid.— Gobbi  v.  Re/rano,  26. 


628  Fraud. 

EXECUTORS  AND  ADMINISTRATORS. 

Removal  of  Administrator— Effect  on  Appeal. 

1.  After  an  administrator  has  been  removed  he  no  longer  has  authority  to 
represent  the  estate,  and  an  appeal  taken  by  him  while  in  office  will  be  dismissed 
unless  his  successor  desires  to  continue  it.— Knight  v.  Hamaker,  154. 

Effect  of  Removing  Administrator. 

2.  An  appeal  from  an  order  deposing  an  administrator  does  not  suspend  the 
operation  or  the  order;  the  removal  is  In  force  until  reinstatement.  Such  is  evi- 
dently the  effect  of  Hill's  Ann.  Laws,  gg 1090, 1098  and  1100.— Knight  v.  Ha  maker,  151. 

EXEMPTIONS. 

Construction  of  Exemption  Laws. 

1.  Exemption  statutes  have  no  extra-territorial  operation,  and  do  not  form 
any  part  of  the  contract  between  debtor  and  creditor,  being  merely  a  part  of  the 
remedy.— Bond  v.  Turner,  551. 

Exemption—  Nonresident. 

2.  The  right  to  claim  the  benefit  of  statutory  exemptions  is  open  to  nonresi- 
dents as  well  as  residents,  unless  there  Is  some  restriction,  which  is  not  the  case 
with  section  282,  Hill's  Ann.  Laws.— Bond  v.  Turner,  551. 

EXPERT  EVIDENCE. 

Character  and  Variety  of  Expert  Evidence  Discussed.    See  Evidence,  1-9. 
An  Exception  to  the  General  Rule  on  Expert  Evidence.    See  Evidence,  3,  4. 

FALSE  PRETENSE.    See  Criminal  Law,  28. 

FALSE  TOKEN.    See  Criminal  Law,  28. 

FARM  LEASE.    See  Landlord  and  Tenant,  1. 

FEES  of  Witnesses.    See  Costs,  2. 

FILING  BRIEFS..  See  Rules  of  Court. 

FINAL  ORDERS.    See  Appeal. 

FINES  —  Imprisonment.    See  Criminal  Law,  6, 7. 

FILING  TRANSCRIPT  in  Supreme  Court!    See  Appeal,  14. 

FINDINGS  OF  FACT. 

Trial  Court  Must  Make  Findings. 

It  Is  the  imperative  duty  of  a  law  court  sua  sponte,  when  hearing  a  cause 
without  a  Jury,  to  make  findings  of  fact  on  all  the  material  Issues  presented  by 
the  pleadings,  and  If  this  has  not  been  done  the  case  will  be  reversed. — Breding 
v.  Williams,  391. 

FIRE  INSURANCE.    See  Insurance. 
FORECLOSURE. 

Examples  of  Rule  Against  Litigating  Paramount  Title.    See  Mort.,  2, 3. 

Bond  for  Deed— No  Sale  or  Redemption.    See  Mortgages,  6. 

FORMER  CONVICTION  of  an  Accomplice  no  Defense.  See  Criminal  Law,  8. 
FORMER  JEOPARDY.    See  Criminal  Law,  9. 
FOUNDATION  FOR  IMPEACHMENT.    See  Witnesses,  4,  9. 

FRAUD. 

Evidence  to  Overcome  Presumption. 

The  presumption  that  a  deed  of  absolute  conveyance,  unambiguous  in  its 
terms,  expresses  the  intent  of  the  parties  at  the  time  of  the  execution  cannot 
prevail  where  fraud  vitiates  the  conveyance  itself.— ParrUh  v.  JParrish,  48tt. 

FRAUDS,  STATUTE  OF.    Same  as  Statute  of  Frauds. 
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FRAUDULENT    REPRESENTATION. 

When  Grantee  Knows  all  the  Facts.    See  Vendor  and  Purchaser,  1. 
Rescission  of  Sale— Failure  of  Title.    See  Vendor  and  Purchaser,  2,  3,  4. 

"FULL  AMOUNT  OF  SUCH  LOSS."    See  Words  and  Phrases. 
GARNISHMENT,    Same  as  Attachment. 

GENERAL  APPEARANCE. 
Waiver  of  Regularity  of  Service  by  Appearing.    See  Appearance. 

GENERAL  ASSIGNMENT. 

Compensation  of  Assignee  is  Discretionary.    See  Assign,  for  Cred. 
GIFTS. 

What  Constitutes  Delivery. 

1.  In  order  to  constitute  a  delivery  of  a  gift  there  must  be  a  complete  part- 
ing with  the  control  over  the  alleged  subject  matter  with  a  present  design  that 
the  title  shall  at  once  pass  completely  to  the  donee.— Liebe  v.  Battmann,  241. 

2.  No  such  delivery  as  Is  essential  to  a  valid  gift  takes  place  where  a  note  is 
Indorsed  by  the  holder  and  placed  in  an  envelope  addressed  to  a  designated 
person,  and  the  envelope  placed  on  a  table  in  the  room  of  the  writer,  who  shoots 
himself  and  dies  sometime  after  without  any  further  direction  as  to  the  note. 
Liebe  v.  Battmann,  241. 

GOVERNMENT  LANDS.    Same  as  Public  Lands. 

GRAND  JURY. 

Regularity  of  Selection  —  Time  for  Objecting.    See  Criminal  Law,  10, 11. 

GUARDIAN  AND  WARB. 

Collateral  Attack  on  Sham  Sale  of  Infant's  Land. 

1.  Fictitious  proceedings  in  the  county  court  by  which  the  land  of  an  Infant 
is  transferred  to  a  third  person  who  had  previously  executed  a  mortgage  thereon 
in  pursuance  of  a  scheme  to  mortgage  the  infant's  land  are  not  entitled  to  the 
force  and  effect  of  a  Judgment,  and  may  be  collaterally  attacked  in  a  suit  to  fore- 
close the  mortgage.— Conklin  v.  La  Dow,  854. 

Power  of  Guardian  to  Mortgage.  v 

2.  A  guardian  who  has  no  power  under  the  statute  to  mortgage  the  land  of 
his  ward  cannot  indirectly  encumber  it  by  making  a  sham  sale  to  a  third  party 
who  executed  a  mortgage  thereon.— Conklin  v.  La  Dou\  355. 

HARMLESS  ERROR.    See  Appeal  and  Error,  26-31. 

HIGHWAYS. 

Road  of  Public  Easement— Description  in  Petition. 

1.  A  petition  for  the  location  of  a  private  road,  under  sections  4075  to  4079, 
Inclusive,  of  Hill's  Ann.  Laws  need  not  contain  any  statements  except  those 
provided  in  said  sections  — the  termini  need  not  be  described.—  Town*  v.  Klam- 
ath County,  '22o. 

2.  The  location  of  a  road  of  public  easement  laid  out  under  Hill's  Ann. 
Laws,  jig  4075-4079,  is  described  wltn  sufficient  accuracy  to  enable  persons  inter- 
ested to  locate  it  with  reasonable  certainty,  where  the  petition  states  its  begin- 
ning to  be  at  a  point  near  the  barn  of  the  petitioner  and  thence  along  the  present 
traveled  road  to  an  intersection  with  another  road  named.— Town*  v.  Klamath 
County,  225. 

3.  A  petition  in  a  proceeding  for  the  location  of  a  road  of  public  easement 
setting  out  the  location  of  petitioner's  residence  in  reference  to  Its  proximity 
and  accessibility  to  any  established  highway,  the  impossibility  of  obtaining  the 
location  of  a  public  road  under  the  general  road  laws  for  want  of  a  sufficient 
number  of  resident  petitioners,  that  at  the  time  of  his  settlement  there  was 
along  the  route  of  the  proposed  road  a  well-established  highway  over  public 
lands  which  had  subsequently  to  his  settlement  come  into  the  possession  of  one 
who  refused  to  permit  the  petitioner  or  the  public  to  travel  over  such  road, 
and  alleging  that  his  residence  cannot  be  reached  by  or  for  travel  over  any  con- 
venient, or  other  public  road  previously  provided  by  law,  and  that  it  is  neces- 
sary for  the  public  and  the  petitioner  to  have  access  to  and  egress  from  his  resi- 
dence, is  sufficient.— Sullivan  v.  Clinc,  200. 
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HIGHWAYS— Concluded. 

Presumption  of  Regularity  —  Road  Proceedings. 

4.  After  a  county  court  huH  acquired  jurisdiction  in  a  proceeding  for  locating 
a  public  road  the  same  presumptions  prevail  regarding  Its  proceedings  as  would 
prevail  concerning  courts  of  general  Jurisdiction.  Therefore  it  will  be  presumed 
on  appeal  that  persons  appointed  as  viewers  of  a  proposed  road  were  "disinter- 
ested freeholders "  as  required  by  statute,  when  the  contrary  is  not  shown.— 
Town*  v.  Klanuith  County,,  226. 

Waiver  of  Service  of  Order  Appointing  Viewers. 

5.  Onp  who  appeared  in  the  county  court  and  contested  upon  the  merits  a 
proceeding  to  locate  a  public  road  cannot  thereafter  complain  that  there  was  no 
sufficient  service  of  a  copy  of  the  order  appointing  viewers. — Touvut  v.  Klamath 
County,  220. 

Establishing  Highways  — Public  Use. 

6.  Sections  4075-4079,  Hill's  Ann.  Laws,  providing  for  locating  a  county  road 
from  residences  not  reached  by  a  convenient  road  to  some  other  public  road,  are 
not  unconstitutional  as  condemning  private  property  for  private  use,  since  the 
road  when  open  will  be  at  the  disposal  of  the  entire  public. — Tbtvns  v.  Klanuith 
County,  226;  Sullivan  v.  Cline,  200. 

Constitutional  Law— Notice. 

7.  Sections  407.5-4079,  Hill's  Ann.  Laws,  providing  for  the  establishment  of 
roads  of  public  easement  to  private  residences  by  condemning  private  property 
therefor,  are  not  invalid  because  they  made  no  provision  for  notice  to  a  non-con- 
senting landlord  of  the  Intended  application  for  a  road,  since  at  a  subsequent 
stage  of  the  proceedings  he  may  appeal  from  the  award  of  damages  to  a  court  of 
general  Jurisdiction.— tfuHtvan  v.  Clme,  200;  Towns  v.  Klamath  County,  225. 

Collateral  Attack— Jurisdiction. 

8.  An  action  for  trespass  on  plalntitTs  premises  defended  on  the  ground  that 
defendant  entered  on  an  established  public  road  by  authority  of  the  road  super- 
visor is  a  collateral  attack  on  the  proceeding  establishing  the  road,  and  the  only 
question  which  can  be  considered  is  that  of  the  Jurisdiction  of  the  county  court 
in  the  establishment  of  the  road.— Miveek  v.  Jorycnsen,  270. 

Petition  for  Highway  — Sufficiency  of  Notice. 

9.  Notice  that,  at  a  session  of  the  "  county  court  for county"  a  petition 

will  be  presented  to  "said  court"  to  establish  a  road  "within  said  county" 
along  a  certain  line  In  H.  county,  sufficiently  shows,  as  against  collateral  attack, 
that  the  petition  is  to  be  presented  to  the  county  court  of  H.  county.— Stvcck  v. 
Joryensen,  270. 

Evidence  of  Posting  Notices. 

10.  Posting  of  notices  in  three  public  places  within  the  vicinity  of  a  proposed 
road  Is  sufficiently  shown  by  affidavits  designating  the  places  where  notices  were 
posted,  as  a  barn  on  the  line  of  road,  the  barn  of  V.  and  a  fence  at  the  east  end  of 
the  road,  and  a  recital  in  the  Journal  entry  of  the  court  appointing  viewers  that 
it  appeared  that  the  notice  had  been  posted  in  "three  of  the  most  public  places 
along  the  line  of  the  proposed  road".— Sweek  v.  Joryensen,  270. 

HOMESTEAD. 

Effect  of  Judicial  Sale  of  Homestead. 

One  who  has  acquired  land  as  a  homesteader  under  Rev.  Stat.  U.  S.,  2  2296, 
may  recover  possession  of  the  land  from  one  who  purchased  at  a  sale  under  an 
execution  on  a  Judgment  based  on  a  debt  contracted  prior  to  the  actual  Issuing 
of  the  patent  although  evidenced  by  a  note  executed  after  Its  issuance.— Schultz 
v.  Lwy,  373. 

HOMICIDE. 

Presumption  From  Use  of  Dangerous  Weapon— Right  to  Repel  Intruder- 
Threats— Self-Defense.    See  Criminal  Law,  29, 80, 81. 

HOSTILITY  OF  WITNESS.    Limit  of  Cross  Examination.    See  Trial,  14. 
HUSBAND  AND  WIFE. 

Presumption  as  to  Conveyance. 

1.  The  presumption  that  a  purchase  of  land  by  a  husband  in  the  name  of  his 
wife  was  an  advance  or  settlement,  and  not  a  trust,  Is  disputable  and  may  be 
overcome  by  evidence  that  such  was  not  the  intention  of  the  parties  nor  the 
nature  of  the  transaction  relied  upon.—  Parrish  v.  l*arrish,  48(5. 
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HUSBAND  AND  WIFE-Concluded. 

Conveyance  to  Wife  — Fraud. 

2.  The  presumption  that  a  deed  of  absolute  conveyance,  unambiguous  in  its 
terms,  expresses  the  Intent  of  the  parties  at  the  time  of  its  execution  cannot 
prevail  where  fraud  vitiates  the  conveyance  itself.—  ParrUh  v.  Parrixh,  48tf. 

IMPANELING  JURY. 

Rejecting  Jurors  for  Opinion  Already  Formed.    See  Trial,  25. 
IMPEACHMENT  OF  WITNESS. 

Insufficient  Foundation  for  Impeachment.    See  Witnesses,  1. 
Showing  Place  Where  Conversation  Occurred.    See  Witnesses,  5. 
Limitation  of  Right  to  Impeach  One's  Own  Witness.    See  Witnesses,  8. 
Naming  Persons  Present  When  Conversation  Occurred.    See  Witnesses,  7. 
Defendant  as  a  Witness— Previous  Statements.    See  Witnesses,  4. 

IMPLEMENTS  OF  TRADE. 

Stationery  and  Glove  Boxes  arc  not  Included.    Sec  Insurance,  14. 

IMPLIED  TRUST.    See  Trusts. 
IMPRISONMENT. 
Non-Payment  of  Flne-^Justice  of  the  Peace.    See  Criminal  Law,  6,  7. 

INDIANS. 

Indian  Lands  — Power  of  Secretary  of  Interior. 

1.  The  Secretary  of  the  Interior  has  no  power  to  cancel  a  lease  of  land  that 
has  been  allotted  to  an  Indian,  and  by  him  leased  pursuant  to  the  prescribed 
regulations  with  the  approval  of  such  secretary,  and  this  for  at  least  three 
reasons:  (1)  The  lessee  has  acquired  a  vested  interest  of  which  he  cannot  be 
deprived  without  some  legal  proceeding,  (2)  the  power  to  cancel  has  not  been 
conferred  on  the  secretary l>y  congress,  and  (3)  the  exercise  of  this  unwarranted 
authority  is  not  necessary  for  the  protection  of  the  Indians  or  the  public,  since 
the  court*  afford  appropriate  relief  in  cases  of  wrong.— Mottgrave  v.  Jiarper,  252. 

2.  The  Secretary  of  the  Interior  is  not  authorized  under  the  law  giving  him 
supervision  of  Indian  affairs  to  cancel  a  lease  of  allotted  lands  regularly  made 
by  an  Indian  pursuant  to  law ;  nor  does  the  secretary  derive  such  power  from  the 
law  making  him  the  superior  officer  of  the  land  department  with  control  over 
the  proceedings  for  acquiring  title  to  public  lands.— Mosgrove  v.  Harper,  252. 

INDICTMENTS. 

Waiver  of  Objection  of  Duplicity.    See  Criminal  Law,  15, 16. 
Examples  of  Duplicitous  Indictment.    See  Criminal  Law,  14,  15. 
Statement  of  Nature  and  Cause  of  Accusation.    See  Criminal  Law,  13. 
Motion  to  Set  Aside— When  Must  be  Made.    See  Criminal  Law,  12. 

INFANTS. 

Judgments  — Collateral  Attack. 

1.  Fictitious  proceedings  In  the  county  court  by  which  the  land  of  an  infant  is 
transferred  to  a  third  person  who  had  previously  executed  a  mortgage  thereon 
in  pursuance  of  a  scheme  to  mortgage  the  infant's  land  are  not  entitled  to  the 
force  and  effect  of  a  Judgment,  and  may  be  collaterally  attacked  in  a  suit  to  fore- 
close the  mortgage.— Omklin  v.  Iai  Dow,  354. 

Mortgage. 

2.  A  guardian  who  has  no  power  under  the  statute  to  mortgage  the  land  of  his 
ward  cannot  indirectly  encumber  it  by  making  a  sham  sale  to  a  third  party  who 
executed  a  mortgage  thereon.— Ounklin  v.  La  IJow,  355. 

INFERIOR  TRIBUNAL. 

County  Court  Transacting  Probate  Business.    See  Courts,  8. 

INSANITY. 

When  an  Instruction  on  That  Subject  is  Proper.    See  Criminal  Law,  82. 
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insolvents  and  insolvency. 

Compensation  of  Assignee. 

An  assignee  for  creditors  is  entitled  to  a  reasonable  compensation,  consider- 
ing the  time  and  talent  required  and  the  character  of  the  service  performed,  and 
the  amount  is  to  be  determined  by  the  court,  under  section  3180,  Hill's  Ann. 
Laws,  which  authorizes  the  allowance  to  an  assignee  of  such  commissions  as 
may  6e  considered  Just.— lie  Assignment  of  Woodcut,  382. 

INSTRUCTIONS  TO  JURIES. 

Instruction  on  Improbability  of  Crime.    See  Trial,  8, 9. 
Degrees  of  Proof— Civil  and  Criminal  Cases.    See  Trial,  10. 
Using  Unusual  References  by  way  of  Illustration.    See  Trial,  5. 
Entire  Instruction  Must  be  Considered.    See  Trial,  4. 
Concerning  the  Use  of  a  Deadly  Weapon.    See  Criminal  Law,  80. 
When  Jury  May  Consider  Evidence  of  Threats.    See  Criminal  Law,  29. 

INSULATION  OF  ELECTRIC  WIRES. 

Effect  of  Imperfect  Insulation— Resulting  Injuries.    See  Elecricity,  3, 5. 
INSURANCE. 

Agreement  to  Insure  — Presumption  as  to  Form  of  Policy. 

1.  Where  nothing  is  Stipulated  in  a  preliminary  agreement  to  Insure  so  far  as 
it  respects  the  kind  of  policy  to  be  issued,  the  law  presumes  that  the  parties  con- 
templated the  policy  ordinarily  employed  by  the  company  to  cover  property  of 
the  kind  designated  in  the  agreement,  and  this  whether  Insured  sues  in  equity  for 
specific  performance  of  the  agreement  and  for  damages  in  pursuance  thereof,  or 
at  law  directly  on  the  agreement  for  damages  for  a  breach  thereof  in  neglecting 
to  issue  the  policy. — Sprout  v.  Western  Assurance  Company,  98. 

2.  The  policy  which  an  insurance  company  undertakes  and  agrees  to  issue 
becomes  a  controlling  factor  In  determining  the  relief  to  which  the  assured  is 
entitled  in  an  action  on  an  oral  preliminary  contract  for  the  Issuance  of  such 
policy  which  was  not  carried  out.— Si*roul  v.  western  Assurance  Company,  98. 

Incumbrances  — Waiver  of  Conditions  of  Policy. 

3.  Where,  in  the  course  of  the  negotiation  of  a  preliminary  agreement  for  the 
issuance  of  a  policy,  no  inquiry  is  made  touching  incumbrances,  and  no  intima- 
tion is  given  applicant  that  they  would  affect  the  Insurance,  the  denial  of  the 
agreement  and  the  withholding  of  the  policy  by  the  company  waives  a  condition 
in  the  policy  against  incumbrances.— Sprout  v.  Western  Assurance  Cb.,  98. 

Waiver  of  Proofs  of  Loss. 

4.  A  denial  of  an  oral  contract  to  Insure  followed  by  a  refusal  to  deliver  a 
policy,  is  a  waiver  of  any  condition  or  rule  requiring  proofs  of  loss.— Sprout  v. 
Western  Assurance  Company,  98. 

Insurance— Legality  of  Arbitration. 

5.  The  valued  p  >licy  act  of  this  state  (  Laws  1893,  p.  188 ),  which  provides  that 
"In  case  there  is  a  partial  destruction  of  the  property  Insured,  no  greater  amount 
shall  be  collected  than  the  damages  sustained,"  does  not  affect  the  right  of  the 
parties  to  arbitrate  a  partial  loss,  either  on  a  building  or  on  personal  property.— 
Stemmer  v.  Scottish  Insurance  Company,  85. 

Meaning  of  Words  Used  in  the  Insurance  Statutes. 

8.  The  words  "  full  amount  of  such  loss,"  as  used  in  section  3577  of  Hill's 
Ann.  Laws,  and  the  expression  "damages  sustained"  found  In  the  fire  insurance 
act  of  181W,  unquestionably  mean  indemnity.—  Stem mer  v.  Scottish  Insurance 
Coumpany,  85. 

INTEREST. 

On  Unliquidated  Claims. 

1.  Under  the  Oregon  statute  (  Hill's  Ann.  Laws,  \  3587 )  there  is  no  interest 
on  unliquidated  claims.—  Smith  v.  Turner,  379. 

On  Counterclaim. 

2.  A  counterclaim  for  unliquidated  damages  in  an  action  on  a  note  does  not 
cut  oft*  the  running  of  interest  on  the  note  from  the  time  the  claim  accrued,  but 
only  from  the  verdict,  except  where  the  damages  are  previously  liquidated  by 
the  confession  or  default  of  plain  tiff.—  Smith  v.  Turner,  379. 
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I NTEREST— Concluded. 

Interest  on  an  Award. 

3.  Where  an  insured  sues  to  set  aside  an  award,  be  should  not  be  allowed 
interest  until  the  decree  is  entered,  for,* having  rejected  the  award,  there  was 
nothing  on  which  to  compute  interest. — Stemtner  v.  Scottish  Insurance  Cfe.,66. 

INTERIOR  DEPARTMENT. 

Control  of  Over  Leased  Indian  Lands.    See  Indians. 

IRRIGATION.    Same  as  Waters. 

JEOPARDY.    See  Criminal  Law,  8,  9. 

JOINT  AND  SEVERAL  JUDGMENT.    See  Judgments,  8. 

JOINT  TENANCY  in  Crop.    See  Landlord  and  Tenant,  2. 

JUDGMENTS.    See  also  Decrees. 

Payment  by  Turning  Over  an  Account. 

1.  It  is  immaterial  that  a  judgment  debtor  does  not  offer  an  account  as  part/ 
payment  of  the  Judgment  if  it  is  taken  and  accepted  by  the  creditor  from  the 
sheriff  as  such  payment,  and  the  debtor  subsequently  acquiesces  therein.—  Barr 
v.  Rader,  375. 

False  Return  of  Summons— Equity. 

2.  A  Judgment  obtained  against  one  without  service  on  or  appearance  by 
him,  but  through  a  false  return  of  service  on  him,  may  be  relieved  against  in 
equity.— Huntington  v.  Or  outer,  408. 

Joint  and  Several  Judgment. 

3.  In  an  action  against  several  defendants  on  an  alleged  Joint  demand, 
there  cannot  be  a  Joint  Judgment  against  some  of  them  for  part  of  the  claim  and 
against  others  or  another  for  another  part.  Under  section  B3,  Hill's  Ann.  Laws, 
there  cannot  be  a  joinder  of  distinct  causes  of  action  against  parties  severally 
liable.— Hayden  v.  Pearce,  88. 

Infants— Judgments— Collateral  Attack. 

4.  Fictitious  proceedings  in  the  county  court,  by  which  the  land  of  an  infant 
is  transferred  to  a  third  person  who  had  previously  executed  a  mortgage  thereon 
in  pursuance  of  a  scheme  to  mortgage  the  infant's  land,  are  not  entitled  to  the 
force  and  effect  of  a  Judgment,  and  may  be  collaterally  attacked  in  a  suit  to  fore- 
close the  mortgage.— Conklin  v.  La  Dow,  3o4. 

Appeal  From  Only  Part  of  a  Judgment. 

5.  Since  a  Judgment  at  law  is  not  severable,  an  appeal  cannot  be  taken  from 
part  of  it.  The  dissatisfied  party  must  appeal  from  the  entire  Judgment,  and 
then  the  Supreme  Court  may  review  any  part  of  the  proceedings,  either  final  or 
interlocutory.— Farmer's  Bank  v.  Key,  443. 

JURISDICTION. 

Of  County  Court  Must  Appear  on  Appeal  Record.    See  Appeal,  3. 

Of  Equity  to  Enjoin  Judgment  Based  on  False  Return.    See  Equity,  1. 

Of  Equity  Where  There  is  a  Remedy  at  Law.    See  Equity,  2,  3. 

Of  Equity  in  Preventing  Multiplicity  of  Actions.    See  Equity,  2. 

Of  Equity  in  Foreclosing  Bond  for  a  Deed— Possession.    See  Equity,  4. 

JURY  TRIAL. 

Disqualification  of  Jurors  for  Bias.    See  Trial,  23. 
Misconduct  of  Jurors  — New  Trial.    See  Trial,  24,  25. 
Surprise— Waiver  of  Resulting  Rights.    See  Trial,  20. 

JUSTICE  OF  THE  PEACE. 

Appeal  from  Justice's  Court  — New  Undertaking. 

Where  an  appellant  tiled  with  the  Justice  of  the  peace  in  due  time  his  under- 
taking on  appeal  sufficient  in  form,  but  by  a  mistake  of  the  attorney  one  of  the 
sureties  did  not  appear  and  justify  after  being  excepted  to,  and  an  application  is 
made  to  the  circuit  court  for  leave  to  tile  a  new  undertaking,  it  should  be  granted 
and  the  case  held  for  trial,  under  Hill's  Ann.  Laws,  g  2129.— Gobbi  v.  Itefrano,  26. 
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LACHES  Ah  Affecting  Right  of  Rescission.    Sec  Vendor  and  Purchaser,  6. 

LANDLORD  AND  TENNANT. 

Construction  of  Contract  —  Lease* 

1.  A  contract  by  which  one  person  is  to  rent  certain  premises,  advance  and 
pay  the  rent  therefor,  furnish  necessary  grain  to  seed  tue  same,  advance  the 
money  for  harvesting  the  crops  and  the  sacks  for  the  same,  and  a  second  person 
is  to  cultivate  the  land  and  care  for  the  crop  produced  until  ready  for  harvesting, 
furnish  the  necessary  assistance  in  harvesting,  and  out  of  the  proceeds  arising 
therefrom  repay  the  former  all  money  advanced  for  harvesting,  sacking  and 
marketing  the  crop  and  for  rent  of  the  premises,  and  also  a  debt  due  from  him 
to  such  former  person,  entitles  the  husbandman  to  any  surplus  remaining  after 
making  such  payment*,  although  the  contract  Is  silent  in  regard  thereto.  Con- 
sidered in  its  entirety  the  contract  is  one  of  leasing.— Hargeti  v.  Beardsley,  301. 

Tenancy  in  Common. 

2.  A  tenancy  In  common  between  the  landlord  and  tenant  in  the  crop  pro- 
duced by  the  latter  is  never  created  where  there  is  a  cash  rental.— Hargett  v. 
Beardslcy^  801. 

LARCENY. 

Cooperation  of  Owner  in  the  Theft.    See  Criminal  Law,  27. 

LATIN  MAXIMS. 

Res  InterIAl}o8!'Ur'}"*i>er,irtm  v*  Poraand  Electric  Co..  at  pp.  474,  475. 
E^usdem  Generis. 

LEASE. 

Contract  Construed  to  be  a  Lease.    See  Landlord  and  Tenant,  1. 
Indian  Lands— Cancellation  by  Secretary  of  Interior.    See  United  States. 

LIMIT  OF  COUNTY  INDEBTEDNESS.    See  Counties. 

LOCATION  OF  COUNTY  ROADS.    Sec  Highways. 

MANDAMUS. 

Appeal  From  an  Executed  Order. 

1.  An  appeal  from  a  peremptory  writ  of  mandamus  will  be  dismissed,  where 
it  was  not  taken  until  after  compliance  with  the  terms  of  the  writ.— Jacksonville 
School  District  v.  CroweU,  11. 

Contents  of  Writ. 

2.  A  writ  of  mandamus  must  itself  point  out  the  acts  required  to  be  done, 
and  the  person  against  whom  it  is  directed  cannot  be  required  to  look  beyond 
the  language  of  the  writ  to  ascertain  such  acts.— Sears  v.  Kincaid,  215. 

Duty  of  Secretary  of  State  — Australian  Ballot  Law. 

3.  Under  section  45  of  the  election  law  of  this  state,  commonly  known  as  the 
Australian  Ballot  Law  (Laws,  1891,  p.  22),  the  secretary  of  state  is  required  to 
certify  to  the  names  of  candidates,  and  to  the  other  matters  contained  in  the 
several  certificates  of  nominees  whose  names  are  required  bylaw  to  be  placed 
on  the  official  ballot,  and  mandamus  will  not  compel  him  to  do  more,  as,  for  ex- 
ample, to  certify  that  a  particular  candidate  was  nominated  by  a  certain  party. — 
Sears  v.  Kincaid,  215. 

MAXIMS.    See  also  Latin  Maxims. 

Coming  Into  Court  With  Clean  Hands. 

"  He  who  comes  into  a  court  of  equity  must  come  with  clean  hands".— Oonh- 
lin  v.  La  Dow,  355. 

MEANDER  LINES. 

Government  Survey— Boundary  of  Patent.    See  Public  Lands,  2. 

MEMORANDA. 

Use  of  by  Witness— Refreshing  Memory.    See  Witnesses,  0. 
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MILEAGE. 

Of  Witnesses  Attending  Without  Subpoena— Costs.    See  Costs,  2. 

MISCONDUCT. 

•Separation  of  Jury— Drinking  Liquor.    See  Trial,  '21,  25. 
Improper  Speech  to  Jury  by  Counsel.    See  Criminal  Law,  -1. 

MISJOINDER  OF  PARTIES. 

When  May  be  Urged  on  Writ  of  Review.    Sec  Writ  of  Review,  1. 

MISREPRESENTATION.    See  Vendor  and  Purchaser,  1. 

MORTGAGES.    See  also  Chattel  Mortgages. 
Assuming  Payment  of  Mortgage. 

1.  One  who  accepts  a  conveyance  of  land  In  which  it  is  provided  that  the 
grantee  shall  assume  the  payment  of  a  lien  on  such  land  makes  the  debt  his  own 
as  though  he  had  originally  executed  it.— Farmers'  Nat.  Bank  v.  Gate*,  888. 

Mortgage  Foreclosure— Paramount  Title.        # 

2.  Where  the  owner  of  an  upland  bordering  on  a  body  of  water  mortgages 
such  upland  to  one  person  and  afterwards  the  land  under  the  water  to  another, 
the  owner  of  the  first  mortgage  may  properly  in  a  foreclosure  proceeding  deter- 
mine the  extent  and  position  of  his  rights  as  against  the  holder  of  the  second 
mortgage.    Such  an  adjudication  will  not  be  a  violation  of  the  rule  against  liti- 

?;ating  questions  of  paramount  title  In  mortgage  foreclosures.— Earners1  Na- 
ional  Bank  v.  Gates,  888. 

3.  The  rule  that  a  title  adverse  or  paramount  to  that  of  the  mortgagor  can- 
not be  litigated  in  a  foreclosure  suit  does  not  apply  to  a  suit  to  foreclose  a  mort- 
gage on  land  of  an  infant  executed  by  a  third  person  to  whom  the  land  was  after- 
wards conveyed  in  pursuance  of  a  scheme  to  encumber  the  infant's  property.— 
Oonklin  v.  La  Dow,  354. 

Guardian  and  Ward  — Mortgage. 

4.  A  guardian  who  has  no  power  under  the  statute  to  mortgage  the  land  of 
his  ward  cannot  indirectly  encumber  It  by  making  a  sham  sale  to  a  third  party 
who  executed  a  mortgage  thereon.— Omklin  v.  Ixi  Dow,  355. 

Mortgage  Foreclosure— Equity  Maxim. 

5.  Under  the  rule  that  he  who  comes  into  a  court  of  equity  must  come  with 
clean  hands,  the  fact  that  a  mortgage  on  a  minor's  Interest  in  a  tract  of  land  is 
void  against  him  because  made  without  authority  by  a  guardian  docs  not  de- 
prive the  mortgagee  of  all  rights,  but  only  of  any  Hen  on  the  interest  of  the  in- 
fant. The  other  mortgagors  ana  subsequent  purchasers  must  pay  or  take  the 
consequences.—  Oonklin  v.  La  Dow,  355. 

Strict  Foreclosure  of  Equitable  Interest. 

6.  Section  414  of  Hill's  Ann.  Laws,  providing  for  sale  and  redemption  of 
mortgaged  realty,  has  reference  only  to  the  foreclosure  of  liens  that  are  security 
for  debts,  and  does  not  apply  to  a  suit  to  bar  the  equitable  interest  of  the  grantee 
in  a  bond  for  a  deed.—  Security  Savings  nmijxmy  v.  Mackenzie,  209. 

MOTION. 

For  Verdict  Is  a  Demurrer  to  the  Evidence.    See  Trial,  20. 

For  Judgment  After  Overruling  Demurrer.    See  Trial,  22. 

To  Set  Aside  Indictment— When  Must  be  Made.    See  Crim.  Law,  12. 

To  Dismiss  Appeal  —  Sufficiency.    See  Appeal,  85. 

To  Dismiss  Appeal  —  Failure  to  File  Briefs.    See  Appeal,  16, 17 

MULTIPLICITY  OF  ACTIONS. 

Remedy  at  Law  — Jurisdiction  of  Equity.    See  Equity,  2. 
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MUNICIPAL  CORPORATIONS. 

Construction  of  Paving  Contract. 

1.  Under  an  ordinance  providing  that  a  paving  contractor  shall  give  a  bond 
to  the  city  in  an  amount  equal  to  the  contract  price  of  the  improvement,  condi- 
tioned that  he  shall  perform  the  contract  according  to  specifications,  and  also 
give  a  bond  equal  to  twenty-flve  per  cent,  of  the  contract  price,  conditioned  that 
For  the  period  of  five  years  from  the  date  of  Its  completion  he  will  keep  the  pave- 
ment In  repair,  by  immediately,  upon  proper  notice,  repairing  at  his  own  cost 
and  expense  any  injuries  or  worn  out  places  or  other  defects  due  to  traffic,  or  on 
account  of  disintegration  or  decay,  or  In  any  manner  attributable  to  defective 
materials  or  workmanship,  a  bona  given  by  a  contractor  under  the  latter  part  of 
the  ordinance  is  an  undertaking  to  maintain  the  pavement  In  repair  for  a  desig- 
nated period  of  time,  and  not  a  guaranty  that  the  work  will  be  done  and  the 
materials  furnished  according  to  the  contract.— J^ortland  v.  Bituminous  Paving 
Company,  307. 

Maintenance— Paving  Contract  —  Ultra  Vires. 

2.  Where  a  city  Is  authorized  to  repair  Its  streets,  and,  If  so  declared  by  or- 
dinance, assess  the  cost  against  the  adjacent  property,  the  repairs  contemplated 
are  those  whose  present  necessity  exists  in  the  opinion  of  the  council,  and  there 
cannot  be  Inserted  in  a  contract  for  street  paving,  to  be  paid  for  by  special  as- 
sessment, a  provision  requiring  the  contractor  to  Keep  the  street  in  repair  for  a 
period  of  years. — Portland  v.  Bituminous  Paving  Company,  807. 

Street  Assessments  for  Illegal  Contract. 

3.  An  assessment  against  property  to  meet  ex  penses  of  street  repairs  required 
by  an  illegal  contract  Is  void.— Portland  v.  Bituminous  Paving  Company,  307. 

Power  op  City  to  Accept  Bond  for  Maintenance  of  Streets. 

4.  A  bond  to  a  city  by  a  street  contractor  which  constitutes  an  Independent 
undertaking  by  the  latter  to  keep  the  street  and  pavement  In  repair  for  a  given 
number  of  years,  and  which  covers  in  effect  all  injuries  liable  to  arise  from  what- 
soever source,  Is  not  authorized  by  a  statutory  power  to  take  security  by  bonds 
for  the  performance  of  contracts.— Portland  v.  Bituminous  Paving  Co.,  308. 

Bond  Founded  on  Ultra  Vires  Contract. 

5.  A  bond  given  for  the  performance  of  a  contract  with  a  city  is  void  and 
incapable  of  enforcement,  where  the  contract  Is  ultra  vires,  and  would  cause  an 
Illegal  application  of  the  city's  funds.— Portland  v.  Bituminous  Paving  Co.,  308. 

Rule  for  Estoppel  Against  Cities. 

6.  A  municipality  will  be  estopped  to  enforce  the  performance  of  a  contract 
under  the  same  or  like  conditions  that  an  individual  will  be  estopped  to  proceed 
against  it. — Portland  v.  Bituminous  Paving  Company,  808. 

Voluntary  Bond— Ultra  Vires. 

7.  The  fact  that  the  bond  is  voluntary  and  founded  upon  a  valid  considera- 
tion will  not  enable  a  city  to  enforce  a  bond  by  a  street  contractor  to  repair  a 
street  for  a  period  of  years,  when  the  contract  Is  entirely  beyond  the  general 
scope  of  the  powers  of  the  city,  even  if  It  has  been  fully  executed  by  the  city. — 
Portland  v.  Bituminous  Paving  CXtmpany,  308. 

Municipal  Court— Statutory  Construction. 

8.  A  provision  in  a  city  charter  limiting  punishment  by  imprisonment  to 
ninety  days  does  not  affect  the  right  of  the  municipal  Judge  to  inflict  a  tine,  the 
working  out  of  which  under  the  general  statutes  will  keep  one  In  confinement 
longer  than  the  prescribed  limit;  since  in  the  latter  case  the  defendant  Is  only 
paying  a  tine,  while  in  the  other  case  he  is  being  imprisoned  as  a  punishment. — 
fix  parte  McGee,  165. 

MURDER. 

Consideration  of  Threats— Presumption  From  Use  of  Deadly  Weapon— Ex- 
pulsion of  Trespassers.    See  Criminal  Law,  2),  30, 31. 

MUTUALITY. 

Effect  of  Signing  Contract.    See  Contracts,  5. 

NEGLIGENCE. 
Negligence  in  Placing  Electric  Wires. 
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NEGLIGENCE— Concluded. 

2.  Placing  electric  wires  known  to  be  dangerous  at  a  place  where  others  are 
lawfully  entitled  to  be  constitutes  negligence.— Per  ham  v.  Portland  Electric  Co., 
461. 

8.  An  electric  company,  by  consent  of  a  bridge  owner,  placed  over  the  bridge 
two  wires  two  feet  apart.  It  did  not  Inform  the  owner  that,  notwithstanding  the 
Insulation  of  the  wires,  it  was  dangerous  to  touch  both  at  once,  though  it  knew 
that  persons  while  repairing  the  bridge  would  be  near  the  wires.  Decedent,  hav- 
ing no  expert  knowledge  of  electricity,  was  employed  by  the  owner  to  repair  the 
bridge.  He  touched  the  wires  when  they  were  dead,  but  mistakenly  supposed 
they  were  alive,  and  harmless  because  of  their  insulation.  Later  in  the  day  a 
current  was  turned  on  without  notice  to  him.  and  he  touched  both  wires  at  once, 
and  was  killed.  By  some  inconvenience  to  himself,  he  could  have  avoided  touch- 
ing them.  Held,  that  the  company  was  liable— Perham  v.  Portland  Electric  Co.,  451. 

Question  for  Jury— Care  to  Avoid  Injury. 

4.  Whether  a  person  exercised  such  care  to  prevent  injury  from  electric  wires 
as  an  ordinarily  careful  and  prudent  person  usually  exercises  under  similar  cir- 
cumstances Is  a  question  for  the  Jury.— Perham  v.  Portland  Electric  Co.,  451, 

NEWLY  DISCOVERED  EVIDENCE.    See  New  Trial,  3. 

NEW  TRIAL. 
Discretion  of  Court. 

1.  Motion  to  set  aside  verdicts  and  for  new  trials  for  insufficiency  of  the  evi- 
dence are  discretionary  and  the  orders  thereon  are  not  appealable.— State  v. 
Gardner,  150. 

Surprise. 

2.  Where  a  party  did  not  move  for  a  continuance  at  the  time  an  alleged  sur- 
prise occurred,  but  waited  until  after  a  verdict,  he  waived  the  objection.— /State 
v.  Oardnert  150. 

Newly  Discovered  Evidence. 

8.  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evi- 
dence where  such  evidence  merely  tends  to  impeach  the  adversary's  witnesses. 
—State  v.  Gardner,  150. 

NON  OBSTANTE  VERDICTO. 

Motion  for  Judgment  After  Overruling  a  Demurrer.    See  Trial,  28. 

NONRESIDENCE. 

Right  of  Nonresident  to  Benefit  of  Exemption  Statutes.    See  Statutes,  8. 
Place  of  Mailing  Summons  to  Nonresident.    See  Summons,  3. 

NONSUIT. 
When  Nonsuit  Should  be  Refused. 

1.  The  only  question  for  the  consideration  of  the  court  on  a  motion  for  a  non- 
suit is  whether  there  is  any  evidence  from  which  the  Jury  can  reasonably  con- 
clude that  the  facts  sought  to  be  proved  are  established,  and  in  determining  such 
question  it  must  assume  as  true  every  fact  which  the  Jury  could  properly  find 
from  the  evidence.— Barr  v.  Itader,  375. 

Motion  for  Verdict  is  a  Demurrer  to  the  Evidence. 

2.  A  request  to  direct  a  verdict  is  substantially  a  demurrer  to  the  sufficiency 
of  the  evidence  and  It  should  be  considered  as  a  motion  for  a  nonsuit.— First 
National  Bank  v.  Fire  Association,  123. 

NOTICE. 

To  Owner  In  Condemnation  Proceedings.    See.HittiiwAYs,  «,  7. 
Of  Presenting  Petition— Showing  as  to  Venue.    See  Highways,  9. 
To  Cashier  as  Notice  to  his  Bank.    See  Banks. 

NOTICE  OF  APPEAL. 

Sufficiency  of  Notice — Incomplete  Description.    See  Appeal,  34. 
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OFFICERS. 

Sciiooijg— Acts  of  Dk  Facto  Director. 

1.  A  school  director,  although  he  has  removed  from  the  district,  will  be  con- 
sidered a  de  facto  officer  so  tor  as  the  rights  of  third  persons  are  concerned,  where 
he  continued  to  act  as  a  director  and  exercised  the  duties  pertaining  to  the  office. 
—Graham  v.  School  District,  203. 

'  Duty  of  Secretary  of  State  in  Certifying  Nominations. 

2.  Session  Laws,  1891,  p.  22,  requires  the  Secretary  of  State,  before  election,  to 
arrange  all  the  names  and  other  information  concerning  candidates  contained  in 
the  certificates  of  nomination  filed  with  him  and  accepted  by  the  nominees,  uud 
to  certify  to  and  file  the  same,  and  transmit  to  the  several  county  clerks  and  post 
In  his  office  a  duplicate  thereof.  Held,  that  the  act  requires  him  only  to  certify 
to  the  names  of  the  candidates,  and  to  the  other  matters  contained  in  the  sworn 
certificates  of  nomination,  required  by  law  to  be  placed  on  the  official  ballot,  but 
not  that  the  persons  so  named  are  in  fact  the  nominees  of  any  party,  and  he  can- 
not pass  upon  the  validity  of  such  nominations,  or  inquire  into  the  regularity  of 
the  conventions  by  which  they  have  been  made;  and  mandamus  will  therefore 
not  lie  to  compel  him  to  certify  to  the  nomination  of  a  candidate,  and  to  trans- 
mit to  the  several  county  clerks  and  post  in  his  office  a  duplicate  of  such  certifi- 
cate.— Scars  v.  Kincaid,  215. 

Expert  Examination  of  Books  of  Public  Officers. 

3.  Warrants  issued  for  posting  up  public  records  that  are  behind  and  for  ex- 
perting  books  of  the  county  officers  are  necessary  expenses  of  conducting  a  county 
Imposed  by  law.— Municipal  Security  Company  v.  Baker  County,  339. 

OPINION  EVIDENCE. 

Where  Skilled  Witnesses  May  Express  Opinions  on  Ordinary  Subjects  — Ex- 
ceptions to  General  Rule— Subjects  of  Expert  Testimony.  See  Evi- 
dence, 1,  9. 
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Kitehersidc  v.  Myers,  10  Or.  21,  approved,  338. 

Knahtla  v.  Oregon  Short  Line  Ry.  Co.,  21  Or.  130,  applied.  282. 

Koshland  v.  Hartford  Insurance  Co.,  81  Or.  402,  applied,  99. 

Koshland  v.  Home  Insurance  Co.,  81  Or.  321,  applied,  99. 

Krewson  v.  Purdom.  15  Or.  589,  distinguished,  324. 

Kumli  v.  Southern  Pacific  Co.,  21  Or.  505,  cited,  556. 

Ladd  v.  Foster,  31  Fed.  827  (Or.),  cited,  464. 

Ladd  v.  Mason,  10  Or.  308,  applied,  561. 

Langford  v.  Jones,  18  Or.  308,  followed.  110,  368. 

Latimer  v.  Tillamook  County,  22  Or.  291,  applied,  270. 

Lung  Chung  v.  Northern  Pacific  R.  R.  Co.,  19  Fed.  254  (Or.),  cited,  464. 

McCullough's  Estate.  31  Or.  86,  cited,  385. 

McQuald  v.  Portland  R.  R.  Co.,  19  Or.  535.  applied,  422. 

Mendenhall  v.  Harrisburg  Water  Co.,  27  Or.  38,  explained,  895. 

Miles  v.  Miles.  6  Or.  266.  approved,  388. 

Minter  v.  Durham,  13  Or.  471,  explained,  292. 

Moody  v.  Richards,  29  Or.  282,  followed,  391. 

Moser  v.  Jenkins,  5  Or.  448,  followed,  292. 

Muldrick  v.  Galbraith,  31  Or.  86,  cited.  385. 

Murray  v.  Murray,  6  Or.  17,  followed,  870. 

Neppach  v.  Jones,  28  Or.  286.  applied,  422. 

Nickum  v.  Gaston,  24  Or.  380,  followed,  368. 

Northern  Part  flc  Terminal  Co.  v.  City  of  Portland,  14  Or.  24,  distinguished,  226. 

Nutt  v.  Southern  Pacific  Co.,  25  Or.  291,  cited,  172. 

Odell  v.  Gotfrcy,  13  Or.  406,  cited,  29. 

O'Hara  v.  Parker,  27  Or.  lo7,  approved,  338. 

Oregon  and  California  R.  R.  Co.  v.  Croisan,  22  Or.  393,  cited,  136, 142. 

Oregon  and  California  R.  It.  Co.  v.  Lane  County,  23  Or.  386,  followed,  144. 
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Oregon  Mortgage  Saving*  Bank  v.  Jordan,  1(1  Or.  113,  followed,  144. 
Oregon  Pottery  Co.  v.  Kern,  30  Or.  328  followed,  324. 
Oregon  The,  73  Fed.  846  (  Or. ),  followed,  463. 

Parker  v.  Metzger,  12  Or.  407,  approved,  80. 

Parker  v.  Newiit,  18  Or.  274.  cited.  486. 

Pendleton  v.  Saunders,  19  Or.  9,  cited,  183. 

Pengra  v.  Wheeler,  21  Or.  582,  cited,  66;  followed,  319. 

Portland  Lumbering  Co.  v.  City  of  East  Portland,  18  Or.  21,  cited,  o5 

Portland  v.  Bituminous  Paving  Co.  33  Or.  307,  cited,  486. 

Portland  Construction  Co.  v.  O'Neil,  24  Or.  54,  applied,  66. 

Powell  v.  Dayton,  etc.,  R.  R.  Co.  14  Or.  22,  followed,  283. 

Ramp  v.  Marion  County,  24  Or.  461,  followed,  144. 
Ramsev  v.  Pettengill,  14  Or.  207,  cited,  208. 
Re  McCullough's  Estate,  81  Or.  86,  cited,  385. 
Reynolds  v.  Jackson  County,  33  Or.  422,  applied,  372. 
Roberts  v.  Parrish,  17  Or.  583.  followed,  193. 
Rosendorf  v.  Baker,  8  Or.  240,  followed,  578. 

Salem  Water  Co.  v.  City  of  Salem,  5  Or.  29,  applied,  339. 

Salomon  v.  Cress,  22  Or.  177,  followed  868. 

Schaefer  v.  Stein,  20  Or.  147,  followed,  178. 

Schirott  v.  Phillippi,  8  Or.  484,  cited,  208. 

Sheppard  v.  Yocum,  10  Or.  403,  applied.  33,  43;  distinguished,  11  . 

Sheppard  v.  Yocum,  11  Or.  234,  cited,  446. 

Shmft  v.  Day.  27  Or.  110.  followed.  193. 

Singer  Manufacturing  Co.  v.  (4raham,8  Or.  17,  followed,  578. 

Sloper  v.  Carey,  9  Or.  oil,  approved,  239. 

Stanley  v.  Smith,  15  Or.  505,  followed,  110. 

State  v.  Abrams,  11  Or.  169,  followed.  110,  510. 

State  v.  Anderson,  10  Or.  448,  applied.  110. 

State  v.  Bacon,  13  Or.  143,  cited,  37,  123. 

State  v.  Becker,  12  Or.  318,  followed,  152. 

State  v.  Brown,  28  Or.  147,  cited,  556. 

State  v.  Bruce,  5  Or.  68,  cited,  508. 

State  v.  Carver,  22  Or.  602,  cited.  111. 

Slate  v.  Clements,  15  Or.  237,  followed,  152. 

State  v.  Dodson,  4  Or.  64,  cited,  127. 

Suite  v.  Doty,  5  Or.  491,  cited,  508. 

State  v.  Drake,  11  Or.  396,  followed,  152. 

State  v.  Kllsworth,  30  Or.  143.  cited,  33. 

State  v.  Fit/.hugh,  2  Or.  227,  followed,  152. 

State  v.  Foot  You.  24  Or.  61,  approved,  150. 

SUite  v.  Oallo,  18  Or.  421.  followed,  110. 

SUwte  v.  Hansen,  25  Or.  891.  applied,  110. 

State  v.  Hatcher,  29  Or.  309,  applied,  524. 

State  v.  Home,  20  Or.  485,  applied,  506. 

State  v.  Howe,  27  Or.  13S,  distinguished,  570. 

SUite  v.  Jarvis.  18  Or.  360,  cited.  508. 

State  v.  Kirk,  10  Or.  505,  cited,  533. 

State  v.  Lawrence,  12  Or.  297,  cited,  591. 

SUite  v.  Lurch,  12  Or.  99,  distinguished,  110. 

SUite  v.  Mack,  20  Or.  230.  followed,  422. 

State  v.  Mackey,  12  Or.  154,  followed.  152. 

State  v.  Mugone,  32  Or.  206,  approved;,  93. 

State  v.  McCormaek,  8  Or.  230,  distinguished,  570. 

Slate  v.  McDonald,  8  Or.  113,  distinguished,  83;  followed,  \ia. 

State  v.  Moran,  15  Or.  262,  cited,  533. 

State  v.  Pomeroy,  30  Or.  16,  applied,  173. 

State  v.  Pool,  20  Or.  150,  applied,  4K3. 

State  v.  Porter,  32  Or.  135,  cited,  127. 

State  v.  Roberts,  15  Or.  187,  followed,  152. 

State  v.  Sargent.  32  Or.  110,  cited,  509. 

State  v.  Saunders,  14  Or.  300,  distinguished,  110. 

SUite  v.  Sheppard,  15  Or.  598,  applied,  165. 

State  v.  Steeves,  29  Or.  85,  cited,  96,  533;  followed,  110; 

State  v.  Tom  Louey,  11  Or.  326,  followed,  510. 

State  v.  Wilson,  6  Or.  42S  followed,  152. 

Swanson  v.  Leavens.  27  Or.  561,  4pplie<l,  422. 

Surles  v.  Sweeney,  11  Or.  21,  followed,  292. 

Suksdorf  v.  Bigham,  13  Or.  369,  cited,  1. 
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Tatum  v.  Massie,  29  Or.  140,  cited,  394. 

Taylor  v.  Miles,  19  Or.  550,  cited,  488. 

Territory  v.  Latshaw,  1  Or.  146,  applied,  150. 

The  Oregon,  73  Fed.  846  (Or.),  followed,  463. 

Tillamook  Dairy  Association  v.  Schermerhorn,  31  Or.  308,  cited,  91. 

Towns  v.  Klamath  County,  33  Or.  225  followed,  260,  261. 

Trutch  v.  Bunnell,  11  Or.  58,  cited,  350. 

Tucker  v.  Constable,  16  Or.  407,  approved,  125. 

i! 
Van  Bibber  v.  Plunkett,  26  Or.  562,  applied.  172.  375. 
Van  Voorhies  v.  Taylor,  24  Or.  247,  followed,  44$. 

Wolf  v.  Smith,  6  Or.  73,  cited,  418. 

Walker  v.  Goldsmith,  7  Or.  162,  approved.  388. 

Wallace  v.  Suburban  Railway  Co.,  26  Or.  174,  applied,  173.  375. 

Wallowa  National  Bank  v.  Riley,  29  Or.  289,  followed,  873. 

Watson  v.  Smith.  7  Or.  448,  cited,  159. 

Weiner  v.  Lee  Shing,  12  Or.  276,  approved.  298. 

Willamette  Falls  Canal  Co.  v.  Gordon,  6  Or.  at  p.  179,  applied,  221. 

Woodruff  v.  Douglas  County,  17  Or.  314,  distinguished,  225. 

Woods  v.  Courtney,  16  Or.  121,  followed,  193. 

Wooward  v.  Oregon  Railway  and  Navigation  Co.,  18  Or.  289,  applied,  282. 

Wormington  v.  Pierce,  22  Or.  606,  approved,  3-14. 

"OTHER  CAUSES."    See  Words  and  Phrases. 

OVERRULED  CASES.   See  Oregon  Cases. 

"  OWNER."    See  Words  and  Phrases. 

PARAMOUNT  TITLE. 

Determination  of  in  Mortgage  Foreclosures.    See  Mortgages,  2, 3. 

PARTNERSHIP. 

Evidence  of  Partnership. 

1.  Testimony  that  witness  had  left  money  on  deposit  with  a  firm  on  the 
faith  and  credit  of  defendant  is  Inadmissible  to  prove  defendant's  membership  in 
the  firm.— Farmer's  Bank  v.  Sating,  395. 

2.  To  prove  a  person's  membership  in  a  firm,  letterheads  and  sacks  on  which 
his  name  is  printed  as  a  firm  member,  used  by  such  firm  in  its  business  at  a  date 
subsequent  to  the  time  of  incurring  the  liability  sued  on,  are  admissible  in  cor- 
roboration of  other  independent  evidence  on  that  issue.— Farmer's  Bank  v. 
Baling,  395. 

3.  On  an  issue  whether  one  of  the  defendants  was  a  member  of  a  firm  which 
signed  certain  notes.  It  was  competent  to  offer  in  evidence  the  notes  and  letters 
dated  some  months  later,  but  signed  in  the  same  handwriting  and  written  on  let- 
terheads  having  the  name  of  the  defendant  as  one  of  the  partners.  The  docu- 
ments, being  signed  by  the  same  person,  are  prima  facie  evidence  that  the  firm 
whose  name  was  signed  to  the  note  was  the  same  firm  whose  names  appear  on 
the  letterhead.— Farmer's  Bank  v.  Haling,  395. 

4.  On  an  issue  of  the  membership  of  a  firm  to  which  a  loan  had  been  made, 
there  being  two  firms  of  the  same  name,  testimony  of  the  lender  as  to  which  one 
of  the  firms  he  understood  he  was  lending  the  money  to  is  admissible.— Fanner's 
Bank  v.  Baling,  394. 

5.  To  prove  defendant's  membership  In  a  firm,  testimony  that  witnesses  un- 
derstood or  believed  defendant  to  be  a  member  is  admissible,  where  such  wit- 
nesses state  the  facts  from  which  they  derive  their  understanding  or  belief,  and 

•  such  facts  are  proper  for  the  consideration  of  the  Jury.— Farmer's  Bank  v.  Ba- 
ling, 394. 

PAYMENT. 

Execution— Payment. 

It  is  immaterial  that  a  Judgment  debtor  does  not  offer  an  account  as  part 
payment  of  the  execution,  if  it  is  taken  and  accepted  by  the  creditor  from  the 
sheriff  as  such  payment,  and  the  debtor  subsequently  acquiesces  therein.— Barr 
v.  Racier,  375. 
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PERSONAL  PROPERTY.    See  Property. 

PHRASES.    Same  as  Words  and  Phrases. 

PHYSICIANS  AND  SURGEONS. 

Courts  —  Physicians. 

The  proceedings  of  a  board  of  medical  examiners  In  refusing  a  license  to  prac- 
tice to  one  applying  therefor  cannot,  after  such  board  has  become  functus  officio. 
be  revised  by  the  courts  where  no  proceeding  was  taken  at  the  time  tccompel 
the  board  by  mandamus  to  act.— Miller  v.  Medical  Board,  5. 

PLEADING. 
Decree  — Issues  Made  by  the  Pleadings. 

1.  A  decree  which  charges  the  plain tifTs  maintenance  upon  land  conveyed 
by  her  in  consideration  of  future  support  Is  within  the  Issue  made  by  the  plead- 
ings where  it  is  alleged  that  to  secure  a  home  and  cure  the  plaintiff  transferred 
her  property  as  a  gift,  and  the  reply  denies  that  the  defendant  agreed  to  clothe 
and  support  the  plaintiff  in  consideration  of  the  title  received— Patton  v.  Xixon,  150. 

Estoppel,  to  Deny  Equitable  Jurisdiction. 

2.  An  objection  in  an  equity  suit  that  plaintiff  has  an  adequate  remedy  at 
law  cannot  be  raised  by  a  defendant  who  has  by  his  own  answer  asked  equitable 
relief. — Municipal  Security  Company  v.  Baker  County,  338. 

Contract  or  Tort. 

3.  A  complaint  averring  the  delivery  of  merchandise  by  plaintiff  to  defend- 
ants, under  an  agreement  that  defendants  should  sell  the  same,  and  account  for 
the  proceeds,  less  expenses  and  a  certain  commission,  but  the  defendant  "wrong- 
fully and  unlawfully  retained  and  converted  to  their  own  use"  an  excess  over 
the  agreed  commission,  declares  upon  a  contract  rather  than  a  tort.— Ilutchcroft 
v.  II err  en,  1. 

Negligence— Construction  of  Pleadings. 

4.  A  complaint  alleging  that  defendants  operated  an  engine  on  premises  ad- 
Joining  plaintiff's;  that  in  so  operating  it  they  negligently  took  the  tire  from  It 
and  placed  the  same  on  the  ground  in  the  straw  and  stubble,  and  thereby, 
through  negligence,  permitted  the  Are  so  token  from  the  engine  to  spread  and 
burn  over  said  straw  and  stubble,  and  Into  plaintiff's  field,  and  thereby,  through 
defendant's  negligence,  the  fire  destroyed  property  on  plaintifTs  premises,  charges 
only  negligence  in  putting  the  fire  in  an  improper  place,  and  not  negligence  in 
failing  to  extinguish  it  after  It  had  been  taiken  from  the  engine.— Lieuallen  v. 
Mosgrove,  282. 

Allegata  et  Probata. 

5.  An  allegation  that  fire  was  negligently  taken  from  defendant's  engine  used 
for  threshing  and  placed  upon  the  ground  in  and  about  the  stubble,  from  which 
it  communicated  to  and  consumed  plaintiff's  property  is  not  sustained  by  evi- 
dence that  defendants  were  negligent  In  not  properly  extinguishing  the  fire  after 
it  had  been  properly  taken  from  the  engine.  Wolverton.  J.,  dissents.— Lieu- 
allen v.  Mosgrove,  282. 

Replevin  — Necessary  Allegation  of  Complaint. 

6.  A  complaint  in  an  action  of  claim  and  delivery  must  show  that  plaintiff 
was  entitled  to  the  possession  of  the  chattels  when  the  action  was  commenced. — 
Kimball  v.  Jtedjletd,  292. 

7.  An  allegation  in  a  replevin  complaint  that  at  a  certain  time  before  the 
commencement  of  the  action  plaintiff  was  the  owner  and  entitled  to  the  imme- 
diate possession  of  the  property  in  question,  and  that  defendant  "still  unlawfully 
and  wrongfully  retains  the  possession  thereof"  docs  not  show  that  plaintiff  was 
entitled  to  the  immediate  possession  when  the  action  was  commenced. — Kimball 
v.  Redfield,  292. 

Amending  Pleadings— Discretion. 

8.  A  liberal  practice  prevails  in  Oregon  regarding  amendments  to  pleadings: 
thus,  where  action  was  brought  on  a  note  dated  9  Sept.,  1892,  and  it  developed  on 
the  trial  that  the  date  should  have  been  9  Sept.,  1K93,  it  was  proper  to  allow  the 
complaint  to  he  amended,  It  being  apparent  that  the  defendants  had  not  been 
misled. — Farmer's  Bank  v.  Sating,  3i>o. 


Presumption.  643 


PLEADING—CONCLUDED. 


9.  A  cause  based  on  a  trust  ex  maleflcio,  rather  than  on  an  express  trust,  Is 
stated  by  a  complaint  alleging  the  extreme  age  and  mental  Infirmity  of  de- 
ceased; the  fact  of  defendant,  his  wife,  taking  undue  advantage  of  him  while  sick 
and  Incompetent  to  transact  business,  and  obtaining  from  him  a  will  and  deeds 
of  his  property;  her  subsequent  concealment  from  nim  of  their  execution;  her 
later  subsequent  purpose  of  acquiring  the  property,  with  the  present  Intention 
of  ultimately  withholding  It  from  him  and  claiming  it  as  her  own,  while  she  in- 
duced him  to  believe  that  It  was  necessary  for  her  to  have  the  legal  title,  to  enable 
her  to  manage  his  property  for  him,  together  with  a  further  statement  of  the 
manner  of  her  subsequently  acquiring  legal  title  to  his  property,  her  refusal  to 
account,  and  claim  or  ownership,  though  it  is  alleged  that  the  last  transfers  of 
property  to  her  were  on  her  promise  to  him  to  manage  it  for  him.— Parrish  v. 
ParHsh,  486. 

"POINT"  In  Surveying.    See  Words  and  Phrases. 

POLICE  JUSTICE  In  Portland. 

Power  to  Imprison  for  Nonpayment  of  Fine.    See  Criminal  Law,  6. 

POSSESSION. 

Unnecessary  to  Support  Foreclosure  of  Bond  for  Deed.    See  Equity,  4. 

PRACTICE  IN  CIVIL  CASES. 

On  Appeal  From  Order  Distributing  an  Estate.    See  Appeal,  1,  2,  3. 

Motion  for  Judgment  After  General  Demurrer.    See  Appeal,  40. 

Power  of  Court  to  Control  Testimony.    See  Trial,  1. 

Giving  Special  Charges  to  Jury.    See  Trial,  7. 

Duty  to  Make  Findings  of  Fact.    See  Trial,  11. 

Examination  and  Cross-Examination  of  Witnesses.    See  Trial,  12, 13, 14. 

Rule  for  Receiving  Secondary  Evidence.    See  Trial,  15. 

Rule  in  Motions  for  Nonsuit.    See  Trial,  16, 17,  20. 

Misconduct  of  Jury  During  Trial.    See  Trial,  21. 

Proper  Course  When  Taken  by  Surprise.    See  Trial,  26. 

PRACTICE  IN  CRIMINAL  CASES. 

Improper  Speech  by  District  Attorney.    See  Criminal  Law,  4. 
Time  to  Object  to  Grand  Jury.    See  Criminal  Law,  10. 
Time  to  Move  to  Quash  Indictment.    See  Criminal  Law,  12. 
Duplicity  in  Indictments—  Waiver.    See  Criminal  Law,  14, 15, 16. 
Rejecting  Surplusage  From  Indictment  After  Verdict.    See  Crim.  Law,  17. 
Duty  of  District  Attorney  — Calling  Witnesses.    See  Criminal  Law,  1U. 
Cross-Examination  of  Defendant.    See  Criminal  Law,  20. 
When  Charge  on  Insanity  May  be  Given.    See  Criminal  Law,  32. 
Appeal  by  State  From  Verdict  of  Acquittal.    See  Criminal  Law,  34. 

PRACTICE  IN  SUPREME  COURT. 

Dismissal  of  Appeal  for  Non-compliance  With  Rules.    See  Appeal,  16, 17. 
Remanding  Cause  —  Leave  to  Answer.    See  Appeal,  42. 
Judgment  Roll  is  Sufficient  to  Present  Questions  of  Jurisdiction  and  Suffi- 
ciency of  Complaint.    See  Appeal,  12. 
Error  Cannot  be  Assigned  on  Reporter's  Notes.    See  Appeal,  13. 
Place  for  Filing  Transcript  —Terms  of  Court.    See  Appeal,  14. 
Exception  to  a  Series  of  Instructions  In  Gross.    See  Appeal,  15. 

PRESUMPTION. 

Trial— Presumption  ok  Innocence  of  Crime. 

1.  Where  the  defense  to  an  action  on  an  insurance  policy  is  that  the  property 
was  intentionally  burned,  it  is  proper  to  charge  the  jury  that  the  person  charged 
with  the  crime  is  presumably  innocent,  and  that  such  presumption  should  be 
considered  in  arriving  at  a  verdict.  This  Is  not  a  legal  presumption,  but  rather 
a  natural  presumption  of  fact  arising  from  the  experience  of  mankind  that  prob- 
ably people  will  not  commit  criminal  acts.— First  National  Bank  v.  Ortmmerciot 
Assurance  Company,  43. 
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PRESUMPTION— Concluded. 

Agreement  to  Insure— Form  of  Policy  Had  it  Issued. 

2.  The  parties  to  an  oral  preliminary  contract  for  insurance  are  presumed  in 
an  action  on  such  agreement  to  have  contemplated  the  issuance  of  the  usual  and 
ordinary  policy  employed  by  the  insurer  to  cover  property  of  the  kind  and 
nature  designated  in  the  agreement,— Sproul  v.  Western  Assurance  Cb.,  98. 

Presumption  of  Regularity  in  Road  Proceedings. 

8.  It  will  be  presumed  on  appeal  that  persons  appointed  as  viewers  of  a  pro- 
posed road  were  "disinterested  freeholders"  as  required  by  statute,  when  the 
contrary  is  not  shown.— Towns  v.  Klamath  County,  23Q. 

Disputable  Presumption. 

4.  Under  the  general  presumption  that  official  duty  has  been  performed  it 
will  be  supposed  that  a  line  appearing  on  a  government  map  was  by  the  official 
who  surveyed  the  ground  actually  run  as  shown,  but  this  may  be  disputed.— 
Barnhart  v.  Ehrhart,  276. 

5.  The  presumption  that  a  purchase  of  land  by  a  husband  in  the  name  of  his 
wife  was  an  advance  or  settlement  and  not  a  trust,  is  disputable  and  may  be 
overcome  by  evidence  that  such  was  not  the  intention  of  the  parties  nor  the 
nature  of  the  transaction  relied  upon.— Parrish  v.  Parrish,  486. 

6.  The  presumption  that  a  deed  of  absolute  conveyance,  unambiguous  in  its 
terms,  expresses  the  intent  of  the  parties  at  the  time  of  its  execution  cannot 
prevail  where  fraud  vitiates  the  conveyance  itself.— Parrish  v.  Parrish,  486. 

PRINCIPAL  AND  ACCESSORY. 

Indictment  of  Accessory  —  Constitutional  Right.    See  Criminal  Law,  18. 

PRINCIPAL  AND  AGENT.    Same  as  Agents  and  Agency. 

PROBATE  COURTS. 

Writ  to  Review  Allowance  of  a  Claim.    See  Courts,  8,  9. 

"  PROCEEDING  "  in  Legal  Parlance.    See  Words  and  Phrases. 

PROCESS.    Same  as  Summons. 

PROPERTY. 

Personal  Property  — Building. 

It  is  error  to  nonsuit  plaintiff  in  an  action  for  conversion  of  a  building  upon 
the  ground  that  his  evidence  shows  the  building  to  be  real  and  not  personal 
property,  where  the  defendant  claims  the  building  by  virtue  of  a  levy  upon  it  as 
personal  property  under  attachment,  and  the  evidence  merely  shows  that  it  was 
erected  by  one  person  upon  land  of  another  under  an  agreement  giving  the 
former  the  right  to  remove  it. 

PROOFS  OF  LOSS. 

Requirement  of  is  Waived  by  Denying  Contract.    See  Insurance,  4. 

PROSECUTING  ATTORNEY.    Same  as  District  Attorney. 

PROVINCE  OF  JURY.    See  Trial,  8,  9. 

PUBLIC  HIGHWAYS.    Same  as  Highways. 

PUBLIC  LANDS. 

Exemption  of  Homestead  From  Judicial  Sale. 

1.  One  who  has  acquired  land  as  a  homesteader  under  Rev.  Stat.  U.  8.,  g  2296, 
may  recover  possession  of  the  land  from  one  who  purchased  at  a  sale  under  an 
execution  following  a  Judgment  based  on  a  debt  contracted  prior  to  the  actual 
issuing  of  the  patent,  although  evidenced  by  a  note  executed  after  its  Issuance. — 
Schultz  v.  Levy,  373. 

surveys— Meandered  Links— Boundary. 

2.  Whore  a  government  surveyor  fails  to  Include  large  tracts  of  land  lying 
between  the  meander  line  as  run  and  the  stream,  the  patents  for  lots  along  such 
line,  though  referring  for  Identification  to  the  official  plat  of  such  survey,  which 
represents  the  meander  line  as  the  border  of  the  water,  are  grants  only  to  the 
meander  line  actually  run.— Barnhart  v.  Ehrhart,  274. 
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PUBLIC  LANDS— Concluded. 

Disputable  Presumption— Government  Survey. 

8.  Under  the  general  presumption  that  official  duty  has  been  performed.  It 
will  be  supposed  that  a  line  appearing  on  a  government  map  was  by  the  official 
who  surveyed  the  ground  actually  run  as  shown,  but  this  may  be  disputed. — 
Harnhart  v.  Ehrhart,  275. 

Indian  Lands— Power  of  Secretary  of  Interior. 

4.  The  Secretary  of  the  Interior  has  no  power  to  cancel  a  lease  of  land  that 
has  been  allotted  to  an  Indian,  and  by  him  leased  pursuant  to  the  prescribed  reg- 
ulations with  the  approval  of  such  secretary,  and  this  for  at  least  three  reasons  : 
(1)  The  lessee  has  acquired  a  vested  interest  of  which  he  cannot  be  deprived 
without  some  legal  proceeding;  (2)  the  power  to  cancel  has  not  been  conferred 
on  the  secretary  by  Congress,  and  (8)  the  exercise  of  this  unwarranted  authority 
is  not  necessary  for  the  protection  of  the  Indians  or  the  public,  since  the  courts 
afford  appropriate  relief  in  cases  of  wrong. — Mosffrove  v.  Harper ■,  252. 

Adverse  Possession. 

5.  An  adverse  possession  of  public  land,  with  a  claim  of  exclusive  title 
thereto  as  a  homestead,  for  more  than  ten  years,  except  as  against  the  United 
States,  vests  a  perfect  title  in  the  occupant,  as  against  one  who  had  obtained  a 
patent  before  such  occupancy.— Fellows  v.  Evati*,iiQ. 

Waters. 

6.  The  reservation  of  vested  rights  of  the  owners  of  ditches,  provided  for  by 
Hill's  Ann.  Laws,  gg  4057-60,  on  the  issue  of  patents  for  land  by  the  state,  is  not 
the  grant  of  a  new  easement,  but  the  recognition  of  a  pre-existing  right.— Carson 
v.  Gentner,  512. 

PUBLIC  OFFICIALS.    Same  as  Officers. 

QUESTIONS  FOR  JURY.    See  Trial,  21. 

RAPE. 

Duplicltous  Indictment— Surplusage  After  Verdict.    See  ('rim.  Law,  15, 17. 

RATIFICATION  OF  CONTRACT 

By  Payments  as  Therein  Provided  for.    See  Schools,  7. 

Power  of  County  Officers  to  Ratify  Illegal  Contract.    See  Agents,  1. 

Example  of  Ratification  by  Principal.    See  Agents,  3. 

REAL  PROPERTY. 

Sufficiency  of  Description  to  Identify  Tract  Conveyed.    See  Deed,  2. 
Meander  of  Government  Survey  —  Boudaiies.    See  Public  Lands,  2. 

REDIRECT  EXAMINATION.    See  Trial,  12, 13. 

REFRESHING  MEMORY.    See  Witnesses,  0. 

REMEDY  AT  LAW. 

Estoppel  Against  This  Defense  in  Equity.    See  Estoppel,  1. 
Remedy  by  Action  —  Jurisdiction  of  Equity.    See  Equity,  3. 

REPLEVIN. 

Nature  of  Claim  and  Delivery  Action. 

1.  The  common  law  action  of  replevin  Is  reproduced  In  the  statutes  of  Ore- 
gon without  material  change  in  form  under  the  name  of  claim  and  delivery.— 
Kimball  v.  Redfield,  292. 

Necessary  Allegation  of  Complaint. 

2.  A  complaint  In  an  action  of  claim  and  delivery  must  show  that  plaintiff* 
was  entitled  to  the  possession  of  the  chattels  when  the  action  was  commenced. — 
Kimball  v.  Redfield,  2112. 

3.  An  allegation  in  a  replevin  complaint  that  at  a  certain  time  before  the 
commencement  of  the  action  plaintiff*  was  the  owner  and  entitled  to  the  Imme- 
diate possession  of  the  property  In  question,  and  that  defendant  "still  unlawfully 
and  wrongfully  retains  the  possession  thereof"  does  not  show  that  plaintiff'  was 
entitled  to  the  Immediate  possession  when  the  action  was  commenced. — Kimball 
v.  Redfield,  292. 
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REPLEVIN— Concluded. 

"Owner"  in  Replevin  Actions. 

4.  The  term  "owner"  as  used  in  replevin  statutes  and  pleadings  means  one 
who  has  a  right  to  the  present  possession  of  the  property  involved. — Kimball  v. 
Jtedjield,  202. 

REPORTER'S  NOTES. 

Errors  Cannot  be  Assigned  on  Notes  of  Trial.    See  Appeal,  13. 

REPRESENTATIONS.    See  Vendor  and  Purchaser,  1. 

RES  INTER  ALIOS  ACTA.    Perham  v.  Portland  Electric  Co.,  475. 

RES  IPSA  LOQUITUR.    Perham  v.  Portland  Electric  Co.,  474. 

RESULTING  TRUST.    See  Trusts. 

RETURN  OF  OFFICERS. 

May  be  Contradicted  in  Equity.    See  Sheriffs,  1. 

Sufficiency  of  Return  of  Service  as  to  Venue.    Sec  Sheriffs,  2. 

REVIEW.    Same  as  Writ  of  Review. 

REVISED  STATUTES  OF  UNITED  STATES  Cited  In  this  volume. 

441) 

462  VMosgrove  v.  Harper,  258. 

403) 

2296    Schultz  v.  Levy,  373. 

2339    Carson  v.  Gentner,  512. 

26    Statutes  United  States,  795.    Mosgrove  v.  Harper,  252. 

ROADS. 

Description  of  Location  in  Petition.    See  Highways,  1,  2, 3, 4. 
Presenting  Petition—  Sufficiency  of  Notice  — Venue.    See  Highways,  9. 
Evidence  of  Posting  Notices  in  Public  Places.    See  Highways,  10. 
Collateral  Attack  on  Proceedings  to  Establish.    See  Highways,  8. 

RULES  OF  COURT. 

Dismissing  Appeal  — Filing  Briefs. 

1.  Where  there  has  been  notable  delay  In  tiling  briefs  beyond  the  time  lim- 
ited by  the  rules,  and  no  satisfactory  explanation  thereof  Is  given,  the  case  will 
be  dismissed.—  Blank  v.  H Talker,  372. 

2.  Appellant,  having  failed  to  file  an  abstract  or  brief  because  the  same  ques- 
tions were  involved  in  another  case  pending  on  appeal,  may,  on  the  other  case 
being  dismissed,  be  relieved  from  failure  to  file  them  as  required  by  the  rules  of 
court,  and  the  case  be  heard  on  the  briefs  in  the  other  case  and  such  others  as 
either  party  may  file.—  Garnsey  v.  CSturUy  Court,  201. 

Excuse  for  Failure  to  File  Briefs. 

3.  The  practice  as  to  allowance  of  time  for  filing  briefs  under  rule  6  should 
be  liberal,  but  the  fact  that  co-counsel,  or  counsel  and  client,  were  disputing  as 
to  who  should  print  the  brief  will  not  excuse  failure  to  comply  with  the  rules.— 
Reynold*  v.  Jackson  County,  422. 

SALES. 

Title  to  Chattels  Sold  on  Conditional  Contract. 

A  sale  and  delivery  of  chattels  on  a  contract  reserving  title  in  the  vendor 
until  the  entire  purchase  price  Is  paid,  does  not  pass  title  to  the  vendee.— Schneider 
v.  Lee,  578. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

School  —  Ratification  of  Contract. 

1.  A  contract  executed  by  the  directors  of  a  school  district  or  part  of  them, 
without  the  formalities  required  by  statute  will  be  considered  ratified  where  the 
entire  board  comply  with  its  terms  for  an  appreciable  time.— Graham  v.  School 
District,  2«3. 
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SCHOOLS  AND  SCHOOL  DISTRICTS— Concluded. 

Schools— Act  of  De  Facto  Director. 

2.  A  school  director  who  continues  to  act  as  such  after  he  has  moved  out  of 
the  district  will  be  considered  a  tie  facto  officer  In  so  far  as  his  acts  may  affect 
third  persons.— Graham  v.  School  District,  2<J3. 

SECONDARY  EVIDENCE.    When  not  Admissible.    See  Trial,  15. 

SECRETARY  OtfcSTATE. 

Duty  In  Certifying  Nominees  for  Election.    See  Officers,  2. 

SECRETARY  OF  THE  INTERIOR. 

Power  to  Cancel  Lease  of  Allotted  Indian  Lands.    See  United  States,  1. 

SERVICE. 

By  Mail— Residence  of  Parties.    See  Summons,  3. 

SESSION  LAWS  of  Oregon  Considered  in  this  Volume. 

p.  185,  Garnsey  v.  County  Court,  201. 

p.   22,  Sears  v.  Kincaid,  215. 

p.  153, 34,  Miller  v.  Medical  Board,  9-10.       . 

p.  182,  Dayton  v.  Board  of  Equalization,  131. 

p.   63,  State  v.  Gardner,  149. 

p.  133,  Stemmer  v.  Scottish  Insurance  Co.,  65-71-73. 

p.   67,  State  v.  Lee,  507. 

SHERIFFS  AND  CONSTABLES. 
Certificate  of  Service— Venue. 

1.  A  constable's  return  of  the  service  of  a  notice  of  appeal  is  insufficient 
where  It  specifies  that  the  service  was  made  within  a  certain  county  and  state, 
but  fails  to  show  that  It  was  made  within  the  constable's  own  precinct.— Her- 
mann v.  Hutchenon,  230. 

Verity  of  Return  on  Process. 

2.  The  return  of  an  officer  on  process  delivered  to  him  for  service  is  prima 
facie  correct  but  it  may  be  contradicted  in  equity.— Huntington  v.  Crouter,  408. 

SHORTHAND    REPORTER. 

Assignment  of  Error  on  Reporter's  Notes.    See  Appeal,  13. 

SIGNATURES. 

Both  Parties  Become  Bound  by  Signing  an  Offer.    See  Contracts,  5. 

SPECIFIC  PERFORMANCE. 

Defective  Title  to  Small  Portion  of  Land. 

A  court  of  equity  will  require  specific  performance  by  a  purchaser,  although 
the  vendor  is  unable  to  give  title  to  ten  acres  out  of  a  tract  of  224,  where  the  por- 
tion to  which  the  defective  title  appertains  does  not  affect  the  value  and  reason- 
able enjoyment  of  the  remainder  for  the  purpose  for  which  It  was  Intended,  and 
the  vendor  consents  to  a  ratable  reduction  in  the  price.— Mr Omrt  v.  Johns,  501. 

STATE  CONSTITUTION. 


Article  I. 


Hwtion  11  J  state  v-  H,nkle,  97. 
section  11,  j8tatc  v#  Branton,  533. 

Section  12,  State  v.  Bartmess,  121. 

a^ti^r.  in  (Towns  v.  Klamath  County,  225. 

section  i«t{Sunivan  v.  ('line,  261. 

[Section  32,  Dayton  v.  Board  of  Equalization,  148. 
Article  IX,  section  1.  Dayton  v.  Board  of  Equalization,  148. 
Article  XI,  section  10,  Municipal  Security  Co.  v.  Baker  County,  338,  339. 
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STATUTE  OF  FRAUDS. 

M  utxj  a  lit  y— Contract  in  Writing. 

1.  A  contract  signed  by  S.  and  I.,  reciting  that  they  enter  into  an  agree- 
ment whereby  S.  agree*  to  deliver  a  certain  pasture  to  I.  for  $100  per  year  for  a 
stated  time,  S.  also  to  deliver  to  I.  during  Bald  time  all  over  a  certain  amount  of 
hay  raiHed  each  year  on  certain  land,  for  $10  per  ton.  and  I.  agrees  that  S.  can 
have  the  use  of  certain  land,— satisfies  the  statute  of  frauds  as  to  the  agreement 
of  I.  to  take  and  pay  for  the  pasture  and  hay.— Stubblefleld  v.  Jmbler%  446. 

Trust  Ex  Maleficio. 

2.  A  trust  ex  maleflcio,  which  is  not  within  the  statute  of  frauds,  arises 
where  a  person,  with  the  intent  to  eventually  appropriate,  obtains  the  legal  title 
to  property  by  representing  that  it  will  be  managed  and  held  In  trust  for  the 
grantor:  but  where  the  grantee,  although  honestly  intending  when  the  title  is 
taken  to  carry  out  the  trust,  afterward  forms  the  design  of  defrauding  the 
grantor,  the  trust  is  within  the  statute  and  must  be  in  writing.— ParrUh  v.  Par- 
rish,  4W. 
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STATUTE  OP  FRAUDS-Concluded. 

27891 

2770 

2778    Dayton  v.  Board  of  Equalization,  131, 143, 148. 

2776 

2848 

8180    Re  Assignment  of  Woodall,  882. 

8577    Stemmer  v.  Scottish  Insurance  Co.,  65,  71,  78. 

3587    Smith  v.  Turner,  879. 

8882    Carson  v.  Gentner,  512. 

4057^ 

4058 

4060 

4000 

4062  Towns  v.  Klamath  County,  229. 

4063  Sweek  v.  Jorgensen,  270. 
4074  ~ 
4075 
4076 
4077 
4078 
4079 
4140'  Municipal  Security  Co.  v.  Baker  County,  889. 

Session  Laws. 

1889    p.  136,  Garnsey  v.  County  Court,  201. 

ip.  22,  Sears  v.Kincaid,  215. 
p.  153,  3  4,  Miller  v.  Medical  Board,  9-10. 
p.  182,  Dayton  v.  Board  of  Equalization,  131. 
p.  63,  State  v.  Gardner,  149. 
p.  133,  Stemmer  v.  Scottish  Insurance  Co.,  65,  71-73. 
1895    p.  67,  State  v.  Lee,  507. 

Revised  Statutes  of  United  States. 

441) 

462  VMosgrove  v.  Harper,  253. 

463) 

2296    Schultz  v.  Levy,  373. 
2339    Carson  v.  Gentner,  512. 
26    Stat.  U.  S.,  795,  Mosgrove  v.  Harper,  252. 

STATUTES  AND  STATUTORY  CONSTRUCTION. 

Meaning  of  Wobds  Used  in  the  Insurance  Statutes. 

1.  The  words  "  full  amount  of  such  loss,"  as  used  in  section  8577  of  Hill*  Ann. 
Laws,  and  the  expression  "damages  sustained"  found  in  the  Are  insurance  act 
of  1893,  unquestionably  mean  indemnity.—  Stemmer  v.  Scottish  Insurance  Cb.,  65. 

Construction  of  Statutes  Confirming  Water  Rights. 

2.  The  local  customs  and  decisions  ol  western  states  that  he  who  first  divert* 
to  some  useful  purpose  the  waters  of  a  natural  stream  flowing  through  public 
lands,  thereby  acquires  a  superior  right  to  the  same  against  every  claimant  ex- 
cept the  United  States,  constitute  a  modification  of  the  common  law,  which  has 
been  confirmed  by  both  state  and  national  legislation:  Hill's  Ann.  I*aws,  §  3832 
and  Rev.  Stat.  U.  S.  g  2339.—  Carson  v.  Gentner,  512. 

Construction  of  Exemption  Laws. 

8.  Exemption  statutes  have  no  extra  territorial  operation,  and  do  not  form 
any  part  of  the  contract  between  debtor  and  creditor,  being  merely  a  part  of  the 
remedy.—  Bond  v.  Turner,  551. 

Imprisonment  for  Failure  to  Pay  Fine. 

4.  Under  sections  2131  and  1408,  Hill's  Ann.  Laws,  a  justice  of  the  peace  may 
order  a  defendant  Imprisoned  if  his  fine  is  not  paid. —  Bx  parte  McOee,  165. 

STENOGRAPHIC  NOTES. 

Error  Cannot  be  Assigned  on  Reporter's  Notes.    See  Appeal,  13. 

SUMMONS. 

Return  on  Summons  as  Evidence. 

1.  An  officer's  return  on  a  summons  delivered  to  him  for  service  is  prima 
facie  evidence  of  the  material  matters  therein  stated,  but  it  may  be  contradicted. 
—  JluntingUm  v.  Qrouter,  408. 
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SUMMONS-  CONCLU  DED. 

Amending  Return— Impeaching  Affidavits. 

2.  In  determining  whether  an  amendment  should  be  allowed  to  a  return  of 
service  the  court  may  consider  affidavits  showing  that  a  sufficient  return  cannot 
truthfully  be  made.— Fink  v.  Hunt,  524. 

Service  by  Mail— Residence  of  Defendant. 

8.  Under  Hill's  Ann.  Laws,  g§  528,  520,  providing  that  service  by  mall  may  be 
made  when  the  persons  for  and  on  whom  it  Is  made  reside  in  different  places, 
between  which  there  Is  communication  by  mail,  such  a  service  Is  ineffectual 
where  the  copy  was  mailed  at  the  place  of  residence  of  the  person  on  whom  It 
was  to  be  made.— Fisk  v.  Hunt,  524. 

SUPREME  COURT. 

Practice  on  Remanding  Cause— Amendment.   See  Courts,  6. 

SURPRISE. 

Waiver  by  Not  Asking  a  Continuance.    See  New  Trial,  2. 

SURVEYS. 

Government  Surveys — Meandered  Lines— Patents.    See  Public  Lands,  2. 
Presumption  as  to  Location  of  Line.    See  Public  Lands,  3. 

TAXATION. 

Jurisdiction  of  State  Board  of  Equalization— Record. 

1.  The  Jurisdiction  of  the  State  Board  of  Equalization  established  by  laws, 
1881  ( p.  182),  pertains  oniy  to  the  equalization  of  the  assessment  of  property  to 
secure  uniformity  In  valuations  between  the  different  counties  of  the  state,  and 
its  functions  are  exercised  in  a  summary  manner.  There  are  no  parties  to  Its 
proceedings,  nor  does  It  act  in  rem,  and  a  record  is  not  essential  to  the  establish- 
ment of  Jurisdiction  of  person  or  thing.  So  far  as  county  rolls  are  concerned  the 
only  record  provided  for  is  a  tabulated  statement  of  the  abstracts  of  the  county 
rolls,  prepared  by  the  secretary  of  the  board.  It  Is  not  necessary  that  the  rolls 
themselves  be  before  the  board  or  even  on  file  in  the  office  of  the  Secretary  of 
State. — Ikiyton  v.  Board  of  Equalization,  181. 

Character  of  State  Board. 

2.  The  State  Board  of  Equalization  has  advisory  but  not  appellate  powers. 
It  is  merely  part  of  the  machinery  for  equalizing  taxes  between  the  various 
counties. — Dayton  v.  Board  of  Equalization,  131. 

Irregularity— County  Rolls. 

3.  It  was  merely  a  harmless  irregularity  that  the  board  of  equalization  did 
not  have  before  it  the  certified  copy  of  the  assessment  roll  of  one  county,  where 
the  record  of  the  board  shows  that  it  acted  upon  an  abstract  of  such  county's 
roll,  and  that  it  actually  equalized  the  assessments  of  such  county  at  the  same 
time  with  all  the  other  counties.— Dayton  v.  Board  of  Equalization,  131. 

Irregular  Classification— Harmless  Error. 

4.  Although  the  statute  (Hill's  Ann.  Laws,  gg  2770 and  2776)  divides  real  prop- 
erty Into  only  two  classes  for  the  purposes  of  taxation,  viz.,  platted  and  rural 
land,  it  is  not  a  fatal  irregularity  in  the  county  assessment  rolls  if  the  former 
class  is  subdivided  Into  "  lots"  and  "  improvements  on  lots."  The  state  equaliza- 
tion board  may  properly  add  the  two  sets  of  values,  making  thereby  a  single 
class  of  the  kind  indicated  by  the  statute,  and  then  equalize  it.— Dayton  v.  Board 
of  Equalization,  131. 

Power  of  State  Board  to  Correct  County  Assessments. 

5.  The  State  Board  of  Equalization  has  no  power  to  correct  errors  of  county 

assesors  or  county  boards  of  equalization.    Its  functions  are  exercised  entirely  In 
adjusting  the  relative  rights  of  counties.— Dayton  v.  Board  of  Equalization,  131. 

Equality  of  Taxation  Requires  Uniformity  of  Classification. 

6.  To  enable  the  State  Board  of  Equalization  to  secure  proportional  or  uni- 
form values  among  all  the  counties  in  the  states,  as  contemplated  by  the  Oregon 
statutes,  there  must  be  a  uniformity  of  classification  ;  and  the  board  has  no  au- 
thority to  increase  the  assessment  upon  a  particular  class  of  personal  property  in 
one  county  where  the  assessment  roll  of  another  county  does  not  recognize  such 
particular  class.— Dayton  v.  Board  of  Equalization,  131. 
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TAXATION— Concluded. 

Assessment— Change  by  County  Court. 

7.  A  county  court  cannot  sua  sponte  change  an  assessment.  Its  power  is 
limited  to  completing  the  work  left  unfinished  by  the  board  of  equalization. — 
French  v.  Harney  County,  418. 

TENANCY  IN  COMMON. 

When  not  Between  Landlord  and  Tenant.    See  Landlord  and  Tenant,  2. 

TENDER. 

Costs. 

1.  A  failure  of  a  vendor  to  make  tender  of  a  performance  before  Instituting 
suit  to  foreclose  the  equitable  interest  of  the  vendee  under  a  bond  can  only  affect 
the  question  of  costs;  and,  If  such  failure  is  not  made  a  defense,  the  costs  should 
abide  the  result.— Security  Savings  Company  v.  Mackenzie,  200. 

Sufficiency  of  Tender. 

2.  While  section  852  of  Hill's  Ann.  Laws  makes  a  written  offer  to  pay  a  par- 
ticular sum,  if  not  accepted,  equivalent  to  an  actual  production  and  tender  of 
the  money,  it  does  not  dispense  with  readiness  and  ability  to  make  the  tender 
good. — Mc Court  v.  Johns,  501. 

THREATS. 

Instruction  on  Considering  Threats.    See  Criminal  Law,  29. 

TRANSCRIPT. 

Filing  In  Supreme  Court— Pendleton  and  Salem  Terms— Dismissing  Ap- 
peal.   See  Appeal,  14. 

TRESPASS. 

Pleading  and  Proof. 

In  trespass,  where  land  Is  described  as  a  particular  lot,  without  giving  metes 
and  bounds,  the  evidence  must  be  confined  solely  to  that  lot,  and  will  not  include 
trespass  on  other  realty  belonging  to  plaintiff. — Bamharl  v.  Ehrhart,  271. 

TRIAL. 

Power  of  Court  to  Control  Testimony. 

1.  Under  the  general  power  to  control  the  conduct  of  a  case  a  Judge  may  sua 
sponte  withdraw  improper  testimony  from  consideration  by  the  jury,  or  may 
limit  its  application,  particularly  where  counsel  were  notified  on  ottering  the 
testimony  that  such  a  ruling  might  be  made  at  the  conclusion  of  the  trial.— First 
National  Bank  v.  Home  Insurance  Company,  234. 

Allegata  et  Probata. 

2.  An  allegation  that  fire  was  negligently  taken  from  defendant's  engine 
used  for  threshing  and  placed  upon  the  ground  in  and  about  the  stubble,  from 
which  it  communicated  to  and  consumed  plaintifFs  property  Is  not  sustained  by 
evidence  that  defendants  were  negligent  in  not  properly  extinguishing  the  fire 
after  it  had  been  properly  taken  from  the  engine.  Wolverton,  J.,  dissents.— 
Lieuallen  v.  Mrutgrove,  282. 

Fairness  of  Instructions. 

8.  A  statement  by  the  Judge,  preliminary  to  his  instructions,  that  the  par- 
ties had  agreed  on  the  law  of  the  case,  and  that  he  would  give  certain  iustrue- 
ions  presented  by  defendant,  does  not  give  undue  prominence  to  defendant's 
case. — First  National  Bank  v.  Fire  Association,  178. 

Slight  Inaccuracy  of  Instruction. 

4.  Verbal  inaccuracy  of  a  charge  to  the  Jury  will  not  require  a  reversal,  if 
the  charge  as  a  whole  fairly  and  accurately  presents  the  law  applicable  U>  the 
facts. — State  v.  Bartmess,  110;  I'crfutm  v.  Portland  Electric  Company,  451. 

Misleading  Instruction. 

5.  An  instruction  is  not  erroneous  because  it  uses  unusual  or  peculiar  refer- 
ences for  illustration  if  it  Is  not  calculated  to  mislead  an  intelligent  Jury.— First 
Natiorwl  Bank  v.  Fire  Association,  178. 
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tri a  l— continu  ed. 

Inconsistent  Instructions. 

0.  Appellant  cannot  complain  of  the  inconsistency  of  different  instructions 
where  the  inconsistency  resulted  from  the  giving  of  Instructions  proffered  by 
him.— Mulianey  v.  Evans,  331 ;  State  v.  Bran-tan,  533. 

Special  Charges. 

7.  It  is  not  error  to  refuse  requests  for  special  charges,  the  substance  of  which 
was  given  in  the  general  charge.— Stale  v.  Branton,  533. 

Province  of  Jury: 

8.  In  an  action  on  an  insurance  policy,  where  defendant  accused  insured  of 
destroying  the  property,  instructing  the  jury  to  consider  the  improbability  that 
one  will  commit  such  an  act  as  an  element  neccessarily  Involved,  does  not  in- 
vade the  province  of  the  jury.— fHrst  National  Rank  v.  Commercial  Assurance 
Company,  43. 

9.  An  Instruction,  in  an  action  upon  an  insurance  policy  where  the  defense 
Is  that  the  property  was  destroyed  by  a  fire  set  by  the  procurement  of  the  in- 
sured, that  the  Improbability  that  a  person  will  commit  an  act  of  a  criminal  na- 
ture raises  a  natural  presumption  of  Innocence  is  not  Invasive  of  the  province  of 
the  Jury.— First  National  Bank  v.  Commercial  Assurance  Company,  43. 

Different  Degrees  of  Proof  — Civil  and  Criminal  Cases. 

10.  In  an  action  on  a  policy  of  Insurance  where  the  defense  is  arson  by  the 
insured  it  is  not  Improper  for  the  court  to  point  out  to  the  jury  the  difference  be- 
tween the  degrees  of  proof  required  in  civil  and  criminal  cases,  and  state  that  In 
a  civil  case  there  is  no  question  whether  a  crime  has  been  committed,  and  that 
a  verdict  for  either  party  could  not  be  used  against  the  other  In  any  criminal 
prosecution  — such  statements  are  intended  merely  to  caution  the  jury  against  al- 
lowing the  criminal  phase  of  the  case  to  influence  their  verdict. — First  National 
Bank  v.  Fire  Association,  178. 

Court  Must  Make  Findings  of  Fact. 

11.  It  is  the  Imperative  duty  of  a  law  court  sua  sponte,  when  hearing  a  cause 
without  a  jury,  to  make  findings  of  fact  on  all  the  material  Issues  presented  by 
the  pleadings.— Breding  v.  Williams,  891. 

Examination  of  Witnesses. 

12.  A  witness  cannot  on  redirect  examination  be  asked  whether  he  had  any 
reason  to  doubt  that  a  sj>eclfled  defendant  was  a  partner  in  the  Arm  which  ex- 
ecuted the  notes  in  suit,  where  there  was  nothing  in  the  cross-examination  to 
call  out  such  a  question. — Farmer^  Bank  v.  Sating,  395. 

13.  Where  a  party  on  cross-examination  brings  out  matters  not  testified  to 
on  direct,  he  cannot  complain  of  the  witness  being  examined  as  to  such  matters 
on  redirect.— Farmers  Bank  v.  Sating,  394. 

Bias  of  Witfnss— Limit  of  Cross-examination. 

14.  While  It  is  always  competent  to  show  the  feeling  entertained  by  a  wit-    * 
ness  toward  a  person  about  whom  he  is  testifying  such  inquiry  must  be  limited 

to  the  feeling  for  or  against  that  person.— State  v.  Welch,  38. 

Rule  for  Admitting  Secondary  Evidence. 

15.  Secondary  evidence  of  a  transfer  of  personal  property  by  bill  of  sale  1b 
Inadmissible  unless  a  reasonable  excuse  is  given  for  not  producing  the  writing.— 
Brice  v.  Wol/er,  15. 

When  Nonsuit  Should  be  Refused. 

16.  The  only  question  for  the  consideration  of  the  court  on  a  motion  for 
nonsuit  is  whether  there  is  any  evidence  from  which  the  Jury  can  reasonably 
conclude  that  the  facts  sought  to  be  proved  are  established,  and  in  determin- 
ing such  question  it  must  assume  as  true  every  fact  which  the  Jury  could  properly 
And  from  the  evidence.— Barr  v.  Racier,  375. 

17.  There  was  evidence  that  the  insured  property  was  a  stock  of  goods  that 
was  in  some  respects  unsalable,  and  that  Insured  was  financially  embarrassed ; 
that,  within  five  minutes  after  insured  left  the  store,  It  was  on  fire  in  both  stories, 
and  almost  immediately  iron  doors  and  shutters  burst  out  by  an  explosion,  ana 
the  fire  burned  with  unusual  fury.  Held,  sufficient  to  require  the  case  to  be  sub- 
mitted to  the  Jury. — First  National  Bank  v.  Fire  Association,  173. 

Trespass— Pleading  and  Proof. 

1H.  In  trespass,  where  land  is  described  as  a  particular  lot,  without  giving 
metes  and  bounds,  the  evidence  must  be  confined  solely  to  that  lot,  and  will  not. 
include  trespass  on  other  realty  belonging  to  pi ain tin1".— Barnhart  v.  Khrhart,  274. 
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TRIAL— Concluded. 
Value  op  Evidence. 

19.  Where  a  witness  testifies  to  facte  as  of  his  own  knowledge,  and  on  cross- 
examination  it  appears  that  the  sources  of  his  knowledge  are  meager,  his  testi- 
mony will  not  be  stricken  out;  its  value  being  for  the  Jury.— Farmers  Bank  v. 
Baling,  395. 

Motion  for  Verdict  is  a  Demurrer  to  the  Evidence. 

20.  A  request  to  direct  a  verdict  Is  equivalent  to  a  demurrer  to  the  evidence, 
and  a  review  thereof  Is  governed  by  the  rules  applicable  to  a  motion  for  nonsuit. 
—  First  National  Bank  v.  Fire  Association,  173. 

Question  for  Jury— Care  to  Avoid  Injury. 

21.  Whether  a  person  exercised  due  care  to  prevent  injury  from  electric 
wires  is  a  question  for  the  jury.—  Per  ham  v.  Portland  Electric  Cb.,  461. 

Overruling  Motion  for  Judgment  non  Obstante. 

22.  Under  the  rule  here  established  that  an  objection  to  a  complaint  because 
it  does  not  state  a  cause  of  action  is  never  waived,  it  is  immaterial  whether  a 
court  erred  or  was  correct  in  overruling  a  motion  for  Judgment  non  obstante  after 
disposing  of  a  demurrer  which  raised  the  same  point.—  Hargetl  v.  Beardsley,  301. 

Disqualification  of  Jurors  for  Bias. 

23.  The  fact  that  proposed  furors  stated  on  their  voir  dire  that  they  had  read 
an  account  of  the  inquest  held  over  the  body  of  the  person  for  whose  murder 
defendant  was  on  trial,  which  purported  to  give  the  testimony  of  witnesses  be- 
fore the  coroner's  Jury,  and  the  verdict  of  such  Jury,  and  that  they  had  heard  the 
matter  discussed,  and.  from  what  they  had  read  and  heard,  had  formed  some 
opinion  as  to  the  guilt  or  innocence  of  defendant,  will  not  disqualify  them  If  it 
appears  that  the  opinion  was  not  of  a  fixed  and  determined  character.— State  v. 
Oloerman,  556. 

Misconduct  of  Jury. 

24.  The  fact  that  Jurors  drink  intoxicating  liquors  during  the  trial  will  not 
invalidate  a  conviction  even  In  a  capital  case,  unless  it  appears  that  such  drink- 
ing probably  affected  their  verdict. —  Mate  v.  Olberman,  550. 

25.  The  mere  fact  that  the  direction  of  the  court  that  the  Jury  be  kept  to- 

frether  during  the  progress  of  the  trial  has  been  violated  Is  not  cause  for  reversal, 
f  it  appears  that  their  verdict  was  not  improperly  Influenced.— Stale  v.  Giber- 
man,  556. 

New  Trial— Surprise. 

26.  A  new  trial  will  not  be  granted  on  the  ground  of  surprise  where  the  party 
surprised  failed  to  move  immediately  for  a  continuance  and  waited  until  after 
the  verdict  was  rendered  before  making  any  effort  to  guard  against  the  effects  of 
the  surprise. — State  v.  Gardner.  150. 

Refreshing  Memory  by  Memorandum. 

27.  Stenographic  notes  made  at  a  preliminary  examination  may  be  used  to 
refresh  the  memory  of  the  person  who  made  them  to  contradict  the  testimony 
of  a  witness,  where  a  proper  foundation  therefor  has  been  laid.— State  v.  Bart- 
mess,  110. 

TRUSTS  AND  TRUSTEES. 

Trust  Ex  Ma leficio— Statute  of  Frauds. 

A  trust  ex  molejlcio,  which  Is  not  within  the  statute  of  frauds,  arises  where  a 
person,  with  the  intent  to  eventually  appropriate,  obtains  the  legal  title  to  prop- 
erty by  representing  that  It  will  be  managed  and  held  in  trust  for  the  grantor; 
but  where  the  grantee,  although  honestly  intending  when  the  title  is  taken  to 
carry  out  the  trust,  afterwards  forms  the  design  of  defrauding  the  grantor,  the 
trust  is  within  the  statute  and  must  be  in  writing.— Parr ish  v.  Parrish,  486. 

ULTRA  VIRES  Act*  of  Cities.    See  Municipal  Corporations,  2,  7. 

UNITED  STATES. 

Indian  Lands— Power  of  Secretary  of  Interior. 

The  Secretary  of  the  Interior  has  no  power  to  cancel  a  lease  of  land  that  has 
been  allotted  to  an  Indian,  and  by  him  leased  pursuant  to  the  prescribed  regula- 
tions and  with  the  approval  of  such  secretary,  and  this  for  at  least  three  reasons: 
(1)  The  lessee  has  acquired  a  vested  interest  of  which  he  cannot  be  deprived 
without  some  legal  proceeding,  Cl)  the  power  to  cancel  has  not  been  conferred  on 
the  secretary  by  Congress,  and  (:i)  the  exercise  of  this  unwarranted  authority  is 
not  necessary  for  the  protection  of  the  Indians  or  the  puhlie,  mm<-c  the  court* 
afford  appropriate  relief  in  cases  of  wrong.— Mosyrove  v.  JIftrj><ry  252. 
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united  states  constitution. 

a~h,.i..  Yiv  u»~tirt»  i  /Towns  v.  Klamath  County,  225. 
Article  XIV,  section  1  {Hulllvan  v>  cllnCj  Mu 

VENDOR  AND  PURCHASER. 

Fraudulent  Conduct  of  Vendor. 

1.  A  grantor  Is  not  chargeable  with  false  and  fraudulent  representations 
concerning  the  title  to  land  conveyed,  although  he  said  the  title  was  perfect, 
when  all  the  facte  within  his  kuowledge  were  communicated  to  the  grantee 
prior  to  the  purchase,  since  his  statement  was  but  an  expression  of  opinion  based 
on  such  facts.— Fellows  v.  Evans,  30.  ' 

Remedy  for  Failure  of  Title. 

2.  In  the  absence  of  fraud,  an  executed  sale  of  real  estate  will  not  be  re- 
scinded for  failure  of  title,  but  the  purchaser  must  look  for  protection  to  the  cov- 
enants of  the  deed.— Fellows  v.  Evans,  30. 

Remedy  for  Failure  of  Title. 

3.  The  fact  that  after  the  conveyance  of  a  tract  of  land  settled  upon  as  a 
homestead,  where  final  proof  had  been  made  and  accepted  and  final  certificate 
had  issued,  it  is  discovered  that  the  land  had  been  patented  by  mistake  to 
another  before  it  was  settled  upon  by  the  homestead  claimant  will  not  support  a 
suit  to  rescind  the  sale?,  and  recover  the  purchase  money,  since  the  defect  is  but  a 
failure  of  title  for  which  the  remedy  is  by  suit  upon  the  covenants  of  the  deed.— 
Fellows  v.  Evans,  30. 

Rescission  of  Contract  of  Sale  for  F'ailure  of  Title. 

4.  A  vendee  will  not  be  allowed  to  rescind  a  contract  for  the  sale  of  land 
where  the  vendor,  without  fraud  or  neglect,  is  unable  to  convey  title  to  an  insig- 
nificant |K>rtlon,  not  essential  to  the  enjoyment  of  the  balance  for  the  purpose 
intended,  and  it  cannot  be  said  that  but  for  such  portion  the  vendee  would  not 
have  made  the  contract. — Mcttourt  v.  Johns,  501. 

Liens. 

5.  A  purchaser  cannot  rescind  his  contract  for  the  purchase  of  land  because 
there  are  liens  upon  it  amounting  to  less  than  the  purchase  price,  since  he  could 
retain  their  amount  from  the  purchase  money,  and  especially  so  where  this 
necessity  is  obviated  by  a  tender  of  proper  releases.— McOourt  v.  John*,  561. 

Laches 

8.  Where  the  vendee  of  land,  In  possession  under  a  bond  for  a  deed,  retains 
possession  without  complaint  for  a  long  period  of  time  after  learning  that  the 
vendor  is  unable  to  convey  title  to  an  insignificant  portion  of  the  land  sold,  and 
until  the  lime  of  performance  on  his  part  arrives,  such  laches  will  generally  con- 
stitute a  waiver  of  the  right  to  rescind. — Me( \>urt  v.  Johns,  501. 

VOLUNTARY  INDEBTEDNESS  of  Counties. 

Shelving— Insurance— Bridges — County  Buildings— Toll  Roads— Scalp  Boun- 
ties—Purchase of  Poor  Farm  — Copying  Public  Records  —  Expert ing 
County  Books.    See  Counties,  8,  4,  5,  6,  7,  8,  0. 

WAIVER.    See  also  Estoppel. 

Estoppel  to  Deny  Equitable  Jurisdiction. 

1.  An  objection  in  an  equity  suit  that  plaintiff  has  an  adequate  remedy  at 
law  cannot  be  raised  by  a  defendant  who  has  hy  his  own  answer  asked  equitable 
relief. — Jfutiicipal  Security  (hmpany  v.  linker  (Yumty,  388. 

Incumbrances  — Waiver  of  Conditions  of  Policy. 

2.  Where,  in  the  course  of  the  negotiation  of  a  preliminary  agreement  for  the 
issuance  of  a  policy,  no  inquiry  is  made  touching  incumbrances,  and  no  intima- 
tion is  given  applicant  that  they  would  affect  the  Insurance,  the  denial  of  the 
agreement  and  the  withholding  of  the  policy  by  the  company  waives  a  condition 
in  the  policy  against  Incumbrances.— Sprout  v.  Western  Assurance  (to.,  98. 

Waiver  of  Proofs  of  Loss. 

3.  A  denial  of  an  oral  contract  to  insure  followed  by  a  refusal  to  deliver  a 
policy,  is  a  waiver  of  any  condition  or  rule  requiring  proofs  of  Iosh.— Sjtroul  v. 
Western  Assuranee  Company,  WS. 

Waiver  of  Objection  to  Arbitrator. 

4.  Where  a  party  to  an  arbitration  knows  at  the  time  the  other  party  selects 
Its  arbitrator  that  he  Is  a  nonresident,  a  failure  to  object  will  be  deemed  a  waiver 
of  that  objection.— Stemmer  v.  Scottish  Insurance  Company,  05. 
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WAIVER— Concluded. 
Waiver  of  Rights— 8urpri.se. 

5.  Where  a  party  did  not  move  for  a  continuance  at  the  time  an  alleged  sur- 
prise occurred,  but  waited  until  after  a  verdict,  he  waived  the  objection.— State  v. 
Gardner,  150. 

Irregularities  of  Service— General  Appearance. 

6.  By  appearing  without  objection  and  contesting  a  case  on  its  merits  irregu- 
larities of  service  of  orders  or  process  is  waived.— Towns  v.  Klamath  County \  226. 

Accepting  Benefit  of  Decree  as  a  Waiver  of  Right  to  Appeal.. 

7.  Pending  the  hearing  of  a  case  on  its  merits  the  appellate  court  will  not 
make  an  order  allowing  appellant,  without  prejudice  to  his  right  of  appeal,  to 
draw  from  the  clerk  of  the  trial  court  the  money  that  respondent  had  deposited 
there  under  the  decree  appealed  from,  where  the  acceptance  of  the  money  with- 
out such  an  order  would  have  been  a  waiver  of  the  right  to  appeal.— Stammer  v. 
Scottish  Insurance  Company,  66. 

WARRANTS. 

For  Voluntary  County  Indebtedness  arc  Void.    See  Counties,  3, 4, 5, 6, 7, 8, 9. 
For  More  Than  the  Amount  Due.    See  Counties,  10. 

WATERS  AND  WATER  RIGHTS. 

Appropriation  Under  Local  Customs— Statutes. 

1.  The  local  customs  and  decisions  of  Oregon  and  other  western  states  that 
he  who  first  changes  the  course  of  a  natural  stream  flowing  through  public  lands, 
which  at  the  time  was  common  to  all,  and  appropriates  the  water  to  some  useful 
purpose,  thereby  acquires  a  superior  right  to  the  same  against  every  claimant 
except  the  United  States,  constitute  a  modification  of  the  common  law,  which 
has  been  confirmed  by  both  state  and  national  legislation.— Hill's  Ann.  Laws,  § 
3S32  and  Rev.  Stat.U.  S.  §  "2m.— Carson  v.  Gentncr,  512. 

Reservation  of  Vested  Water  Rights. 

2.  The  reservation  of  vested  rights  of  the  owners  of  ditches  provided  for  by 
Hill's  Ann.  Laws,  \\  4057-60,  on  the  issue  of  patents  for  land  by  the  state,  is  not 
the  grant  of  a  new  easement,  but  the  recognition  of  a  pre-existing  right.— Carson 
v.  Gentner,  512. 

Right  of  Prior  Appropriator. 

3.  A  prior  appropriator  of  water  from  a  natural  stream  flowing  through 
state  lands  has  such  a  vested  right  to  the  use  of  the  water,  and  to  the  ditch  in 
which  it  flows,  also  constructed  on  said  lands,  as  will  defeat  the  claim  of  one 
who,  with  notice  of  the  diversion  and  existence  of  the  ditch,  obtains  from  the 
state  a  deed  for  the  premises,  without  reservation  of  any  water  right.— Carson  v. 
Gentner,  512. 

Ditch  Easement. 

4.  A  prior  appropriator  who  owns  a  ditch  across  lands  subsequently  pat- 
ented by  the  state  to  another  person,  has  the  right  to  enter  on  such  lands  to 
clean  and  repair  the  ditch.— Carson  v.  Gentner,  512. 

WITNESSES. 

Sufficient  Foundation  for  Impeachment. 

1.  Evidence  as  to  the  good  reputation  of  a  witness  for  truth,  veracity  and  fair 
dealing  is  not  admissible  when  tils  general  character  is  not  assailed,  although 
the  case  may  turn  upon  the  credit  given  to  his  testimony.-- First  National  Bank 
v.  Commercial  Assurance  Co.,  43. 

Proper  Cross-Examination. 

2.  Where  a  party  on  cross-examination  brings  out  matters  not  testified  to  on 
direct,  he  cannot  complain  of  the  witness  being  examined  as  to  such  matters  on 
redirect.— Farmer's  Bank  v.  Sating,  894. 

Improper  Cross-Examination. 

3.  A  witness  cannot  on  redirect  examination  be  asked  whether  he  had  any 
reason  to  doubt  that  a  specified  defendant  was  a  partner  in  the  linn  which  exe- 
cuted the  notes  in  suit,  where  there  was  nothing  in  the  cross-examination  to  call 
out  such  a  question.— Farmer's  Bank  v.  Satiny,  395. 
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WITNESSES— Concluded. 

Impeachment  — Contradictory  Statements. 

4.  For  the  purpose  of  depreciating  the  value  of  a  witneRs'  testimony  It  may 
be  Hhown,  on  proper  foundation,  that  the  person  has  mode  out  of  court  state- 
ments on  the  matter  in  question  contradicting  his  evidence  in  court. — Farmer's 
Bank  v.  Baling,  8U5. 

Place  Where  Conversation  Occurred. 

6.    The  attention  of  a  witness  need  not  be  called  to  any  particular  place  in  a 

small  hamlet  in  an  interrogatory  made  as  a  foundation  for  impeaching  him  by 

evidence  of  contradictory  statements,  especially  where  the  witness  admits  meet- 

•ing  in  such  hamlet  the  person  to  whom  the  contradictory  statements  arc  alleged 

to  nave  been  made.— Slate  v.  Welch,  33. 

Date  of  Statements. 

6.  Where  it  is  intended  to  impeach  witness  by  showing  contradictory  state- 
ments the  error  of  omitting  from  the  Impeaching  question  the  date  of  the  state- 
ments is  cured  by  the  answer  of  the  witness  showing  that  he  understands  the 
question.— State  v.  Welch,  33. 

Impeaching  Question— Persons  Present. 

7.  Where  it  is  desired  to  lay  a  foundation  for  impeaching  a  witness  by  con- 
tradictory statements  theretofore  made,  it  is  not  necessary  to  name  all  the  per- 
sons who  were  present.  It  will  be  sufficient  to  designate  a  few  of  them,  espe- 
cially where  the  contradictory  statements  were  made  in  public,  and  then  any- 
one who  heard  them  may  testify.— State  v.  Bartmess,  110. 

Impeaching  One's  Own  Witness. 

8.  Where  a  witness  gives  testimony  which  is  unexpected,  the  court  may,  in 
its  discretion,  permit  the  party  calling  him  to  direct  the  attention  of  the  witness 
to  circumstances  of  time,  place,  and  persons  present,  to  refresh  his  memory  as 
to  alleged  contradictory  statement*;  and  where  such  witness  answers  in  an 
equivocal  manner,  and  seemingly  tries  to  shade  his  testimony  to  the  advantage 
of  the  other  party,  such  statements  made  by  him  at  another  time  may  be  given, 
not  as  substantive  proof,  but  by  way  of  explanation.—  State  v.  Bartmess,  110. 

Refreshing  Memory  From  Memoranda. 

J).  Stenographic  notes  made  at  a  preliminary  examination  may  be  used  to 
refresh  the  memory  of  the  person  who  made  them  to  contradict  the  testimony 
of  a  witness,  where  a  proper  foundation  therefor  has  been  laid.— State  v.  Bart- 
mess, 110. 

Bias  of  Witness— Limit  of  Cross-Exam i nation. 

10.  While  it  is  always  competent  to  show  the  feeling  entertained  by  a  wit- 
ness toward  a  person  about  whom  he  is  testifying,  such  inquiry  must  be  limited 
to  the  feeling  for  or  against  that  person.— State  v.  Welch,  33. 

Witness'  Fees  as  Costs. 

11.  A  party  who  is  entitled  to  his  costs  may  recover  as  disbursements  the 
mileage  and  per  diem  of  a  material  witness,  residing  ,iu  the  state,  who  attended 
the  trial  at  his  request,  but  without  having  been  served  with  a  subpoena.—  Per- 
ham  v.  Portland  Electric  Company,  4.51. 

Duty  of  District  Attorney  to  Call  Witnesses. 

12.  The  prosecuting  attorney  is  not  required  to  call  as  witnesses  all  the  per- 
sons present  at  the  commission  of  an  alleged  crime,  or  any  particular  number  of 
them  whose  attendance  can  be  procured.—  State  v.  Barrett,  1W. 

Impeachment  of  Witness  — Evidence  of  Reputation. 

13.  An  attempt  to  show  on  cross-examination  that  a  witness  has  at  other 
times  made  statements  not  In  harmony  with  his  testimony  on  the  trial  is  not 
such  an  impeachment  of  his  character  as  to  let  in  proof  of  his  general  repu- 
tation for  truth  and  veracity.—  First  National  Bank  v.  Commercial  Assurance 
Company,  43. 

Foundation  for  Impeachment. 

14.  An  attempt  on  cross-examination  to  show  by  former  declarations  that  a 
witness  is  corrupt  is  not  a  sufficient  foundation  on  which  to  admit  testimony  of 
his  pood  reputation  for  truth  and  veracity.—  First  National  Bank  v.  Commercial 
Assurance  Company,  43. 

WORDS   AND  PHRASES. 

"Full  Amount  of  Such  Loss." 

These  words,  as  used  in  section  3577  of  Hill's  Ann.  I^aws,  relating  to  Are  in- 
surance, mean  indemnity.— Stemmer  v.  Scottish  Insurance  Company,  do. 
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WORDS  AND  PHRASES— CONCLUDED. 

"Implements  of  Trade." 

Stationery  and  unfilled  glove  boxes  are  not  included  within  the  term  "All 
other  kinds  of  implements  of  trade."— Stemmer  v.  Scottish  Insurance  Oct.,  Go. 

"Inferior  Court." 

A  county  court  sitting  for  the  transaction  of  probate  business  1r  an  "Infe- 
rior court"  whose  proceedings  may  be  examined  by  a  writ  of  review  under  Hill's 
Ann.  Laws,  \  5K5  as  amended  (Laws  1889, 135).— Garnsey  v.  County  (hurt,  201. 

"  Other  Causes"  In  an  insurance  arbitration. 

The  words  "other  causes,"  in  thelreport  of  appraisers  to  determine  the  loss 
under  a  policy  of  Insurance,  stating  that  they  considered  the  several  elements 
pointed  out  in  the  agreement  of  arbitration  which  tend  to  measure  the  amount 
of  the  loss,  and  "other  causes,"  will,  under  the  maxim  ejusdcm  generis,  be  hold 
to  refer  to  such  causes  as  tend  to  fix  the  full  amount  of  the  loss,  and  do  not 
invalidate  the  award.— Stemmer  v.  Scottish  Insurance  CX>.t  05. 

"Owner"  in  Replevin  Actions. 

The  term  "owner,"  as  used  In  replevin  statutes  and  pleadings,  moans  one 
who  lias  a  right  to  the  present  possession  of  thei property  involved.— Kimball  v. 
Red [field,  2N2. 

"Point"  In  Surveying* 

A  "point"  is  a  division  of  a  mariner's  corn  pass  equal  to  11°,  l&.—IIayden  v. 
/frown  ,.221. 

"Proceeding." 

An  imprisonment  for  failure  to  pay  a  fine  is  a  "proceeding"  within  the 
meaning  of  a  section  of  a  city  charter  providing  for  "proceedings  before  the  (mu- 
nicipal) court."— Ex  parte  Me  Gee,  lt$5. 

WRIT  OF   REVIEW. 

When  Writ  of  Review  Will  Lie. 

1.  Where  a  misjoinder  of  causes  of  action  appears  on  the  face  of  the  complaint 
the  plaintiff  should  be  required  to  elect  on  which  cause  he  will  proceed;  but 
when  the  defect  Is  not  apparent  until  the  Judgment  is  entered  a  writ  of  review 
will  He  to  correct  the  error.— Hayden  v.  Pearee,  Xi>. 

Nature  of  Writ  of  Review. 

2.  Under  section  .W5  of  Hill's  Ann.  I^aws  a  writ  of  review  is  substantially  the 
common  law  remedy  of  certiorari;  it  is  invoked  to  determine  from  an  inspection 
of  an  entire  record  whether  an  inferior  tribunal  had  the  Jurisdiction  which  it  ex- 
ercised, or  whether  it  exceeded  its  Jurisdiction,  or  whether  its  proceedings  wore 
regular.— Dayton  v.  Hoard  of  Eauatization,  131. 

3.  Under  Hill's  Ann.  Laws.  fy  .">sr>,  591,  providing  that  a  writ  of  review  shall 
be  allowed  in  all  cases  where  the  Inferior  court  appears  to  have  exercised  its 
Judicial  powers  erroneously,  or  to  have  exceeded  its  Jurisdiction,  to  the  injury 
of  some  substantial  right,  and  that  the  court  may  affirm,  modify,  or  annul  ttie 
determination  reviewed,  the  scope  of  the  writ  is  con  lined  to  those  cases  where 
Jurisdiction  has  been  exceeded,  or  Judicial  functions  have  been  exorcised  in  an 
illegal  manner.  The  writ  is  still  substantially  the  common  law  proceeding.— 
Garnsey  v.  (hunty  (hurt,  201. 

Review  to  Probate  Courts. 

4.  A  county  court  sitting  for  the  transaction  of  probate  business  is  an  "in- 
ferior court"  whose  proceedings  maybe  examined  by  a  writ  of  review  under 
Hill's  Ann.  Lawn,  y  .'rib  am  amended  (Laws  lS!Si>,  Y&).— Garnsey  x.  County  (hurt, '201 . 

.">.  A  writ  of  review  will  not  lie  to"} revise  the  action  of  a  probate  court  in 
passing  on  a  claim  presented  against  an  estate,  provided  the  proceedings  are  in 
due  form. — Garnsey  v.  (hunty  (hurt,  201. 

Writ  of  Review  —  Record. 

tJ.  Questions  presented  by  a  writ  of  review  must  be  determined  cm  the  record 
as  made  by  the  inferior  tribunal;  if  such  record  Is  incorrect  it  should  have  been 
corrected  before  being  eortilledjup.— French  v.  Harney  (huitty,  .">is. 

Power  of  Courts  to  Correct  Assessments— Review. 

7.    The  courts  cannot,  upon  a  writ  of  revlw  from  the  action  of  the  state  board 
of  equalization,  correct  errors  and  irregularities  of  the  assessors  or  county  boards 
in  making  up  their  assessment  roUs.—Daifton  v.  Hoard  of  Equalization,  131. 
83  OR.— 42. 
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